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AmOUID      AND      DSTflBMINED 

XK  TBI 

COURT    OF    COMMON    PLEAS, 
Michaelmas,  ^ilatp,,  am  €astct  Ccrin0» 

iir  n» 
ELEVENTH  TEAR  OF  THE  REION  OF  VICTORIA. 


Borough  of  Bewdley.  1847. 

Edward  Palmer,  App.,  Charles  Allen,  Resp. 

Charles  Watson,  App.,  William  Cotton,  Resp. 

Charles  Watson,  App.,  Francis  Pitt,  Resp. 

Nov.  11. 
T^O  paper-books  having  been  delivered  to  the  judges  The  court 

in  these  appeals,  which  were   numbered    respect-  ^|^  "^t  per- 
ifely  7,  8,  and  9.  in  the  list,  ^^0^1?- 

peals  under 
the  7  &  8  Fiet.  c.  1 8.  to  be  delivered  after  the  proper  time^  without  an  affidavit 
ttugning  foine  iufl(iBieiit  excoA  for  the  default. 

TOL.V. C.B.  B 
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1847. 

Palmer, 

App. 

Allen, 
Resp. 


Gray^  on  behalf  of  the  appellants,  now,  on  the  first 
day  appointed  for  hearing  the  appeals,  asked  leave  to 
deliver  the  books  nunc  pro  tunc.  He  was  not  furnished 
with  any  affidavit  to  account  for  or  excuse  the  neglect 
to  deliver  them  in  due  time. 


Wilde,  C.  J.  This  application  involves  a  question 
of  very  considerable  importance.  The  judgment  of  the 
revising  barrister  upon  the  validity  of  claims  and  objec- 
tions, is,  by  the  41st  section  of  the  6  &  7  VicL  c.  18., 
unless  appealed  from,  as  directed  by  s.  4>2.,  and  unless 
the  appeal  is  prosecuted  in  the  manner  directed  by 
some  subsequent  sections  (a),  declared  to  be  final.  The 
60th  section,  which  prescribes  the  practice  to  be  ob- 
served upon  the  hearing  of  appeals,  expressly  enacts 
*^  that  all  appeals  or  matters  of  appeal  from  or  in  respect 
of  any  decision  of  any  revising  barrister,  entertained  in 
manner  thereinbefore  mentioned,  shall  be  prosecuted, 
heard,  and  determined  in  and  by  Her  Majesty's  court 
of  Common  Pleas  at  Westminster^  according  to  the 
ordinary  rules  and  practice  of  that  court  with  respect  to 
special  cases,  so  far  as  the  same  may  be  applicable, 
and  not  inconsistent  with  the  provisions  of  the  act,  or 
in  such  manner  and  form,  and  subject  to  such  rules  and 
regulations,  as  the  said  court,  from  time  to  time,  by  any 
rule  or  order  made  for  regulating  the  practice  and  pro- 
ceedings in  such  appeals,  shall  order  and  direct."  The 
statute,  therefore,  refers  to  a  known  existing  practice 
with  respect  to  special  cases,  which  requires  them  to  be 
delivered  four  days  before  the  day  of  hearing :  and  the 
court  has  seen  no  reason,  since  it  has  been  called  upon 
to  exercise  the  jurisdiction  conferred  upon  it  by  this 
statute,  to  make  any  special  rules  for  regulating  the 
proceedings  on  these  appeals.     Then,  the  appeal  being 

(a)  See  sectionB  42,  43,  44,  45.  60.  62.  64,  65. 


11  VICTORIA. 

given  only  subject    to   these  conditionsi  without  any        1847. 
excuse  assigned,  we  are  asked  to  depart  from  the  or^        ■ 
dinary  practice.      Now,  when  the  practice  of  the  court       Palmer, 
upon  the  subject  is  so  well  known  as  to  be  referred  to       Allek 
in  an  act  of  parliament  creating  a  new  jurisdiction,  I         Resp. 
think  the  court  would  not  be  justified  in  entertaining 
the  application,  in  the  absence  of  some  reasonable  ex- 
planation to  justify  a  departure  from  the  ordinary  course. 
Shortly  after  the  act  came  into  operation,  the  court 
did,  indeed,  think  fit,  in  one  or  two  instances,  to  relax 
the  rule,  in  consideration  of  the  parties'  supposed  igno- 
rance of  the  practice,  {a)     But  I  own  I  think  ignorance 
of  a  practice  so  well  known,  affords  no  excuse:  the 
parties  are  bound  to  inform  themselves  of  it.     I  am, 
therefore,  not  disposed  in  this  case  to  make  any  order. 

CoLTMAN,  J.  I  am  of  the  same  opinion  with  regard 
to  the  receiving  the  paper-books.  What  the  effect  may 
be  when  we  arrive  at  the  cases  in  their  order,  I  reserve 
Tor  future  consideration. 

Gray  took  nothing. 


Nov.  15. 
Jf/iafrlej/f   on    a    subsequent   day,    moved    that   the  The  confusion 
ippeals  might  be  heard,  notwithstanding  the  omission  'fsultingfrom 
to  comply  with  the  directions  of  the  statute  in  this  re-  of  the  at- 

specL  He  produced  an  affidavit  staling  that  the  attorney  torney  b  husi- 

ness  about  the 

time  when  tl)e 

pa(»er-b3oks  should  have  been  delivered^  was  held  a  sufficient  excuse  on  the 

ippellant*8  part  for  their  non-delivery  in  due  time^ — no  books  having  been  de- 

liTered  by  the  respondent. 

(a)  Vide     Croucher,     app.^  resp.^  1  Lutvo.  Reg.  Ca9, 509>  n. ; 

Browne,   resp.,    1  Lutw.  Reg,  Pring,  app.,    Estcouri,    resp., 

Ciu,  SOS ;  EUiot  v.   The  Over-  4  C.  B.  73.,  1  Lutw.  Reg,  Cas. 

tfnt  of  St.  Mary    Within,    4  509,  n. ;   Nicks,  app..    Field, 

C.  B,  76.,    1  Lutw.  Reg,  Cas.  resp.,  1  Lutw.  Reg,  Cos.  509,  n. 
^ ;  Bwiher,  app.,  Thamptim, 

B  2 


MICHA£LMA9  TERM, 


1847. 

FALMBRy 

App. 

Allen, 
Reip. 


in  the  country  who  had  conducted  the  case  on  bchflif 
of  the  appellants,  and  served  the  notices  required  by 
the  42nd  and  62nd  sections  of  the  6  &  7  Vict.  c.  I8.5 
relinquished  the  management  of  his  business  in  London 
to  an  agent  on  the  first  day  of  term ;  and  that  each  of 
them  had  erroneously  supposed  that  the  paper-books 
bad  been  duly  delivered  by  the  other  of  them.  He 
submitted  that  the  appellant  and  respondent  being  in 
pari  delicto^  the  excuse  was  sufficient ;  that  the  practice 
with  respect  to  the  delivery  of  paper-books,  in  ordinary 
cases,  was,  that  two  should  be  delivered  by  each  party, 
—  that,  if  one  made  default,  the  other  might  deliver 
the  whole  four,  and  the  party  in  default  was  not  allowed 
to  be  heard  until  he  had  paid,  or  deposited  with  the 
master  a  sum  sufficient  to  pay,  the  costs  of  the  copies 
delivered  by  his  opponent, — and  that,  where  neither 
party  had  delivered  books  in  time,  the  case  was  placed 
at  the  bottom  of  the  paper.  He  referred  to  Abraham 
v«  Cook,  {a) 


€€ 


(a)  S  Dowl.  P.  C.  215. 

By  rule  of  Hiiarp  term,  4 
W,  4.  r.  7;  it  is  provided,  that 

four  clear  days  before  the  day 
appointed  for  argument,  the 
plaintiff  shall  deliver  copies  of  the 
demurrer-book,  special  case,  or 
special  verdict,  to  the  lord  chief 
justice  of  the  King^s  Bench  or 
Common  Pleas,  or  lord  chief 
baron,  as  the  case  may  be,  and 
the  senior  judge  of  the  court  in 
which  the  action  is  brought ; 
and  the  defendant  shall  deliver 
copies  to  the  other  two  judges 
of  the  court  next  in  seniority ; 
and,  in  default  thereof  by  either 
party,  the  other  party  may,  on 


the  day  following,  deliver  such 
copies  as  ought  to  have  been 
so  delivered  by  the  party 
making  default ;  and  the  party 
making  default  shall  not  be 
heard  until  he  shall  have  paid 
for  such  copies,  or  deposited 
with  the  clerk  of  the  rules  in 
the  King's  Bench  and  £xche« 
quer,  or  the  secondary  in  the 
Common  Pleas,  as  the  case  may 
be**,  a  sufficient  sum  to  pay 
for  such  copies." 

See  AUan,  app.,  Waterhouse, 
reap.,  7  Scott,  N.  R.  485., 
1  Lutw,  Reg,  Cos.  93,  n.  (a)., 
S,  C.  {per  nom.  Cooper,  app., 
Coates,  resp.),  5  M.  S^  O.  98. 


*  Now,    since   the    statute     one  of  the  masters  of  either 
7  FF.  4.  ^  1  Vict,  c  30.J  with     court 
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18^7.         lield,  and  was  present  when  the  case  was  settled  and 

signed;  and  that  no  notice  was  served  upon  him  until 

P^LMEB,      ^jj^  2j^ J  ^j.  j^fy^jj^i^  instant. 
App. 

Allen^ 
Ilesp.  Whateley  and    Gray^   for  the  appellant,   submitted, 

that,  as  the  judgment  to  be  appealed  against  was  not 

pronounced  until  Saturday^  the  SOth  of  October^  and  the 

day  appointed  for  hearing  the  appeals  was  fixed  for  the 

11th  of  November^  it  was  impossible  for  the  appellant 

Ulerally  to  comply  with  the  statute  {a) ;  and  therefore 

that  the  case  was  within  the  proviso  in  s.  64.  —  ^^  that, 

if  it  shall  appear  to  the  said  court  [of  Common  Pleas] 

that  there  has  not  been  reasonable  time  to  give  or  send 

such  notice  in  any  case,  it  shall  be  lawful  for  the  said 

court  to  postpone  the  hearing  of  the  appeal  in  such  case, 

as  to  the  said  court  shall  seem  meet."     He  produced 

an  affidavit  stating,  that  the  attorney  for  the  appellant, 

immediately  on  leaving  the  court,  on  Saturday^  the  30th 

of  October^  prepared  a  notice  of  the  appellant's  intention 

to  prosecute  the  appeal,  and  sent  his  clerk  to  get  it 

signed ;  but  that,  the  appellant  having  then  left  Bemdley^ 

and  being  absent  from  home  during  the  whole  of  the 

following  Monday^  the  clerk  was  unable  to  meet  with 

him  until  seven  o'clock  on  the  Tuesday  morning;  and 

that  the  notice  was  personally  served  on  the  respondent 

by  eight  o'clock  in  the  morning  of  the  last-mentioned 

day. 

Wilde,  C.  J.  It  appears  to  us,  that,  regard  being 
had  to  the  nature  of  the  business  to  be  done,  and  the 
lateness  of  the  period  at  which  the  decision  of  the  re- 
vising barrister  was  pronounced,  there  has  not  in  this 
case  been  reasonable  time  to  give  the  notice  required  by 
the  statute  to  be  served  on  the  respondent,  and  there- 
fore that  the  case  falls  within  the  proviso  referred  to. 

[a)  Vide  Norton,  app.,  2%c  4  C,  B.  32.,  1  Lutw.  Reg.  Cat* 
Town-Cierk  of  Salinburi/t  resp.,      538^ 
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1847. 

BUBTON^ 

App. 

Geby, 
Resp. 


The  name  of  David  Attfield  stood  thus  on  the  re- 
gister :  — 


ChriitUn  Name  and 

Surname  of  each 
Voter  at  full  Length. 


David  Attfield. 


Place  sf  Abode. 


Cold  Ashby. 


Nature  of 
Qualification. 


I     Street,  &c., 
'  where  Pronoity 
I     situate,  &c. 


Occupier  of  Land  '  Own  Occupa- 
above  50/.  lion,  (a) 


David  Attfield^  being  sworn,  stated  (6),  that,  during 
the  twelve  months  of  his  occupancy,  he  had  held  a  farm 
of  Mr.  Laoeday^  of  sufficient  value,  up  to  Lady-day^ 
1847,  when  he  left  it.  At  Michaelmas^  1846,  he  took 
another  farm  of  Dr.  Walker^  also  of  sufficient  value,  in 
the  same  parish,  which  {October  7th,  1847)  he  still  held. 
He  had  not  made  any  new  claim. 

The  question  for  the  consideration  of  the  revising 
barrister,  was,  whether  the  claim  already  on  the  register 
was  sufficient  to  entitle  him  to  vote  in  respect  of  succes- 
sive occupations. 

In  support  of  his  argument  against  the  vote  of  Attfield^ 
Bufioji  cited  the  case  o{  Bartletty  app.,  Gibbsy  resp.  (c) 

The  revising  barrister  was  of  opinion  that  the  quali- 
fication of  David  Atlfield  was  sufficiently  described  in 
the  list,  there  having  been  no  hiatus  between  the  said 
occupations;  and  that  it  was  not  necessary  for  him  to 
send  in  a  new  claim;  and  that  the  case  of  Bartlett,  app., 
Gibbsy  resp.,  did  not  apply :  and  he  accordingly  retained 
the  name  of  David  Attfield  on  the  list  of  voters. 


(a)  QutBre  as  to  the  suffi- 
ciency of  this  description  of 
the  property^  where  the  nature 
of  the  qualification  renders  such 
a  description  nugatory,  if  not 
evafiive. 

(6)  Here,  the  revidng  bar. 
rister  sets  out  the  evidence, 
instead  of  stating  the  conclu- 


sion of  fact  drawn  by  him  from 
the  evidence ;  which  is  pointed 
out  to  be  the  proper  course,  in 
Pitta,  app.,  Smedley,  resp.,  7 
M.  Si  G.  85.,  8  Scott,  N.  R. 
907.,  1  Lutfc.  Reg.  Cos.  I96. 
(0)  BM.&;G.  81.,  7  Scotty 
N.  R.  609' f  1  Lutw.  Reg.  Caa, 
73. 
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1847. 

BuRTOsr, 

App. 

Gkry, 
liesp. 


in  for  fValka^s  farm  only :  and  it  is  quite  clear  that  lie 
could  not  couple  the  two  together ;  for,  in  the  case  of 
Gadsbj/j  app.9  Bajrow^  resp.  (a),  it  was  held,  that,  to 
entitle  a  party  to  a  vote  Tor  the  county,  under  the  2 
fV.  4.  c.  45.  s.  20.,  as  a  tenant  from  year  to  year  of  '^  lands 
or  tenements  for  which  he  is  liable  to  a  yearly  rent  of 
Dot  less  than  50/.,"  such  liability  must  arise  out  of  a 
single  contract  of  tenancy. 

G.  HayeSf  for  the  respondent.  Gadsby^  app-j  BanoWf 
resp.,  was  not  a  case  of  successive  occupations  :  and  in 
Bartletty  app.,  Gibbs,  resp.,  the  party's  (jualification  was 
niisdescribed.  Here,  the  description  of  the  qualification 
is  clearly  sufficient:  ^Mand"  embraces  lands  lying  in 
different  parts  of  the  parish.  \_Maule,  J.  No  doubt, 
the  description  here  is  applicable  equally  to  cither  occu* 
pation.  But  the  question  is,  whether  the  party  retains 
the  same  qualificatioru']  The  words  of  the  4th  section 
are,  ^*  shall  not  retain  the  same  qualification,  or  continue 
in  the  same  place  of  abode,  as  described  in  such  register." 
That  this  party  is  entitled  to  be  registered,  is  quite 
clear.  The  7Srd  section  of  the  6  &  7  Vict,  c,  18.  de- 
clares and  enacts  **  that  the  lands  and  tenements  in 
respect  of  the  occupation  of  which  at  a  yearly  rent  of 
not  less  than  50/.,  any  person  shall  be  so  entitled  to  be 
registered  in  any  year,  and  to  vote  in  the  election  of  a 
knight  or  knights  of  the  shire  as  aforesaid,  shall  not  be 
required  to  be  the  same  lands  and  tenements,  but  may 
be  different  lands  and  tenements  rented  and  occupied 
as  aforesaid  in  immediate  succession  by  such  person 
during  the  twelve   calendar  months  next  previous  to 


before  the  said  20th  day  of 
July,  deliver  or  send  to  the  said 
overseers  a  notice,  signed  by 
him,  of  his  claim,  according  to 
the  form  of  notice  set  forth  in 
that  behalf  in  the  said  form 


numbered  2.,   or   to   the   like 
effect" 

(a)  7  M.  Si  G.  21.,  8  Scott, 
iV.  R.  799«i  1  Lutw.  Reg.  Cat. 
14^2. 


12  MICHAELMAS  TERM, 

1847.        statute,  or  upon  the  reason  of  the  thing.     The  4th  sec- 
^—        tion  of  the  6  &  7  Vict.  c.  18.  expressly  enacts,  that  all 
Burton,      persons  entitled  to  vote,  and  who,  being  upon  the  re- 
^  gister  of  voters  then  in  force,  shall  not  retain  the  same 

BfiMp.  qualification  as  described  in  such  register,  —  by  which 
I  understand,  not  merely  the  same  description  of  qualifi- 
cation, but  the  same  property  which  gives  the  qualifica- 
tion, —  shall  send  in  a  new  claim.  A  new  claim  was 
also  required  where  the  party  changed  his  place  of 
abode,  —  which  is  material,  as  shewing  that  the  clause 
was  framed  for  the  purpose  of  giving  opportunity  for  a 
full  identification  of  the  voter.  That,  however,  being 
thought  too  stringent,  was  remedied  by  the  subsequent 
provision-  to  which  reference  has  been  made.  Where 
the  qualification  of  one  who  has  already  been  upon  the 
register,  is  to  arise  out  of  other  property  than  that  in 
respect  of  which  his  right  to  vote  before  accrued,  it  is 
just  as  important  that  he  should  renew  his  claim,  as  it 
is  tliat  a  notice  of  claim  should  be  given  in  the  first  in- 
stance by  one  not  before  registered.  The  object  of  the 
legislature  would  be  defeated  by  the  voter's  continuing 
on  the  register,  under  such  circumstances,  without  any 
new  claim.  The  same  investigation  is  required  to  es- 
tablish the  validity  and  sufficiency  of  the  new  qualification, 
as  was  required  to  establish  the  original  one.  I  think 
the  statute  clearly  requires  a  new  claim,  where  the  right 
to  vote  is  founded  on  successive  occupations,  as  here ; 
otherwise,  there  would  be  no  opportunity  for  inquiry,  {a) 
I  therefore  think  the  decision  of  the  revising  barrister 
was  wrong,  and  must  be  reversed. 

CoLTMAN,  J.     I  am  of  the  same  opinion.     It  is  clear 
that  this  party  was  entitled  to  be  registered  by  virtue  of 

(a)  No   information   would  would  be  confined  to  persons 

be  derived  from  any  thing  which  who  were  apprised  aliunde  of 

appeared  in  the  list  of  voters  ;  the  fact  of  the  change  of  occu- 

and  the  opportunity  for  inquiry  pation. 
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Borough  of  Cheltenham. 

Charles  Sheldon,  Appellant,  John  Flatcher, 

Respondent. 

Nov.  11. 

In  a  noUce  JOHN  FLATCHER  objected  to  the  name  of  Charles 

of  objecuon^  Sheldon  beincr  retained  on  the  list  of  voters  for  the 

under  the  o  &  ,  ,  , 

7  Viet.  c.  18.  borough  of  Cheltenham.     The  notice  of  objection  was  m 

9. 17.  sched.  the  following  form  :  — 

(B.)  No.  11., 

to  a  party's  **  To  Mr.  Charles  Sheldon^  1,  Olney  Place. 

"  •  \^d  f  **  ^  hereby  give  you  notice  that  I  object  to  your  name 

the  borough  being  retained  on  the  list  of  persons  entitleil  to  vote  in 

of  C,  the  the  election  of  a  member  for  the  borough  oi  Cheltenham. 

S^'him.  Dated,  &c. 

self  thus : (Signed)         "  John  Flatcher ^ 

*'J.F.,o{5.  '^  of  5,  Sherborne  Street, 

Street  on  the         **  ®^  ^^^  ^^^  ^^  voters  for  the  parish  of  Cheltenham*' 

list  of  voters 

for  the  parish       It  was  contended,  on  behalf  of  the  person  objected 

of  C:" —  to,  that  the  notice  of  objection  was  defective,  in  that  it 

J     '        "  did  not  shew  in  what  town  or  parish  Sherborne  Street 

Whether  was  situate,  there  being  other  parishes,  within  the  dis- 

or  not  the  de-  tance  of  seven  miles,  containing;  streets ;  thoudi  it  was 
scnption  IS  ,  ,         ,  ,         «,     ,  o 

sufficient,  ^^^  shewn  that  there  was   any  other  Sherborne  Street 

may  either  in  the  parish  of  Cheltenham  than  that  in  which  Flatcher 

be  matter  of  «    •  i  j 

1  **^  resided, 

law  or  matter 

of  fadt,  ac-  The  borough  of  Cheltenham  consists  of  the  parish  of 

cording  to  Cheltenham  only ;  and  the  names  of  the  whole  of  the 

the  circum-  nit 

stences  of  voters  tor  the  borough,  are  comprehended  in  one  list, 

each  parti-  viz.  those  entitled  to  vote  in  respect  of  property  situate 

cularcase.  within  the  parish  of  CArf/^A^w. 

The  name  of  John  Flatcher,  the  objector,  appeared  in 
the  said  list  of  voters ;  and  his  place  of  abode,  and  the 
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1847* 

Sheldon^ 
App. 

FliATCHEBi 

Resp. 


(without  the  addition  of  any  parish,  township,  or  other 
district),  "  on  the  register  of  voters  for  the  parish  of 
H.  W. :  "  in  the  list  of  voters  for  the  parish  of  H.  fV., 
the  objector's  place  of  abode  was  described  as  "  H.  FT.," 
and  his  qualifying  property  as  "  The  Oaks ;"  and  it  was 
held  that  the  description  was  insufficient^  and  could  not 
be  aided  by  a  reference  to  the  list  of  voters,  so  as  to  shew 
that  the  place  called  "  The  Oaks  "  was  in  the  parish  of 
H.  W. ;  and  that  the  objection  was  not  removed  by  the 
finding  of  the  revising  barrister,  that  the  place  referred 
to  was,  in  fact,  in  the  parish  of  H.  W.     The  only  differ- 
ence  between  that  case  and  the  present,  is,  that  that 
was  the  case  of  a  county,  this,  that  of  a  borough  voter. 
In  either  case,  however,  the  same  reasoning  will  apply. 

Keating^  contrh.  The  case  of  fVoollett,  app.,  Davis, 
resp.,  merely  amounts  to 'this,  that  a  description  of  the 
objector's  place  of  abode,  insufficient  in  itself,  cannot  be 
aided  by  resorting  to  the  list  of  voters.  Here,  the 
description  is  sufficient,  and  is  so  found  by  the  revising 
barrister.  iMaule,  J.  You  do  not  rely  upon  the  circum- 
stance of  the  objector's  description  in  the  list  of  voters, 
being  the  same  as  in  the  notice,  {a)  '  The  only  other  fact 
is,  that  there  was  no  suggestion  of  practical  inconveni- 
ence. Strike  these  out,  —  and  they  arc  quite  unneces- 
sary,—  the  question  is,  whether  this  is  a  notice  that 
the  court  can  see  is  insufficient  —  whether  it  is  a  notice 
that  the  revising  barrister  could  not  hold  to  be  good.] 
In  that  view  of  the  case,  Woolletf,  app.,  Davis,  resp.,  is 
an  authority  for  the  respondent.  The  sufficiency  or  in- 
sufficiency of  the  notice  must  depend  upon  the  circum- 
stances of  each  particular  case.  The  onus  lies  upon  the 
appellant  to  shew  that  this  notice  could  not  convey  to  the 
voter  reasonable  information  as  to  the  objector's  place  of 
abode.    It  has  never  yet  been  held,  as  matter  of  law,  that 

(a)  Vide     Knowles,     app.,   Brooking,   regp.,    2  C.  JJ,  226.^ 
1  Lutw.  Reg,  Cos,  46l. 
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1847*       revising  barrister  most  be  taken  to  have  been  satisfied 
— —        ibat  **  s,  Sherborne  Street "  was  commonly  understood 
^■^^^      to  mean  "  5,  Sherborne  Street^  Chdtenham.**    IV.  WU- 
jftj^xensMu    '^<<'>*<»  J*    l^c  101st  section  was  merely  intended    to 
JEtc9w        care  imperfect  descriptions.     Mauley  J.     Such  as  de- 
scribing a  party's  place  of  abode  as  in  ^^  the  parish  of 
CambermeILP  for   instance,  without   mentioning   Gilts^ 
the  tutelary  sainL]     The  case  of  Gadsty,  app.,  IVarbur- 
tOMf  resp.  (a),  shews  that  an  objector  may  be  well  de- 
scribed without  the  mention  of  a  parish.      There,   a 
notice  of  objection  signed,  **  J.  G.  of  Poplar   Grooe^ 
Didtburyf  on  the  r^rister  of  voters  for  the  township  of 
Manehesier,**  —  Didsbury  being  a  township  near  Man^ 
tkesier^  and  the  description  of  the  party  being  the  same 
as  in  the  register,  —  was  held  sufficient.     Tindal^  C.  J«, 
there  says :  ^  It  is  not  essential  that  a  man's  place  of 
abode  should  be  in  a  parish.     In  Comyn£s  Digest  (6), 
k  is  said,  *  if  a  man  be  of  a  hamlet  within  a  vill,  he 
may  be  named  either  of  the  hamlet  or  of  the  vill,  at 
the  election  of  the  plaintiff.*    It  was  sufficient,  therefore, 
ibr  the  objector  todebcribe  himself  as  of  ^  Poplar  Graoe^ 
DidAury^     But  then  it  is  said,  that,  possibly  there  may 
be  two  towiishijis  called  Didsbtay   within   the  polling 
district  in  question;  and  so  the  description  is  unceitain. 
If  that  were  so,  the  addition  of  the  words  suggested 
would  not  make  the  description  more  certain.     Before 
such  an  argument  can  be  allowed  to  prevail,  it  should 
have  been  shewn  to  the  barrister  that  there  was  some 
practical   inconvenience   in  the  description  given.     In 
the  absence  of  any  such  proof,  I  am  of  opinion  that  the 
object  the  legislature  had   in  view  is  well  attained  by 
the  present  notice."     The  question  being  one  of  fact, 
the  decision  of  the  revising  barrister  is  final :  6  &  7 
Vict.  c.  18.  s.  65. 

•  (a)  7  ^f.  &;G.U.,%  Seott,         (b)  Tit  Abatement, (P. 25.). 
JV.  R,  775 ,  1  Lutw.  Reg.  Cm. 
136. 


11  VICTORIA. 

^esj  Serjt.,  in  reply.  This  is  not  a  mere  question 
of  fact :  whether  or  not  the  forms  prescribed  by  the 
statute  have  been  duly  complied  with,  is  clearly  matter 
of  Uw.  The  sufficiency  of  the  description  was  held  to 
be  matter  of  law  in  Gadsby,  app.,  Warbwrton^  resp^ 
and  WooUett^  app.,  Dads,  resp.  IWilde^  C.  J.  The 
judgment  hi  the  last^mentioned  case  assumes  that  the 
refising  barrist^  held  the  notice  to  be  insufficient,  with-* 
out  ooopling  the  statement  of  the  objector's  place  of 
abode  with  tliat  contained  in  the  list  of  voters.]  In 
Waller  ▼•  Hajfnes  (a),  the  sufficiency  of  the  address  on 
a  letter  containing  a  notice  of  dishonour,  was  held  to 
be  a  question  of  law.  If  this  be  a  question  of  fact^  the 
court  has  no  means  of  knowing  what  the  revising  bar- 
rister has  decided. 
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Wilde,  C  J.  This  is  a  matter  that  is  by  no  means 
bee  from  difficulty.  The  17di  section  of  the  6  &  7  VicU 
c  18.  enacts,  that  *^  every  person  objecting  to  any 
other  person,  as  not  having  been  entitled  on  the  last  day* 
of  Mbf  next  preceding  to.  have  his  name  inserted  in 
soy  list  of  voters  for  any  city  or  borough,  shall  give  or 
cause  to  be  left  at  the  place  of  abode  of  the  person 
objected  to,  as  stated  in  the  list,  a  notice  according  to 
the  form  numbered  11.  in  schedule  (B.),  and  that  such 
notice  shall  be  signed  by  the  person  objecting : "  and 
the  form  referred  to  requires  the  objector's  place  of 
abode  to  be  appended  to  his  signature.  The  first 
question  that  arises  here,  is,  whether  such  statement  of 
the  place  of  abode  involves  matter  of  law,  or  matter  of 
fiict  only.  It  appears  to  me  that  it  involves  both.  The 
schedule  requires  the  objector  to  describe  himself  as  of 
some  locality  where  he  can  be  found.  Whether  or  not 
the  description  is  sufficient,  may  be  a  matter  of  law.    If 


(«)  iLi^U.  149-     But  see  Mann  v.  Mwr9,  R.  4r,  M.  249* 

c  2 
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the  revising  barrister  were  to  bold  that  to  be  a  suffi- 
cient description  which  from  its  extreme  generality  and 
ambiguity  the  court  must  see  to  be  manifestly  insufficient, 
—  for  instance,  "  King  Street"  as  the  place  of  abode 
of  an  objector  in  London^  —  that  would  be  a  matter  of 
law,  subject  to  be  reviewed  by  the  court  But,  where 
the  description  is  such  as  to  point  out  the  place  of 
abode  with  such  a  degree  of  certainty  as  to  be  com- 
monly understood,  whether  or  not  it  is  sufficient  to 
answer  the  purpose  required  by  the  statute,  may  be 
a  matter  of  fact  for  the  revising  barrister  to  determine. 
In  Woolleitj  app.,  Davis^  resp.,  the  court  reversed  the 
decision  of  the  revising  barrister,  on  the  ground  that  he 
had  held,  as  a  matter  of  law,  that  a  notice  insufficient 
in  itself,  might  be  aided  by  coupling  it  with  the  register. 
He,  in  truth,  treated  the  description  in  the  notice  as 
insufficient ;  and  the  court,  affirming  his  opinion  in  that 
respect,  reversed  his  decision*  In  Gadsly^  app*9  War-^ 
burton^  resp,,  the  notice  described  the  objector  as 
^^John  Gadsbt/f  of  Poplar  Groves  Didsbtify,  on  the  register 
of  voters  for  the  township  of  Manchester**  The  bar- 
rister held  the  notice  insufficient  in  fact ;  and  that 
something  ought  to  have  been  added  to  the  description 
of  the  appellant's  place  of  abode  —  as,  **  Lancashire^** 
or  "near  Manchester^*  {Didsbuty  being  a  few  miles 
only  from  Manchester^  and  a  township  within  the  poll- 
ing district  ot  Manchester)^  or  the  like.  The  court 
treated  that  as  a  decision  by  the  revising  barrister,  that 
the  question  was  not  whether  the  notice  was  sufficient  in 
point  of  fact,  but  whether,  though  sufficient  in  point  of 
fact,  it  could  as  a  matter  of  law  be  deemed  to  describe 
the  party's  place  of  abode  within  the  statute;  and  they 
held  that  it  might.  There  was  nothing  there,  as  in 
Woollettj  app.,  DaviSf  resp*,  to  lead  to  the  conclusion 
that  the  revising  barrister  thought  the  notice  insufficient 
in  itself  to  make  it  a  practical  compliance  with  the 


22 


1647. 


App. 

Platohibi 
Rcsp* 


MICHAELMAS  TERM, 

for  coming  to  that  conclusion;  nor  does  he  in  fact  in- 
timate that  his  decision  was  influenced  by  the  preceding 
facts.  If  we  could  see  that  the  notice  was  such  that  no 
reasonable  man  could  find  it  sufficient,  then  we  might 
deal  with  it  as  a  question  of  law.  But  that  is  not  the 
case  here.  The  barrister  having  found,  as  a  matter  of 
fact,  that  the  notice  was  sufficient,  and  not  being  able 
to  see  that  his  decision  is  necessarily  inconsistent  with 
the  rules  of  law,  I  am  of  opinion  that  it  ought  to  be 
affirmed. 


Maule,  J.    I  am  of  the  same  opinion.     I  entertained 
a  little  doubt  at  one  time  whether  the  revising  barrister 
must  not  be  taken  to  have  formed  his  opinion,  as  to  the 
sufficiency  of  this  notice,  from  the  fact  of  the  descrip- 
tion of  the  objector  therein  corresponding  with  his  de- 
scription on  the  register,  and  from  the  absence  of  any 
suggestion  of  inconvenience.     But,  upon  consideration, 
I  agree  with  my  brother  Cdtman  that  he  must  be  taken 
ta  have  formed  his  opinion  from   the  notice  alone. 
Taking  him,  therefore,  to  have  determined  the  descrip- 
tion to  be  sufficient  as  a  matter  of  fact,  the  question  is, 
whether  it  is  a  description  of  a  place  of  abode  at  all. 
•*  Olney  Places*  the  place  of  abode  of  the  person  ob- 
jected to,  and  ^^  Sherborne  Street^*  are  both  descriptions 
which  leave  some  city  or  town  to  be  understood.     If 
you  find  a  man   saying  to  another,  ^*  You  have  no 
right  to  vote  for  the  borough  of  Cheltenham;  and  I,  who 
tell  you  so,  am  on  the  list  of  voters  for  that  borough, 
and  reside  at  No.  5,  Sherborne  Street^*  —  could  any  one 
out  of  a  court  of  justice  doubt  for  a  moment  that  he 
meant,  and  was  understood  to  mean,  that  his  residence 
was  at  No.  5,  Sherborne  Street^  Cheltenham  ?     Cleariy 
not     Nor  do  I  think  any  doubt  should  be  allowed  to 
be  started  in  a  court  of  justice.     If  the  party  objecting 
did  not  reside  in  Cheltenham^  the  statement  would  be 
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1847.        in  the  said  parisl).     The  facts  of  the  case  were  as 

—       follows :  — 

ToMg,  Mo$es  Toms  occupied  the  first  floor,  consisting  of  two 

LuoKBTT      >^<>on™s,  in  the  house  No.  21,  Milton  Street  aforesaid,  in 

B«sp.  which  he  lived,  and  had  resided  for  the  last  year  and 
three  quarters,  at  a  rent  of  Ss.  6d»  per  week.  His  land- 
lord occupied  a  shop  and  parlour  on  the  ground-floor 
in  the  same  house,  but  did  not  sleep  there ;  and  three 
other  persons  occupied  other  distinct  apartments  up 
stairs  in  the  house.  There  was  but  one  outer  door  to 
the  house,  by  which  the  landlord,  in  common  with  all 
the  inmates,  entered  and  came  out.  The  landlord,  the 
appellant,  and  the  three  other  inmates,  had  each  re- 
spectively, a  key  of  the  outer  door,  and  they  all  locked 
or  unlocked  that  door  when  and  as  they  pleased.  The 
door  was  never  barred  or  fastened  inside  at  night ;  there 
was  neither  bolt  nor  chain  to  it;  and  it  stood  open 
during  the  day  time.  The  landlord's  shop-door  was 
inside  the  passage;  which  passage  the  party  objected 
to  had  to  enter  and  pass  along,  to  get  to  the  staircase 
leading  up  to  his  apartments ;  and  which  staircase  was 
shut  off  from  the  passage  by  a  swing-door,  which  had 
no  lock  to  it.  There  was  a  back  kitchen  at  the  end  of 
the  passage,  in  which  there  was  a  cistern  for  water, 
whence  all  parties  in  the  house  were  supplied  with 
water,  upon  going  there  for  it.  The  outer  door  was 
opened  in  the  morning  by  the  party  who  had  occasion 
first,  and  locked  at  night  by  whoever  had  last  occasion, 
either  to  enter  or  to  leave  the  house. 

The  question  was,  whether,  under  the  circumstances 
stated,  the  occupation  of  Moses  Toms  was  such  an  occu- 
pation in  law  as  to  entitle  him  to  vote,  under  the  2  fV.  4. 
r.  45.  s,  27. 

On  behalTof  the  appellant,  it  was  contended,  that,  as 
the  landlord  did  not  reside  in,  but  merely  occupied  a 
part  of,  the  house,  the  appellant  having,  as  well  as  the 
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1847.        machines  for  spinning,  which  machines  were  worked  by 

a  power  supplied  bj  a  steam-engine  belonging  to  and 

Toms,  worked  by  and  at  the  expense  of  the  landlord,  who  also 
XucKVTT  ^^'und  the  main  gearing  or  shafting  which  communknUed 
Beep*  such  power  to  the  machines,  it  being  part  of  the  con- 
tract with  each  tenant  that  the  landlord  shoold  ao 
supply  such  power :  each  tenant  had  the  exclusive  use 
of  his  room,  and  had  the  key  to  the  door  thereof:  the 
approach  was,  in  some  instances,  a  common  staircase 
leading  from  the  entrance  to  the  factory,  and  opoo 
which  staircase  the  different  doors  to  the  rooms  opened; 
in  others,  the  rooms  were  approached  by  separate  stair- 
cases from  the  ground  outside  the  building;  and  in 
others,  by  doors  on  the  ground,  opening  into  the  fac- 
tory yard: — it  was  decided  that  each  of  these  rooms 
so  held,  was  such  a  building  as,  under  the  S  IF.  4.  ew45« 
s.  27.,  would  confer  the  right  of  voting  upon  the  oc- 
cupier ;  and  that  each  tenant  had  an  exclusive  occupa- 
tion within  the  same  clause.  [ffVMf,  C.  J.  This  case 
does  not,  in  terms,  state  that  Toms  had  the  exdusive  use 
of  his  apartments,  or  that  be  had  a  key  to  them*]  It 
sufficiently  appears  from  the  whole  case  that  the  occu- 
pation was  exclusive  and  distinct  [F.  Williams^  J. 
Do  you  contend  that  the  subject  of  the  tenancy  is  a 
«<  building"  within  the  act?]  Whether  it  is  called  a 
^<  building,**  or  <<  apartments,"  is  immaterial.  But,  if 
necessary,  the  court  will  hold  it  to  be  a  "building." 
In  Pitts^  app.,  SmedUyy  resp.  (a),  the  occupier  of  part 
of  a  house,  where  the  landlord  resided  upon  the  premises^ 
and  retained  the  key  of  the  outer  door^  was  held  to  be  a 
mere  lodger,  and  not  a  person  occupying  as  "owner  or 
tenant*'*  Tindal^  C.  J.,  there  says  :  "  The  landlord  of 
the  house  gives  only  a  limited  enjoyment  therein  to  the 
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a)  1  M.Si  G.  88.,  8  Scott,  N.  R.  907.>  1  Lutw.  Reg.  Cai. 


9S 


MICHAELMAS  TERM, 


1847. 

ToMi, 

App. 

LvGKXTTy 


to  vote.  ScorCf  app^  HyggtUf  resp.  (a),  is  precisely  in 
point.  There»  the  occupier  of  part  of  a  hoose,  who  had 
a  key  of  his  own  apartments,  as  well  as  a  key  of  the 
street  door,  the  landlord  not  residing  in  or  occupying 
any  part  of  the  premises,  was  held  entitled  to  vote. 
The  right  does  not  depend  upon  whether  or  not  the 
party  has  a  key  of  the  outer  door,  but  upon  the  degree 
of  control  retained  by  the  owner.  [^Wildej  C.  J.  In 
the  return  made  to  pariiament  by  the  late  chief  justice 
in  1846,  the  grounds  of  the  decisions  in  the  three  cases 
you  cite,  are  thus  stated :  —  In  PHiSj  app.,  SmedUy^ 
resp.,  '^  it  was  held  by  the  court,  that  a  lodger  in  a 
house  does  not  occupy  premises  either  *  as  owner  or 
tenant,'  within  the  meaning  of  the  2  fFl  4.  c.  45.  s.  27. ; 
and  that  a  man  is  a  lodger  only,  vshen  the  owner  of  the 
kouse  resides  therein^  and  has  the  control  over  the  outer 
door,**  In  Score,  app.,  Huggett,  resp.,  ^^  it  was  decided 
that  a  man  who  had  the  separate  and  exclusive  occupa- 
tion of  apartments  in  a  house,  of  which  apartments  he 
had  a  key,  and  had  also  a  separate  key,  for  hb  own 
use,  of  the  outer  door, — the  landlord  of  the  house  not 
residing  therein,  nor  ocatjn/ing  any  part  of  the  houscy  — 
was  an  occupier,  as  tenant,  of  a  house  (A),  within  the 
meaning  of  the  2  fK  4.  r.  45."  In  fVanseyy  app.,  Perkins, 
resp.  (HilTs  case),  ^'  the  question  also  was  one  of  occu- 
pation  as  tenant.  One  Hill,  the  claimant,  exclusively 
occupied  the  whole  of  the  second  floor  of  the  house; 
but  the  landlord  also  resided  in  the  house,  the  outer  door 
of  which  was  kept  closed,  both  the  landlord  and  Hill 
having  a  key  of  such  door.     The  court  held,  under  these 


(a)  7  M.  4'  G.  95.,  8  Scott, 
N.  IL  919.,  1  Lutw.  Reg.  Cas. 
198. 

(6)  There  the  party  claimed 
to  be  registertd^  not  in  respect 
of  "a  house,"  but  in  respect 
of  *^  apartments."  Maule,  J,, 
intimated  an  opinion  that  that 


was  a  sufficient  description  of 
the  qualification.  That  point, 
however^  was  not  decided ;  no 
question  as  to  the  sufficiency  of 
the  description  of  tlie  qualifica- 
tion having  been  raised  by  the 
revising  barrister. 
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1M7»  Megers  (a)^  die  priioiicr  wis  indicted  fer  breaking  and 
CBterin|(  the  dwriJing-houge  of  one  Ckamdler.  It  ap- 
peared that  the  owner  of  the  boaae  had  let  ihe  wbote 
of  it  ID  apartments  to  iliftmir  peraoasy  and  did  not  in- 
habit any  part  hioadf ;  that  CiaxdZer  rented  the  bottom 
part  of  the  hoose^  viz.  a  shop  and  a  pariooTy  and  a  cellar 
— dtr  dleal^  far  liL  10ft.  per  mmmMMs  tittt  the  owner 
had  taken  back  the  ceiiar  far  the  purpose  of  keeping 
wood  and  Imnber  m  it,  and  far  which  be  ga^e  ChamdUr 
10s.  a  year,  which  he  dedncted  from  the  ItL  IQs.;  that 
die  entrance  to  die  howK  was  throngh  a  passage  by  a 
door  which  opened  mto  and  from  the  street;  that,  in  the 
pamage,  another  door  opened  into  die  parkmr,  and  be- 
yond that  a  staircase  led  to  the  upper  apartments ;  and 
that  the  shop  and  parhior  were  broken  open.  The  pri- 
soner's counsel  objected  that  this  was  improperly  laid 
to  be  the  dwelUng-hoose  of  OumdUr,  Bot  the  judges 
hdd  *'  that  the  shop  and  parloor  were  properly  laid  to  be 
the  dwdling^KKise  of  the  prosecutor.  They  argued,  that 
it  could  not  be  charged  to  be  the  dwdUng^oose  of  the 
owner,  as  he  did  not  mhabit  any  part  of  it ;  and  i^  imder 
such  circumstances,  it  were  not  to  be  considered  as  the 
dwellbg-house  of  the  persons  who  rented  the  apartments, 
houses  in  these  situations,  which  are  eztremdy  common 
in  Ldmdany  would  be  altogether  improlected  against 
bui^glary.  But,  if  the  owner  had  inhabiUd  any  part  of 
the  house,  it  would  hare  been  otherwise;  for,  then  the 
renters  would  hare  been  lodgers  or  inmates,  and  it 
inust  have  been  charged  to  be  the  dwelling-house  of 
the  owner."  So,  in  The  King  t.  Carrdl  (i),  a  garret 
made  use  of  as  a  workshop,  and  rented  with  a  sleeping- 
room,  by  the  week,  was  held  to  be  the  mansion-house  of 

isintbeiiatiiieofal0dj^y  and^  the  dwdling-hooae  of  him  thst 

if  bis  chamber  be  broken  open,  let  it,  and  not  of  the  inmate." 
it  11  bm^aiy ;  bat  die  indict-  (a)  1  Lead^  C.  C.  89- 

nent  mast  be  laid  for  bieakipg         \b)  1  Lmek,  C.  C.  237. 
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the  lodger,  —  the  landlord  not  sleeping  tinder  the  same        1847* 

roofl     Again,  iu  The  King  v.  Trapshaw  (a),  it  was  held        

that  a  house,  the  whole  of  which  is  let  out  in  lodgings,        Tom8> 
and  which  has  one  outer  door  common  to  all  its  in-     Luokbtt* 
mates,  is  the  mansion-house  of  its  several  inhabitants.         Resp* 
Gould,  J.,  in  this  case,  delivering  the  opinion  of  the 
judges,  says :  ^*  The  reason  of  this  opinion  becomes  evi- 
dent the  moment  it  is  stated.     The  owner  of  the  house 
is,  if  I  may  so  express  myself,  the  lord  of  it;  but, 
having  relinquished  every  part  of  it  to  the  habitation  of 
others,  it  cannot  with  any  propriety  be  considered,  as 
Us  mansion  or  dwelling-house.     The  entirety  which  re- 
sides with  him  is  split  into  several  possessions;  and 
every  separate  apartment,  being  in  a  distinct  and  several 
occupation,  is  the  distinct  mansion-house  of  its  respec- 
tive possessor.''     This  point  was  very  much  considered 
in  TAe  Quegn  v.  Lady  Emily  Ponsonhy  (&),  but  the  deci- 
sion there,  proceeded  upon  another  grounds     The  same 
doctrine  applies  in  cases  of  trespass.     Thus,  in  Monks  v. 
thfkes  (c),  it  was  held  that  a  plea,  to  trespass  for  assault 
and  battery,  that  the  defendant  was  in  possession  of  a 
dwelling-house^  and  that  the  plaintiff  disturbed  him  in  his 
possession,  wherefore  he  turned  him  out,  is  not  sustained 
by  proof  that  the  defendant  was  a  lodger  occupying  one 
coom  in  a  house,  the  landlord  keeping  the  key  of  the 
outer  door,  and  residing  there,     Parke,  fi.,  there  says : 
^  I  thought,  at  nisi  prius,  that  the  plea  was  not  made 
out;  that  the  defendant  should  have  shewn  himself  to 
be  in  the  occupation  of  a  dwelling-house  such  as  that 
be  could  have  maintained  trespass  for  the  invasion  of  it; 
whereas,  he  proved  himself  to  be  merely  a  lodger,  in 
occupation  of  a  room  in  another  person^s  house.     It  is 
^^17  important  that  accuracy  of  pleading  should  be 

(fl)  1    ZeoM,   C.    C.   427.  (b)  S  Q,  B.  31.,  1  Gale  ^ 

A»diee  theKiHg  v.  Twner,      D.  719. 
A.  805.  (c)  4  JIf.  ^  r.  567. 


S2  MICHAELMAS  TERM, 

1847.  observed;  and  I  should  then  have  acted  on  my  opinion, 
■        but  for  the  case  of  Fenn  v.  Grafton  (a),  whicli,  on  the 

Toms,  cursory  examination  I  then  made  of  it,  seemed  to  be 
LvcKBTT      ^"  authority  the  other  way :  but,  on  a  more  attentive 

Reap.  consideration  of  it,  I  think  it  clearly  is  not;  it  only 
decides,  — •  what  is  quite  correct,  —  that  a  messuage  and  a 
dwelling-house  are  substantially  the  same  thing,  and, 
therefore,  that,  if  rooms  be  so  occupied  as  to  be  in  fact 
a  dwelling-house,  they  may  be  described  as  a  messuage. 
There  was  nothing  inconsistent,  in  the  facts  of  that 
case,  with  the  supposition  of  the  rooms  being  occupied 
as  an  exclusive  dwelling-house.  The  passage  quoted 
by  Tindali  C.  J.,  from  Lord  Coke  (6),  clearly  refers  to 
a  chamber  under  certain  circumstances — where  a  house 
is  divided  into  several  chambers,  with  separate  outer 
doors.  If  that  had  been  the  case  here,  then  the  room 
would  have  been  properly  described  as  a  dwelling- 
house."  It  is  quite  clear,  therefore,  that,  as  the  land- 
lord does  not  reside  upon  the  premises,  they  could  not 
for  any  purpose  be  said  to  be  his  dwelling-house ;  and 
that  the  appellant  has  such  a  distinct  and  exclusive 
occupation  as  tenant  of  the  apartments  rented  by  him  as 
to  entitle  him  to  be  registered. 

Grove^  for  the  respondent  The  appellant  does  not 
occupy  "  as  tenant "  any  "  house,  warehouse,  counting- 
house,  shop,  or  other  building,*'  within  the  2  JV.  4. 
c,  45.  5.  27.  The  settlement  cases,  and  cases  relating 
to  indictments  for  burglary,  are  not  in  general  of  much 
assistance  in  the  discussion  of  questions  upon  the  reform 
and  registration  acts.  The  case  of  TAe  King  v.  754^ 
Inhabitants  of  Ditcheat  (c),  however,  is  an  authority  to 

(a)  2  N.  C.  6l7*«  3  Scott,  does  inhabit  or  dwell,  is  domus 

!}6^  manmonalis  in  law." 

(6)  3  In»t.  65.    "  Likewise  (c)  QB.  Sf  C.  85.,  IM.S^R. 

a  chamber  or  room,  be  it  upper  151. 
or  lower,  wherein  any  person 
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shew  that  the  landlord  here  might  be  considered  as  the  1847. 

occupier  of  the  whole  house.     The  argument  on  the       

part  of  the  appellant  assumes  that  he  is  entitled  to  a  \^^^* 

vote,  because  the  landlord  does  not  reside*  —  that  is.  * 

iiUOKBTT, 

eat,  drink,  and  sleep,  —  in  the  house.     That  clearly  is        Resp. 
a  fallacy,  (a)     The  question  turns  upon  the  exclusive* 
ness  of  the  occupation  as  tenant.     Wright^  app.,  The 
Tofwn-CUrt  of  Stockport^  resp.,  was  a  totally  different 
case :  there  the  parties  held  distinct  tenements.     Here^ 
as  in  Pitt^i  app*9  Smedley^  resp.,  and  in  Wansey^  app«f 
Perkins^  resp.  (Hilts  case),  the  landlord  only  gives  a 
limited  enjoyment  to  the  inmates.     The  only  possible 
distinction  between  the  last-cited  case  and  the  present, 
is,  that  here  the  landlord  did  not  sleep  on  the  premises. 
That,  however,  is  not  essential,  provided  he  occtgpies  a 
part.     To  entitle  the  tenant  to  be  registered,  his  enjoy- 
ment must,  in  the  language  of  Crampton,  J.,  in  Keamet/s 
case,  be  full,  free,  and  exclusive,  and  he  must  command 
the  entrance  to  and  exit  from  the  premises.     In  The 
Queen  v.  Ixidt/  Emily  Ponsonby,  the  appellant  had  the 
sole  and  exclusive  dominion  over  the  outer  door.     In 
Score,  app.,  Huggett,  resp.,  the  case  principally  relied 
on  by  the  other  side,  the  landlord  occupied  no  part  of 
the  premises ;  which  materially  distinguishes  that  case. 
[V.  Williams^  J.    Suppose  there  were  two  lodgers,  each 
of  whom  had  a  key  of  the  outer  door,  and  the  land- 
lord had  none ;  which  of  them  would  be  entitled  to 
vote?]    Both  the  tenants,  provided  the  landlord  neither 
resided  in  nor  occupied  any  part  of  the  premises,  and 
the  qualification  was  in  other  respects  sufficient ;  for,  in 
that  case,  each  would  have  the  exclusive  occupation  of 
his  domus  mansionalis.   It  will  be  manifestly  inconvenient, 
^  the  degree  of  occupation  by  the  landlord,  is  to  be 
brought  in  question  in  every  case. 

(a)  See  Withom,  app.,  Tho»      Scott,  N.  R.   783.,   1  Lutw. 
■Mt,iefp.,  7  M.  i^  G.  I.,  8     Beg.  Cai.  125. 

Y0L.V.  — C.B.  D 
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1847.  Crompton,  in  reply.     The  appellant  clearly  occupies 

—       as  tenant;  he  has  the  exclusive  occupation  of  his  own 

j?^''        apartments;  and  he  has  free  and  uncontrolled  access 

LuoKBTT      ^  them  at  all  times.     In    Wright^  app..    The  Tcnrn^ 

Resp.        Clerk  of  Stockport^  resp.,  the  landlords  were  treated  as 

occupiers. 

• 
Wilde,  C.  J.  The  question  reserved  for  the  opinion 
of  the  court  in  this  case  is  a  very  limited  one :  for, 
after  stating  various  facts  as  to  the  nature  of  the  tenant's 
interest,  and  the  mode  of  enjoyment,  the  case  proceeds 
to  state  that  it  was  contended,  on  behalf  of  the  appel- 
lant, that,  as  the  landlord  did  not  reside  in,  but  merely 
occupied  a  part  of,  the  house,  the  landlord's  occupation 
did  not  prevent  the  appellant  from  being  entitled  to  be 
registered ;  and  that,  on  the  other  hand,  it  was  urged, 
that,  inasmuch  as  the  appellant  had  no  exclusive  control 
over  the  outer  door,  he  was  to  be  considered  as  a  mere 
lodger,  and,  consequently,  not  entitled  to  the  franchise. 
The  objection,  therefore,  upon  which  the  revising  bar- 
rister decided  that  the  appellant  was  not  entitled  to  be 
upon  the  register,  was,  that  he  had  no  exclusive  control 
over  the  outer  door  of  the  house*  I  am  of  opinion  that 
that  objection  is  not  well  founded,  and  that  the  absence 
of  exclusive  control  over  the  outer  door,  does  not  dis- 
entitle the  tenant  to  vote.  It  seems  to  have  been  the 
intention  of  the  revising  barrister  to  refer  it  to  the  court 
to  say  whether  or  not  this  single  circumstance  con- 
stituted the  party  a  mere  lodger.  Now,  the  27th  sec- 
tion of  the  2  TV.  4.  c.  45.,  enacts,  that  every  male  person 
of  full  age,  who  shall  occupy,  as  owner  or  tenant, 
*^  any  house,  warehouse,  counting-house,  shop,  or  other 
building,"  of  the  clear  yearly  value  of  not  less  than 
10/.,  shall,  if  duly  registered  according  to  the  provisions 
thereinafter  contained,  be  entitled  to  vote  in  the  elec- 
tion of  a  member  to  serve  in  parliament.     What  did 
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the   legislature  intend    to  be  comprised   within  these        184?» 

words  ?     We  ail  well  know  that  the  terms  "  warehouse^        

coonting-houses  shop,"  import  parts  of  houses  devoted  x"^ 
to  particular  purposes  of  business;  and  the  general  Luckktt 
words  that  follow,  <^  or  other  building,''  must  have  in-  Retp. 
tended  to  embrace  other  separate  occupations  of  distinct 
portions  of  a  house*  The  object  of  the  legislature  in 
introducing  these  words,  seems  to  have  been,  to  prevent 
the  discussions  that  might  be  expected  to  arise  out  of 
the  previous  words.  I  cannot  help  thinking  that  the 
tpartments  which  this  party  is  described  as  occupying, 
should  be  held  to  fall  within  the  words  '<  other  build- 
bg,"  just  as  much  as  the  words  ^'  warehouse,  counting- 
bouse,  or  shop,''  are  satisfied  by  the  occupation  of 
dtstincts  portions  of  a  house  for  the  purposes  before 
adverted  to.  It  seems  to  me,  therefore,  that  Toms  was 
the  occupier  of  premises  of  a  description,  which,  if  oc- 
cupied in  a  certain  manner,  would  be  sufficient  to  entitle 
him  to  a  vote.  The  occupation  must  be  as  a  tenant,  in 
the  popular  sense  of  an  occupation,  as  of  right,  under  a 
demise,  which  gives  the  party  an  exclusive  right  to  the 
possession  of  the  thing  demised*  The  case  finds  that 
Toms  occupied  a  first^oor,  consisting  of  two  rooms,  at 
t  rent  of  5^.  6d*  per  week.  An  occupation  at  a  rent,  I 
can  only  understand  as  importing  a  demise.  And,  even 
if  the  case  had  not  so  stated,  I  should  infer  that  the 
tenant  bad  the  exclusive  occupation  of  the  rooms.  But, 
looking  at  the  whole  case,  and  at  the  question  reserved 
by  the  revising  barrister,  it  is  quite  clear  that  Toms  bad 
the  exclusive  right  to  the  possession  of  the  apartments. 
Here,  then,  is  a  party  occupying  a  part  of  a  house  as 
tenant,  with  a  right  to  the  exclusive  possession.  What 
is  there  to  cut  down  his  character  of  tenant,  so  as  to 
exclude  him  from  the  benefit  of  the  act  of  parliament? 
A  man  may  have  a  right  to  the  exclusive  possession  of 
apartments  in  a  bouse,  and  yet  another  may  have  such 

D  2 
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1847. 

Toais^ 
App. 

LUCKETT, 

Resp. 


a  degree  of  dominion  over  the  whole  as  to  denude  such 
possession   of  the   character  of  a   tenancy   under    the 
reform  act.     The  court  has  on  various  occasions  had  to 
consider  whether  or  not  the  occupier  of  apartments  had, 
under  certain  circumstances,  such  an  exclusive  occupa- 
tion as  tenant  within  the  meaning  of  the  act  as  to  entitle 
him  to  be  registered.     Where  the  landlord  has  been 
found  residing  in  part  of  the  house,  and  retaining  the 
key  of  the  outer  door,  the  court  has  inferred  that  he 
thereby  reserved  to  himself  the  dominion  over  the  whole 
of  the  premises,  as  to  prevent  an  occupier  of  apart- 
ments therein  from  being  deemed  a  tenant  within  the 
act.  (a)      So,  where    the  occupier  of  the   apartments 
likewise  had  a  key  of  the  outer  door,  {b)     But,  where 
the  landlord  did  not  reside  in  or  occupy  any  part  of  the 
house,  and  the  lodger  had  a  key  of  the  outer  door,  the 
latter  was  held  to  occupy  as  tenant  within  the  statute,  (c) 
The  case  now  presented  to  us  is  that  of  a  party  having 
the  exclusive  occupation  as  tenant  of  apartments  in  a 
house,  in  which  the  landlord  does  not  reside,  —  that 
is,  abide  by  night  as  well  as  by  day,  —  but  merely  oc- 
cupies a  shop  and  parlour  therein,  and  has  a  key  of 
the  outer  door  thereof,  the  tenant  also  having  a  key. 
Where  the  landlord  resides  on  the  premises,  it  may  not 
be  necessary  to  give  a  lodger  the  right  and  the  power 
of  free  ingress  at  all  times.     But,  what  is  the  just  in- 
ference where  the   landlord  is  not  there  to  exercise  a 
dominion  over  the  entrance?     It  does  not  appear  to 
me  that  the  same  result  follows,  where  the  landlord 
himself  resides  upon  the  premises,  as  where  he  simply 
has  a  key  of  the  outer  door,  and  occupies  a  shop  in  the 
house,  but  does  not  reside  there.     To  give  him  the  right 


(a)  Pitts,  app.,  Smedley, 
reap.,  cit^d  infrd,  26. 

(6)  Wanset/f  app.,  PerkinSf 
reap.  {Hilfs  case),  cited  in/rd, 
27.  J. 


(c)    ScarCy    app.,    Huggett^ 
reap.,  cited  in^d,  28. 


» 
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to  rotei  It  is  not  necessary  that  the  tenant  should  have        1847. 

the  exclusive  control  over  the  outer  door.      It  seems  to        

me,  that,  under  the  circumstances  stated  in  this  case,         Toms, 

App. 

the  apartments  in  question  fall  within  the  words  "  other  Luckbtt 
building,"  and  were  occupied  by  the  appellant  as  tenant  ^  Resp.  ^ 
within  the  meaning  of  the  act;  and  therefore,  that,  both 
these  incidents  concurring,  the  absence  of  exclusive 
dominion  or  control  over  the  outer  door  in  the  tenant 
does  not  qualify  or  destroy  his  right  of  voting.  The 
absence  of  such  exclusive  control  may  raise  an  in* 
fcrence  against  the  sufficiency  of  the  tenancy,  when 
coupled  with  other  circumstances,  f^  Suppose  the  whole 
bouse  were  let  to  different  tenants,  each  of  whom  had  a 
key,  but  no  one  of  them  the  exclusive  control  over  the 
outer  door,  the  occupation  being  in  other  respects  suf- 
ficient, what  would  there  be  to  prevent  each  of  them 
from  having  a  vote?  It  appears  to  mc  that  the  appel- 
lant in  this  case  was  properly  qualified,  and  that  the 
revising  barrister  was  wrong  in  allowing  the  objection 
to  prevail,     llie  decision,  therefore,  must  be  reversed. 

CoLTMAN,  J.     It  appears  to  me  also  that  the  decision 
of  the  revising  barrister  in  this  case  was  wrong.     He 
has  not  given  us  a  very  distinct  statement  of  the  nature 
of  the  appellant's  interest  in  the  rooms  occupied   by 
him;  but  I  think  that  the  facts  set  out,  import  that  the 
stipulation  between  the  appellant  and  the  landlord  of 
the  premises  was,  that  the  former  should  have  the  ex- 
clusive use  of  the  apartments  demised  to  him.     Where, 
in  consideration  of  a  yearly  or  other  rent,  a  party  en- 
gages for  the  exclusive  use  of  a  house,  that  /;r/wayflr/^ 
imports  a  tenancy.     In    Wansey^  app.,  PerkinSy  resp. 
(HilPs  case),  the  court  thought  the  inference  of  tenancy 
rebutted,  in  the  case  of  a  hiring  of  part  of  a  house,  by 
the  fact  of  the  landlord  being  resident  on  the  premises. 
Here,  however,  there  is  nothing  of  that  sort  to  interfere 

D  S 


38  MICHAELMAS  TERM, 

1847.        with  the  tenant's  right.     There  is  but  one  other  point 

in  this  case,  viz.  whether  an  occupier  of  pari  of  a  house, 

Toms,        ^^j^  \^q  j^^jj  ^q  j^g  ^  tenant  within  the  meaning  of  the 

LvoKETT       ^  '^*  *•  ^'  *^*  *•  ^"'    ^'^^  particuhir  words  used  in  that 

Reip.         clause  are  consistent  with  the  holding  being  of  a  por* 

tion  of  a  house;  and  therefore  I  think  a  tenancy  such 

as  this  properly  falls  within  the  general  words,  "  other 

building." 

Maule,  J.  I  also  think  the  appellant  in  this  case 
was  entitled  to  have  his  name  retained  upon  the  list 
of  voters.  The  ca^e  seems  to  me  to  raise,  and  to 
have  been  intended  to  raise,  the  question,  as  to  the 
nature^  not  of  the  thing  occupied,  but  of  the  occupa- 
tion. It  is  well  settled  that  the  exclusive  occupation 
of  a  floor  as  tenant,  will  confer  a  right  to  vote.  But 
the  question  here  is,  whether  the  occupation  of  Toms 
in  this  case,  was  an  occupation  as  tenant  within  the 
meaning  of  the  27th  section  of  the  2  fV.  4.  c,  45.,  or 
whether  his  occupation  was  merely  that  of  a  lodger.  I 
think  the  spirit  of  the  decisions  is  this :  —  Where  the 
owner  of  a  house  takes  in  a  person  to  reside  in  a  part 
of  it,  though  such  person  has  the  exclusive  possession 
of  the  rooms  appropriated  to  him,  and  the  uncontrolled 
right  of  ingress  and  egress,  yet,  if  the  owner  retains  his 
character  of  master  of  the  house,  the  individual  so  oc- 
cupying a  part  of  it,  occupies  it  as  a  lodger  only,  and 
not  as  a  tenant  withiii  the  meaning  of  the  27th  section. 
The  fact  of  the  party  having  or  not  having  a  key  of  the 
outer  door  is  not  decisive  of  the  question.  If  he  has  a 
key,  I  cannot  conceive  that  the  circumstance  of  other 
persons  enjoying  tlie  same  privilege,  can  make  any  dif- 
ference,—  he  having  only  a  right  of  way,  which  would 
be  in  no  degree  affected  by  his  having  it  in  common 
with  others.  But  the  question  depends  upon  whether 
or  not  the  owner  of  the  house  resides  upon  the  premises, 
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relaining  his  quality  of  masteri  and  reserving  to  himself        1847. 
the  general  control  and  dominion  over  the  whole.     If  ■ 

he  does,  the  inmate  is  a  mere  lodger.     It  does  not,        '^^'"^ 
however,  follow  that  the  owner  of  the  house  retains  his      t 
character  of  master,  merely  because  he  is  landlord.    He         Reap, 
may,  indeed,  expressly  reserve  to  himself  the  general 
superintendence  and  control^  though  he  do  not  reside 
on  the  premises;  but  it  will  not  be  inferred  merely  from 
the  fact  of  his  being  the  landlord.    Where,  as  here,  the 
landlord  only  occupies  a  part  of  the  premises,  but  not 
in  the  character  of  master  of  the  house  generally,  and 
resides  elsewhere,  the  question  does  not,  I  think,  arise. 
In  that  case,  a  person   who  hires  apartments  in  the 
house,  at  a  rent,  having  constant  and  uninterrupted  ac- 
cess to  them  at  all  times,  no  one  having  any  control 
over  him  in  that  respect,  is  to  be  considered  the  tenant 
vithin  the  statute,  and  as  such  entitled  to  vote. 

V.  Williams,  J.  I  concur  with  the  rest  of  the  court 
in  thinking  that  the  decision  of  the  revising  barrister 
in  this  case  ought  to  be  reversed ;  though  I  must  con- 
fess my  mind  is  not  free  from  doubt  on  the  subject. 
The  27th  section  of  the  2  W.  4.  c.  45.  confers  the  right 
of  voting  upon  every  person  who  shall  occupy,  as  owner 
or  tenant,  *^  any  house,  warehouse,  counting-house,  shop, 
or oiher  buildings*  of  the  clear  yearly  value  of  not  less 
than  10/.  I  consider  that  the  claimant,  in  order  to  make 
out  his  right  to  be  inserted  in  the  list  of  voters,  must  be 
in  a  situation  to  maintain  trespass  in  respect  of  some 
sach  tenement  as  is  mentioned  in  the  act.  I  feel  no 
doubt  here  that  the  claimant  occupied  as  tenant  within 
the  meaning  of  the  act :  the  only  doubt  I  have  en- 
tertained is,  whether  he  occupied  as  tenant  of  any  of 
the  tenements  included  in  the  27th  section.  Notwith- 
standing the  case  of  Wright^  app«j  The  Town  Clerk  of 
Stociportf  resp.,  I  am  not  satisfied  that  he  is  the  occu- 

o  4 
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1847.        pier  of  a  "building**  within   that  section.     I   doubt 

'  whether  the  general  expression  is  satisfied  by  a  j^a;/ 

Toms,         ^/-^  buildina.     The  doubt  I  entertain,  however,  is  not 
App.  . 

LuoKETT      sufficiently  strong  to  induce  me  to  differ  from  the  rest  of 

Resp.         the  court. 

Decision  reversed,  [a) 

(a)  See  the  next  case. 


City  of  London. 

Henry  Bourne  Downing,   Appellant,  William 
Endell  Luckett,  Respondent,  (a) 


JVoo.  15. 


A.  occupied,  JJ/ILLIAM  ENDELL  LUCKETT  duly  objected 
as  a  counting-  ^^  ^^^  name  of  Henry  Bounie  Downing  being  re- 
in a  hou«e  tained  in  the  list  of  persons  in  the  parish  of  AllhalloKS 
the  landlord  Staining^  entided  to  vote  in   the  election  of  members 

haTa^count-  ^^^  ^^®  ^'^^  ^^  London,  in  respect  of  the  occupation  of 

ing'house  a  counting-house  at  No.  11,  Mark  Lane,  in  the  said 

there,  but  did  parish.     The  facts  of  the  case  were  as  follow :  — 
there.    There       Hemy  Bottme  Downing  occupied  a  counting-house 

was  an  outer  at  No.  1 1,  Mark  Lane,  and  had  done  so  for  three  years, 

door,  w  *c  ^^  ^  j.^j^^  of  20/.  a-year.  Six  other  parties,  besides  his 
was  locked  at  -^  *  '  ^ 

night.    A.       landlord,  respectively  occupied  counting-houses  in  the 

had  DO  key  of  same  house.  There  was  but  one  outer  entrance  into 
this  door,  nor 

was  there  any 

key-hole  on  the  outside.  A  person  employed  and  paid  by  the  landlord  lived  in 
the  house,  for  the  purpose  of  protecting  the  premises,  and  letting  in  the  several 
tenants  when  the  outer  door  was  closed  : — Held,  that  A,  was  tenant  of  a  count- 
ing-house, within  the  2  W,  4.  c.  45.  «.  27. 

(a)  This   case  was   argued      was   pronounced    in   the   pre- 
1   before  the  decision  of  the  court     ceding  case. 
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the  house.     At  the  outer  entrance  there  was  a  small 
swing  iron  gate,  wliich  was  kept  sometimes  open  and 
sometimes  shut  during  the  day  time ;  but  it  was  never 
locked.     There  was  also  a  large  wooden  gate,  and  like- 
wise a  door,  at  the  outer  entrance,  both  of  which  were 
kept  open  during  the  day  time;  but   they  were  shut 
and  locked  inside  every  night,  by  one  Enever,  one  of 
the  landlord's  clerks,  who  resided  in  the  upper  part  of 
the  house,  with  his   family,  and  who  kept   the  keys. 
Etiever  also  unlocked  and  opened  the  outer  door  and 
the  large  gate  every  morning.     The  landlord  required 
him  to  reside  there  for  the  protection  of  the  premises, 
and  the  accommodation  of  those  who  occupied  counting- 
houses  there ;  and,  in  the  event  of  his  leaving,  the  land- 
lord must  have  bad  another  person  to  reside  there  in 
his  place.     Neither  the  large  gate  nor  the  outer  door 
bad  a  key-hole  outside,  and  therefore  they  could  only 
be  locked  and  unlocked  inside.     E7iever  paid  no  rent  in 
money  for  his  apartments ;  but  he  considered  that  he 
paid  it  in  his   services.     After  entering  at   the  outer 
entrance,  which  was  common  to  the  landlord  and  to  all 
his  tenants,   and   proceeding   along   a   short  passage, 
ascending  some   steps,  and    turning  for  a  short   way 
to  the    right,  the   appellant   passed   the   door    of  the 
landlord's  counting-house,  and  then  through    folding- 
doors  into  a  passage  that  led  to  the  door  of  his  own 
counting-house.     There  was  a  water-closet  near  to  the 
landlord's  counting-house  door,  common  to  all  the  in- 
mates; and  the  party  objected  to,  if  he  desired  lo  use 
it,  must  return  to  it  through   the  folding-doors.     He 
paid  Enever  a  small  yearly  sum  in  consideration  of  his 
servant's  sweeping  the  passage  between   his  own  and 
the  landlord's  counting-houses.     He  had  no  key  of  the 
outer  gate  or  door ;  and,  if  he  wished  to  gain  admit- 
tance after  the  large  gate  and  door  at  the  outer  entrance 
were  shut  at  night,  or  before  they  were  opened  in  the 
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morning,  he  could  only  do  so  by  ringing  a  bell,  and 
getting  it  answered  by  Enever^  the  landlord's  clerk. 

Downing^  the  party  objected  to,  read  a  letter,  ad- 
dressed to  himself  by  £w^p;',  of  which  the  following  is  a 
copy :  — 

"11,  Mark  Laney  15  October,  184.?. 
"Sir, — In  reply  to  your  question  —  *  whether  the 
outside  gates  are  locked  at  night  or  not,  by  myself  or 
servant,*  —  I  beg  to  state  they  are  ;  but,  of  course,  you  or 
your  servants  would  be  admitted  at  any  hour  of  the  night, 
you  having  a  right.'* 

It  was  contended,  on  behalf  of  the  objector,  that, 
there  being  but  one  outer  entrance  into  No,  11,  the 
landlord  using  that  entrance,  and  occupying  a  counting- 
house  there,  the  landlord's  servant  keeping  the  keys  of 
the  outer  entrance,  and  the  appellant  having  no  key 
thereof,  nor  independent  power  of  access,  —  the  appel- 
lant was  not  entitled,  under  the  2  W,  4.  c.  45.  5.  27*,  to 
be  registered  as  a  voter  for  the  city,  in  respect  of  his 
said  occupation* 

On  the  other  hand,  it  was  urged,  on  behalf  of  the 
appellant,  that  the  reform  act  did  not  contemplate,  that, 
under  the  circumstances  stated,  the  party  objected  to 
should  not  be  enfranchised ;  and  that  he  was  entitled 
to  be  registered. 

The  revising  barrister  held  the  objection  to  be  valid, 
and  expunged  the  name  of  the  party  objected  to  from 
the  list  of  voters.  If  the  court  shall  be  of  opinion 
that  this  decision  was  erroneous,  the  name  of  the  ap- 
pellant is  to  be  re-inserted  in  the  list, 

Cromptoriy  for  the  appellant.  The  appellant  in  this 
case  is  within  the  precise  words  of  the  2  W.  4.  c.  45. 
5, 27.  He  occupies  a  "  counting-house  "  as  tenant.  It 
would  be  singular  to  hold,  that,  although  he  has  exclusive 
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occupation  of  liis  counting-house,  yet,  because  he  has, 
by  arrangement  with  liis  landlord,  a  convenient  mode  of 
enjoying  the  premises,  in  common  with  other  occupiers, 
his  interest  is  therefore  less  than  that  of  a  tenant.  Enever 
is  there,  not  occupying  a  part  of  the  house  as  a  member 
of  the  landlord's  family,  but  rather  as  the  servant  of  the 
seven  tenants.  It  may  be  that  Enever  is  a  tenant,  paying 
rent  in  the  shape  of  services ;  and  then  Kearneifs  case  (a) 
will  be  in  point.  If  a  burglary  were  committed  in  the 
counting-house  in  question,  how  would  it  be  described  ? 
Clearly  not  as  Enever'^^  or  as  the  landlord's. 
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Groce^  for  the  respondent.  The  distinction  between 
this  case  and  that  of  Toms^  app«,  Zjucketij  resp.  (&),  is, 
that,  here,  the  landlord  himself  occupies  a  part  of  the 
house,  and,  by  his  servant  Enever^  retains  such  a  degree 
of  superintendence  and  control  over  the  whole,  as  to 
prevent  any  one  of  the  tenants  from  acquiring  that  ex- 
clusive possession  which  is  essential  to  give  them  a  right 
to  vote. 

CromptoTij  in  reply.  All  the  possession  the  landlord 
retains  here,  is,  that  of  his  own  counting-house,  in  the 
same  manner  as  the  several  tenants  have  the  possession 
of  theirs.  No  one  has  control  over  the  whole  house. 
Could  the  landlord,  to  the  exclusion  of  Downing,  bring 
trespass  simply  for  a  breaking  and  entering  of  the  count- 
ing-house of  Dononing  ? 

Wilde,  C.  J.  In  this  case  it  is  clear  that  the  land- 
lord retained  nothing  of  his  interest  with  respect  to  the 
counting-house  in  question.  The  appellant  is  the  oc- 
cupier of  a  counting-house  as  tenant,  within  the  words 
of  the  2  fP^  4.  r.  45.  5.  27*     The  question  is,  whether 


(a)  Cited  li|/Vd,  p,  27. 


(6)  /i0*a,  p.  23. 
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184-7.       tlie  circumstance  of  the  landlord  having  a  person  livjng 
on  tlie  premises,  "  for  the  protection  of  the  premises, 

Downing,     j^^^j  ^|jg  accommodation  of  those  who  occupied  count- 

App.         ,  ,  .    . 

Lu  ing-houses  there,"  in  any  degree  operates  to  limit  the  in- 

Resp.  terest  granted  to  the  tenant.  I  am  unable  to  distinguish 
the  case  from  that  of  chambers  in  the  Albaiiy^  or  shops 
in  Biirliugion  Arcade j  where  there  is  a  common  en- 
trance, and  a  porter  in  attendance  to  open  the  gate,  and 
for  the  general  protection  and  accommodation  of  the 
several  occupiers.  There  is  nothing  to  indicate  any  inten- 
tion on  the  part  of  the  landlord  to  retain  to  himself  any 
dominion  over  the  premises,  in  derogation,  or  in  restric- 
tion, of  the  rights  of  the  tenant.  It  appears  to  me  to  be 
quite  clear  that  the  appellant  occupied  as  tenant  without 
limitation  and  without  restraint,  and,  therefore,  that  he 
is  entitled  to  have  his  name  inserted  in  the  register. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  There  is 
ncthin«r  in  the  case  to  warrant  the  inference  that  Encver 
rasided  in  the  house  as  a  part  of  the  family  of  the  land- 
lord. And  that  was  the  only  point  susceptible  of  argu- 
ment. 

Maule,  J.  I  also  think  the  appellant  in  this  cnse 
was  the  occupier  of  a  counting-house  as  tenant  within 
the  meaning  of  the  act.  There  is  an  entire  absence 
of  evidence  to  shew  that  the  landlord  retained  such  a 
control  over  the  subject-matter  of  the  demise,  as  to  re- 
duce Downing's  occupation  to  something  less  than  an 
occupation  "  as  tenant*'  Enever  resides  upon  the  pre- 
mises, not  for  the  purpose  of  controlling  the  tenants, 
but  for  their  convenience  and  accommodation.  It  ap- 
pears, that,  for  the  better  security  of  the  premises,  the 
outer  door  has  no  key-hole  outside.  A  key,  therefore, 
would  not  enable  the  tenants  to  let  themselves  in.  But 
Encver  and  his  family  are  there  for  the  purpose  of  giving 
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them  access  to  their  several  counting-houses  at  their  free         1847, 
will  and  pleasure.  _ 

;  Downing, 
App. 

LuOKKTT, 

Judgment  reversed.  ^^' 


V.  Williams,  J.,  concurred. 
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County  of  Monmouth. 

James  Birch,  Appellant,  Edmund  BtTLER 
Edwards,  Respondent. 

James  birch  objected  to  the  name  of  Francis 
Brittcin^  of  Gamdiffaith^  being  retained  on  the  list 
of  voters  for  the  parish  of  Trevethin. 

To  prove  a  service  of  notice  of  objection  on  Francis 
Bniiain,  an  alleged  duplicate  notice,  bearing  the  post- 
mark "  Poniypool^  Aug.  24,  1847,"  was  produced  ;  but, 
on  inspection,  it  appeared,  that,  though  pd^ted  in  due 
time,  and  correctly  drawn,  according  to  the  form  in  the 
5iL6  Fid.  c.  18.  schedule  (A.)  No.  5.,  it  was  not  "  duly 
directed"  to  the  said  Francis  Brittaiuj  unless,  as  was 
contended,  the  words  on  the  face  and  at  the  top  of  the 
notice,  "  To  Mr.  Francis  Brittain^  Garndiffailh^'*  could 
be  considered  a  direction. 

It  was  proved,  that,  on  the  back  of  the  notice  which 
was  delivered  to  and  retained  by  the  postmaster  at 
Pontypool^  to  be  forwarded  by  post  to  Francis  Britlain^ 
the  words  "  To  Mr.  Francis  Brittainy  Garndiffaith  "  were 
written,  so  as  to  form,  when  the  paper  was  folded  into 
the  shape  of  a  letter,  an  external  direction  to  him. 

It  was  contended,  on  the  part  of  Brittain^  that  the 
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service  of  notice  of  objection  upon  him  was  not  duly 
proved,  inasmuch  as  the  two  papers  were  not  duplicates. 

The  revising  barrister,  being  of  that  opinion,  retained 
the  name  of  Brittain  upon  the  list  of  voters.  But,  in 
order  to  give  the  objector  an  opportunity  of  availing 
himself  of  his  notice  of  objection,  in  case  the  court  of 
Common  Pleas  should  be  of  a  contrary  opinion,  Brittain 
was  called  upon  to  prove  his  qualification,  and  failed  to 
do  so. 

If  the  court  shall  think  the  service  of  the  notice  of 
objection  duly  proved,  notwithstanding  the  absence  of 
external  direction  on  the  alleged  duplicate  thereof,  the 
register  is  to  be  altered,  by  expunging  from  the  list 
the  names  of  Francis  Brittain  and  of  forty-nine  other 
persons  objected  to  by  notices  in  the  like  form  and  simi- 
larly served,  and  whose  appeals  are  consolidated  with 
the  principal  case ;  otherwise,  the  register  is  to  remain 
unaltered. 


Keating^  for  the  appellant.  The  100th  section  of  the 
6  &  7  Vict.  c.  18.  enacts  *^  that  it  shall  be  sufficient  in 
every  case  of  notice  to  any  person  objected  to  in  any  list 
of  county,  city,  or  borough  voters,  and  in  the  livery  list 
of  the  city  of  London^  and  also,  in  the  case  of  county 
voters,  to  the  occupying  tenant  whose  name  and  place 
of  abode  appears  in  such  respective  list  as  aforesaid,  if 
the  notice  so  required  to  be  given  as  aforesaid  shall,  on 
Or  before  the  25th  of  Augustf  be  sent  by  the  post,  free 
of  postage,  or  the  sum  chargeable  as  postage  for  the 
same  being  first  paid,  directed  to  the  person  to  whom 
the  same  shall  be  sent,  at  his  place  of  abode  as  described 
in  the  said  list  of  voters;  and,  whenever  any  person 
shall  be  desirous  of  sending  any  such  notice  of  objection 
by  the  post,  he  shall  deliver  the  same,  duly  directed,  open 
and  in  duplicate,  to  the  postmaster  of  any  post-office, 
where  money  orders  are  received  or  paid,  within  such 
hours  as  shall  have  been  previously  given  notice  of  at  such 
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post-office,  and  under  such  regulations  with  respect  to        1847. 
the  registration  of  such  letters,  and  the  fee  to  be  paid  for        ■ 
such  reiristration  (which  fee  shall  in  no  case  exceed  ^d.       Bibob, 
oTer  and  above  the  ordinary  rate  of  postage),  as  shall     £]>^j^»||« 
from  time  to  time  be  made  by  the  postmaster-general  in        Rnp. 
that  behalf;  and^  in  all  cases  in  which  such  fee  shall 
hare  been  duly  paid,  the  postmaster  shall  compare  the 
said  notice  and  the  duplicate,  and,  on  being  satisfied 
that  tbey  are  alike  in  their  address  and  in  their  contents, 
shall  forward  one  of  them  to  its  address,  by  the  post, 
aod  shall  return  the  other  to  the  party  bringing  the 
same,  duly  stamped  with  the  stamp  of  the  said  post- 
office;  and  the  production,  by  the   party  who  posted 
such  notice,  of  such  stamped  duplicate,  shall  be  evidence 
of  the  notice  having  been  given  to  the  person,  at  the 
place  mentioned  in  such  duplicate,  on  the  day  on  which 
such  notice  would,  in  the  ordinary  course  of  post,  have 
been  delivered  at  such  place."     By  this  section,  the 
Dotice  is  required  to  be  addressed  to  the  party  for  whom 
it  is  intended.     It  is  quite  immaterial  upon  what  part  of 
the  paper  the  address  is  placed :  its  repetition  by  way 
of  indorsement  is  not  required.     There  is  nothing  to 
prevent  the  notice  from  being  written  on  a  card  ;  and  in 
that  case  it  could  hardly  be  contended  that  the  direction 
need  be  repeated.     All  that  is  required  is,  an  address 
such  as  will  enable  the  postmaster  to  transmit  the  notice 
by  the  post  to  the  party  for  whom  it  is  intended.    The 
copy  produced  does  in  fact  literally  comply  with  the 
ibrm  in  Sched.  (A.)  No.  5.    The  two  papers  are  required 
to  be  duplicates  only  in  all  essential  particulars;  and 
these  are  so.     Besides,  here  the  revising  barrister  has 
found  enough  to  make  this  a  good  service  of  notice, 
inrespectively  of  the  stamp. 

ByUs^  Serjt.,  for  the  respondent.  The  stamped  copy 
produced  clearly  is  not  a  ^^  duplicate,"  within  the  mean- 
ing of  the  act.     The  notice  is  to  be  duly  directed ;  and, 
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berore  the  postmaster  affixes  the  office  stamp,  he  is  to  be 
satisfied  that  the  two  papers  are  ahke  '^  in  their  address 
and  in  their  contents.*'     "Address"  clearly  imports  an 
external  direction,  when  applied  to  a  thing  to  be  trans- 
mitted by  post :  it  is  to  be  directed  in  the  manner  in 
which  post  letters  usually  are  directed.     The  document 
that  is  to  be  evidence  of  the  notice  having  been  given,  is 
to  be  a  duplicate^  that  is,  afac  simile  of  the  paper  that  is 
transmitted  to  its  destination.     In  Tons^  app.,  Cuming^ 
resp.  (a),  the  notice  sent  by  post  to  the  party  objected 
to  was  signed  by  the  objector  himself,  and  the  copy  by 
an  agent  in  his  name ;  and  it  was  held  that  the  notice 
was  not  proved  by  the  production  of  the  latter.     ZiVi- 
dalj  C.  J.,  there  says  :    "  The  postmaster  is  to  *  compare 
the  said  notice  and  the  duplicate,  and,  on  being  satisfied 
that  they  are  alike  in  their  address  and  in  their  contents, 
shall  forward  one  of  them  to  its  address  by  the  post, 
and  shall  return  the  other  to  the  party  bringing  the 
same,  duly  stamped  with  the  stamp  of  the  said  post-ofHce.' 
It  is  open,  therefore,  to  the  postmaster  to  send  which 
notice  he  pleases.     The  very  meaning  of  the  term  dupli* 
cate,  is,  that  one  document  resembles  the  other  in  all  es- 
sentials.    The  instance  put  by  my  brother  Maule,  in  the 
course  of  the  argument,  of  bills  drawn  in  duplicate  (i), 
is  an  apt  illustration.     In  this  case,  I  think  the  objector 
did  not  deliver  the  notice  in  duplicate  to  the  postmaster: 
one  of  the  documents  which  he  delivered  was  a  notice ; 
but  the  other  was  no  notice  at  all."     And  Maule,  J., 
says:    "  The  true  definition  of  the  term  'duplicate,'  is, 
a  document  which  is  the  same  in  all  respects  as  some 
other  instrument,  from  which  it  is  undistinguishable  in 
its  essence  and  in  its  operation."     It  is  clear,  therefore, 
that,  in  order  to  comply  with  the  statute,  both  must  be 
originals.     {Wilde,  C.  J.     The  postmaster  is  to  compare 


(o)  "l  M.S^G.  94.,  8  Scott, 
N.  R.  910.,  1   Lutw.  R.  C. 

soo. 


(6)  Fide  7  M.  ^  G  9l>  (d). 
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the  two  documents,  and  see  that  they  are  alike  in  their        1847. 
address  and  in  their  contents.     Here,  one  paper  has        — — 
tddress  and  contents,  the  other,  contents  only.     I  think       ^^h, 
H  is  no  compliance  with   the  act]    It  is  insisted,  on     » 
behalf  of  the  appellant,  that  there  was  still  evidence        Besp. 
from  which  the  dne  service  of  notice  might  be  inferred. 
The  revising  barrister  has  not,  however,  so  inferred. 
[WUde^  C  J.     That  is  not  reserved  for  us.] 

Keating^  in  reply.  All  that  the  case  cited  amounts  to, 
is,  that  a  duplicate  must  be  something  which  resembles 
the  original  in  all  essential  particulars.  This  instru- 
ment does  so.  iMauUj  J.  In  that  case,  the  one 
wts  a  binding  instrument,  the  other  was  not.  It  was 
enough,  therefore,  for  the  court  to  say,  that,  inasmuch 
as  the  two  instruments  differed  in  an  essential  particular, 
they  were  not  duplicates.]  To  require  an  external  ad- 
dress, is  importing  into  the  clause  words  that  are  not 
found  there.  IWilde^  C.  J.  The  postmaster  can  only 
act  upon  the  information  given  to  him  by  the  external 
address.] 

Wilde,  C.  J.  It  appears  to  me  that  the  document 
produced  before  the  revising  barrister,  as  evidence  of  the 
doe  service  of  the  notice  of  objection  in  this  case,  can- 
not be  considered  a  duplicate  of  that  which  was  lefl^ 
with  the  postmaster  to  be  forwarded  by  the  post.  To 
hdd  it  suflScient,  might  lead  to  very  inconvenient  con- 
sequences. One  important  point  to  be  ascertained  in 
such  a  case,  is,  what  was  the  direction  given  to  the  post- 
master with  respect  to  the  transmission  of  the  notice. 
The  matter  that  appears  upon  the  face  of  tlie  paper  is 
not  intended  for  any  such  object.  When  I  find  the 
legislature  providing  that  the  two  papers  shall  be  alike 
io  their  address  and  in  their  corUentSi  I  cannot  conceive, 
that,  because  it  is  possible  so  to  fold  the  paper  as  to 

VOL.V.— C.B.  £ 
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1847.        make  the  direction  opoo  the  face  of  it  answer  the  por* 

-- ^— '        pose  of  an  ezlemal  address,  the  objection  is  obviated. 

A^       I  see  much  inconTenience  that  might  result  from  a  de- 

«  partore  from  so  plain  and  simple  a  direction ;  but  none 

can  arise  from  a  strict  and  literal  adherence  to  the  words 

of  the  act.     I  think  the  decision  of  the  revising  barrister 

was  right,  and  most  be  aflbmed,  with  costs. 

CoLTMAK,  J.  I  am  of  the  same  opinion.  When  the 
statute  speaks  of  a  document  to  be  transmitted  by  the 
post,  <*  duly  directed "  to  the  person  to  whom  it  is  to 
be  sent,  it  can  only  contemplate  a  direction  in  the 
ordinary  way,  written  on  the  outside.  And  it  appears 
that  the  copy  retained  by  the  postmaster  had  such  ex- 
ternal address.  The  absence  of  such  external  address 
on  the  copy  returned  by  the  postmaster  to  the  person 
producing  it,  was  a  variance,  and  not  an  immaterial 
one. 

Maule,  J.  I  also  think  there  has  in  this  case  been 
a  failure  on  the  part  of  the  objector  to  comply  with  the 
statute  in  a  particular  essential  to  the  making  the  deli- 
very of  the  notice  to  the  postmaster  a  delivery  to  the 
person  objected  to.  The  notice  left  with  the  postmaster 
was  a  notice  having,  in  addition  to  the  address  on  the 
kface  of  it,  a  direction  outside,  to  inform  the  postmaster 
where  and  to  whom  it  was  to  be  transmitted.  This  ex- 
ternal address  is  a  most  essential  part  of  the  notice.  It 
was  material  to  shew  what  the  postmaster  was  required 
to  do.  The  paper  produced  as  evidence  of  the  notice, 
omits  to  state  what  direction  was  given  at  the  post-office. 
It  therefore  seems  to  me  to  be  defective  in  an  essential 
particular. 

V.  Williams,  J.     I  also  am  of  opinion  that  the  deci- 
sion of  the  rerising  barrister  was  correct,  tlie  two  clocur 
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ments  not  being  duplicates  within  the  meaning  of  the        1847* 
statute     It  is  true  that  the  copy  produced  had  a  direc-       ""— 
tion  on  the  face  of  it,  like  the  form  given  in  schedule  (A.)         ^um,^ 
Na  5.    But  it  is  to  be  observed  that  that  is  the  form  of     Edwabm, 
a  notice  that  is  to  be  served  personally  upon  the  party        Besp* 
objected  to,  or  left  at  his  place  of  abode.     If  the  notice 
is  to  be  sent  by  the  post,  it  cannot  be  said  to  be  duly 
directed  for  that  purpose,  unless  it  also  bears  an  external 
address. 

Decision  affirmed,  with  costSt 


Bopough  of  Bewdley. 

Chables  Watson,  Appellant,  William  Cotton, 

Respondent. 

Nov.  18. 
QHARLES  WATSON  objected  to  the  name  of  Wil-  Where  the 

Ham  Cation  being  retained  on  the  list  of  persons  f^i^  h«r- 
eotitled  to  vote  in  the  election  of  a  member  to  serve  in  certain  erec- 
parliament  for  the  borough  of  Bewdley,  in  respect  of  a  tion  to  be  a 
wharf  and  building  in  Bridge  Street^  in  the  hamlet  of  ^i^j^ju  ^^ 
Lmer  Mitton^  within  the  said  borough.  2  W.  4.  c.  45. 

William  Cotton  occupied  a  wharf  and  shed  in  Bridge  '-.^T.,  and 
met.    The  shed  stood  against  a  wooden  paling,  the  gcnption  of  it 
boundary  of  the  wharf)  but  was  not  fastened  to  it.     Six  that  does  not 
posts  put  into  the  ground  supported  a  tarpaulin  or  tar-  \      thtlit 
doth,  which  formed  the  roof.     One  of  the  sides  of  the  cannot  be  a 
shed  was  boarded  up  with  boards  fastened  to  the  posts  ^^'^ing 
by  nails.   ,The  shed  was  used  for  purposes  connected  act,  the  court 
with  the  occupation  of  the  wharf.     Cotton  put  into  it  will  not  inter* 
his  barrows,  shovels,  and  coal-baskets ;  and  one  McnkSf  ^^^jf  ^' 
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who  rented  a  part  of  the  wharf  from  Coitotif  for  the 
purpose  of  making  hoops,  was  allowed  to  put  hoops 
and  poles  into  the  shed  during  six  months,  paying 
wharfage  for  the  use  of  it. 

The  revising  barrister  decided  that  this  was  a  *'  build- 
ing  '*  within  the  meaning  of  the  statute  2  8c  S  fF.  4.  c,  45. 
5. 27.,  and  therefore  retained  the  name  of  William  Cotton 
on  the  list  of  voters  for  the  said  borough.  If  the  court 
shall  be  of  opinion  that  this  was  not  a  building  within 
the  meaning  of  that  section,  then  the  name  of  William 
Cotton  is  to  be  expunged  from  the  list.  But,  if  the 
court  shall  be  of  opinion  that  this  was  a  building 
within  the  meaning  of  the  section,  then  the  name  of 
William  Cotton  is  to  be  retained  on  the  list. 


Grai/j  for  the  appellant.  The  27th  section  of  the 
2  ^  4.  c.  45.  confers  the  right  of  voting  upon  one  who 
occupies  as  owner  or  tenant,  <^any  house,  warehouse, 
counting-house,  shop,  or  other  building,"  being,  either 
separately,  or  jointly  with  any  land  within  the  borough 
occupied  therewith  by  him  as  owner,  or  occupied  there- 
with by  him  as  tenant  under  the  same  landlord,  of  the 
clear  yearly  value  of  not  less  than  10/.  The  occupation 
of  land  alone  gives  no  qualification.  And  the  ^^  build- 
ing," to  be  available  for  that  purpose,  must  be  some- 
thing substantial,  something  ejusdem  generis  with  those 
specifically  mentioned,  and  not  a  mere  temporary  erec- 
tion for  the  more  convenient  use  of  the  land,  that  would 
be  removable  by  the  tenant.  [Mau/^,  J.  The  revising 
barrister  has  found  that  this  is  a  *<  building,"  within  the 
meaning  of  the  act ;  and  he  gives  us  a  description  em- 
bracing some  of  tlie  incidents  of  a  building.  He  de- 
scribes two  sides  of  the  structure :  the  rest  may  be  of 
solid  masonry.  He  does  not  profess  to  give  a  full 
description  of  it]     In  WhUmore^  app.^  The  Tawn^Clerk 
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(^  fVenloct,  resp.  (a),  Mavk^  J.,  says  that  ^  the  word 
<  building '  in  the  27th  section  of  the  2  W.  ^.  c.  46.f  is 
not  to  be  understood  in  its  largest  possible  sense,  but  is 
to  have  some  restriction  from  the  accompanying  words." 
[Maulef  J»    The  question  here  is,  whether  the  circum- 
stances stated  in  the  case  make  it  impossible  that  this 
can  be  a  building  within  the  meaning  of  the  statute.] 
The  revbing  barrister  evidendy  meant  to  describe  ac- 
curately and  completely  of  what  this  building  consisted. 
If  he  has  miscarried   in  this  respect,  the  court  has 
power,  under  the  65th  section  of  the  6  &  7  Vict.  c.  18., 
to  remit  the  case  to  him,  in  order  that  it  may  be  more 
fully  stated.    [Wilde,  C.  J.   Until  the  contrary  is  shewn, 
we  must  assume  that  the  revising  barrister  has  done 
right.     He  has  stated  all  that  he  has  judged  it  material 
for  the  court  to  be  informed  of.     I  apprehend  the  facts 
he  has  stated,  do  not  warrant  the  conclusion  that  this 
could  not  be  a  building.]    De  non  apparentibus  et  non 
exisierUtbus  eadem  est  ratio*     That  which  does  not  ap- 
pear, will  not  be  presumed  to  exist.     If  any  thing  is  to 
be  assumed,  it  is,  that  the  revising  barrister  has  de- 
scribed the  entire  component  parts  of  the  structure. 
He  calls  it  a  shed :  it  must,  therefore,  have  at  least  one 
side  open.     {Wilde,  C.  J.     It  b  possible  to  conceive 
sheds  of  a  very  substantial  and  valuable  character.    For 
instance,  the  sheds  in  the  docks,  which  for  the  most 
part  consist  of  columns  of  iron  or  stone,  supporting 
slated  roofs.] 


1847. 


ByUsj  Serjt,  for  the  respondent,  was  not  heard. 


Wjlde,  C.  J.  The  revising  barrister  has  found  the 
erection  in  question  to  be  a  ^*  building*'  within  the 
meaning  of  the  act;  and  his  decision  must  stand,  unless 

(a)  7  8caU^  N,  R.  489.,  I  f^om,  WhUmore,  app.,  BetffMi, 
L^.JUg.  Ca$.  10. ;  ^.  C.  {per     reap.),  5  itf  •  4  O.  9 
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the  court  is  satisfied  that  the  thing  described  cannot  be 
a  building.  It  is  difficult  accurately  to  define  what  i^ 
a  building.  The  statute  uses  the  word  ^^  warehouse.* 
I  do  not  apprehend  that  this  could  not  be  called  a  ware* 
house,  merely  because  it  might  be  open  on  all  sides. 
The  shed,  as  it  is  called,  appears  to  be  closed  on  two 
sides;  and  to  have  a  roof;  and  it  is  used  by  the  re- 
spondent for  purposes  connected  with  the  occupation  of 
the  wharf.  It  is  also  stated  to  be  used  by  one  Marki 
as  a  place  of  deposit  for  goods.  When,  therefore,  it  is 
said,  that,  to  constitute  a  building  within  the  act,  the 
thing  must  be  ejusdem  generis  with  those  particularly 
enumerated,  I  think  that  this  does  sufficiently  appear  to 
be  a  ^^  warehouse.**  At  all  events,  there  is  nothing  in 
the  case  that  is  inconsistent  with  its  being  so  held.  The 
revising  barrister  having  found  it  to  be  a  *^  building"* 
within  the  act,  I  must  assume  that  it  has  all  the  re- 
quisites to  constitute  a  building,  except  the  incidents 
he  sets  out.  And  I  see  nothing  in  the  facts  he  has 
stated  to  guide  the  court  in  the  exercise  of  its  opi- 
nion, that  can  prevent  this  being  a  building  analogous 
to  a  warehouse.  I  therefore  think  his  decision  must 
be  affirmed. 


CoLTMAN  J.  I  am  of  the  same  opinion.  It  seems 
to  me  to  be  much  more  a  question  of  fact  than  of  law, 
whether  or  not  an  erection  of  a  given  description  is  a 
''  building  *'  within  the  meaning  of  the  act.  Here,  the 
revising  barrister  has  found,  affirmatively,  that  this  is  a 
building;  and,  unless  we  can  perceive  from  the  descrip- 
tion he  has  given,  that  it  could  not  be  so,  we  ought  not 
to  interfere  with  his  decbion. 


Maule,  J.  It  is  not  denied  that  the  shed  in  ques- 
,tion  is  a  building ;  but  it  is  said  not  to  be  a  building 
within  the  restricted  sense  contemplated  by  the  27th 
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section  of  the  2  fV.  4.  c.  45.     It  appears  to  me  that  the 
revising  barrister  came  to  a  correct  conclusion  :  but,  at 
all  events,  there  is  nothing  on  the  face  of  this  case  to 
shew  bis  decision  to  be  errpnequs.     When  once  it  is 
established  that  the  thing  is  a  building,  the  only  ques- 
tion that  remains  is  to  be  decided  by  the  uses  and  pur- 
poses to  which  the  building  is  or  may  be  put.     If  it  is 
or  may  be  appli^  to  the -purposes  of  a  building  such  as 
b  mentioned  in  the  act,  it  clearly  may  be  said  to  be  a 
building  within  the  meaning  of  the  act.    Its  being  more 
or  less  substantial  cannot  affect  the  question.     Nobody 
would  for  a  moment  doubt  that  a  place  constructed  at 
great  expence,   and  of  great  solidity,  closed  on  Vrto 
sides,  and  used  for  the  stowage  of  goods,  would  be  a 
building  within  the  act.      Assume  this  to  be  a  buildings 
and  in  what  does  that  differ  from  this  ?     As,  therefore, 
we  cannot  clearly  see  that  the  revising  barrister  has 
decided  wrong  io  point  of  law,  his  decision  must  be 
sffirmedL 
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V.  Williams,  J.  I  am  of  the  same  opinion.  From 
the  circumstances  stated  in  the  case,  I  cannot  under* 
take  to  say  that  the  conclusion  of  fact  at  which  the 
reming  barrister  has  arrived,  is  wrong  in  point  of  law. 

Wilde,  J.  As  the  respondent  has  not  been  heard, 
the  decision  will,  of  course,  be  affirmed  with  costs. 

Decision  affirmed,  with  costs. 
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The  revising 
barrister  has 
no  power» 
under  the 
44th  section 
of  the  6  & 
7  Viet.  c.  18., 
to  consolidate 
appeals  that 
do  not  depend 
upon  the  same 
state  of  facts, 
and  upon  the 
same  decision 
in  point  of 
law. 

Where, 
therefore^  a 
consolidated 
case  was 
stated,  involv- 
ing the  right 
of  four  several 
persons  to  be 
registered  as 
voters,  and 
shewing  dif- 
ferent facts  as 
applicable  to 
each  —  the 
court  dis- 
missed the 
appeal,  for 
want  of  juris- 
diction* 


Borough  of  Lyme  Regis. 

John  Venn  Prior,  Appellant,  Henry  Franks 

Waring,  Respondent. 

TTENRY  FRANKS  WARING  duly  objected  to  the 
name  of  John  Venn  Pnofj  and  those  of  three 
other  persons  (whose  appeals  against  the  decision  of 
the  revising  barrister  are  consolidated  with  the  princi- 
pal case),  being  retained  upon  the  list  of  voters  for  the 
parish  of  Lyme  Regis^  in  the  borough  of  Lyme  Regis. 
The  names  of  the  parties  appeared  in  the  list  as  fol- 
lows :  — 


Christian  Name 

and  Surname  of 

each  Voter  at  full 

length. 

Place  of  Abode. 

Nature  of 
Qualification. 

street,  &c., 
where  Pro- 
perty iituate» 
ftc. 

Prior,  John  Venn. 
Teropler,  James. 

Templer,  Henry 

Augustus. 
Templer,     John 

Charles. 

Silver  Street,  Lyme. 
Silver  Street,  Lyme. 
Silver  Street,  Lyme. 
Silver  Street,  Lyme. 

House  and  Land. 
House  and  Land. 
House  and  Land. 
House  and  Land. 

Springfield 

House. 
Springfield 

House. 
Springfield 

House. 
Springfield 

House. 

The  appellants  ivere  duly  rated  for  the  property  de- 
scribed, and  the  rates  were  duly  paid  by  them;  and 
the  property  was  of  sufficient  vahie  to  entitle  them  all 
to  be  retained  on  the  list  of  voters,  as  joint  occupiers,  if 
the  qualification  was  complete  in  other  respects. 

Mr.  George  O'KeUy  Templer y  a  solicitor  at  Lyme^  had 
been  extensively  employed  by  Mr.  Attwood  in  the  pur- 
chase of  houses  and  other  property  in  Lyme,  —  the 
annual  value  of  the  whole  purchased  by  him  since  184<2 
amounting  to  about  1000/.      Mr.  Attwood  had  other 
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property  in  the  borough,  purchased  by  other  agents,  to 
an  equal  amount,  principally  bouse  property,  and  con- 
sisting of  houses  of  all  sorts  and  classes. 

Mr.  G.  OIL  Templer  purchased  for  Mr.  Aiiwood^  in 
1845,  the  property  in  question  {Springfield  House)  from 
one  Tartty  for  the  residue  of  a  term  of  twenty-one  years, 
of  which  seven  were  unexpired.  Mr.  Tartt  gave  up 
possession  to  Mr.  G.  OK.  Templer^  for  Mr.  Attwood^  on 
the  25th  of  July,  1845;  the  agreement  for  purchase 
having  been  made  about  three  weeks  before. 

John  Venn  Prior  was  the  brother-in-law  of  Mr.  G.  OK. 
Templer,  and  was  a  barrister  practising  in  Lincoln^ s  Inn^ 
having  a  residence  with  his  wife  and  family  at  Greenwich, 
and  bad  so  had  for  some  years. 

John  Templer  was  a  brother  of  Mr.  G.  OK.  Templer^ 
and  a  special  pleader,  practising  in  the  Temple,  and  had 
a  residence,  with  his  wife  and  family,  at  Greenwich,  and 
had  so  had  for  some  years. 

James  Templer  was  the  father  of  Mr.  G.  OK.  Templer^ 
and  was  a  solicitor  residing  at  Bridport,  within  seven 
miles  of  the  boundary  of  the  borough  of  Lyme. 

Henry  Augustus  Templer  was  another  brother  of 
Mr.  6.  OK  Templer,  and  was  a  solicitor  at  Bridport, 
and  resided  with  his  wife  there;  and  bis  house  also 
Was  within  seven  miles  of  the  boundary  of  the  borough 
(XLyme. 

Mr.  G.  OK.  Templer,  at  the  latter  end  of  July,  1845, 
treated  with  James  Templer  and  Henry  Augustus  Templer 
for  their  taking  Springfield  with  Prior  and  John  Templer, 
npon  the  terms  hereinafter  stated ;  and  James  Templer 
(the  father)  wrote,  in  the  last  week  of  July,  1845,  to 
propose  to  Prior  and  John  Templer  that  they  (the  four 
appellants)  should  take  the  house  furnished,  as  yearly 
tenants,  rent  free,  on  the  terms  of  paying  the  rates  and 
taxes,  —  the  tenancy  to  commence  from  the  30th  of 
%  1845. 
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Before  the  receipt  of  their  answer  to  this  proposal, 
find  in  the  certainty  that  it  would  be  accepted,  G.  0'K» 
Templer  prepared  the  following  agreement,  which  he 
sent  to  Londoti  to  be  signed  by  him,  and  which  Mr. 
Attwood  signed  on  the  dOtb  of  Jii/y,  1845.  And,  by 
the  same  post,  G.  OEL  Templer  sent  a  counterpart  (al- 
ready  signed  by  James  and  Henry  Augustus  Templer) 
to  Londofiy  to  be  signed  by  Prior  and  John  Impler  / 
and  it  crossed  on  the  road  their  letters  agreeing  to  the 
proposal.  They  signed  the  agreement  on  or  before  the 
31st  of  Juli/y  184<5.  The  agreement  was  as  follows :  — 
'*  Memorandum  of  agreement  made  and  entered  into 
this  SOth  day  of  Jidy^  184<5,  between  JohnJltwood,  of  &c., 
M.  P.,  of  the  one  part,  and  James  Templer  and  Hemy 
Augustus  Templer^  both  of  Bridport^  John  Venn  Prior^ 
of  &&,  and  John  Charles  Templer^  of  &c,  of  the  other 
part. 

''  First,  the  said  John  Attwood^  in  consideration  of  the 
agreement  hereinafter  contained  on  the  part  of  the  said 
J.  Templer^  H.  A.  Templer^  J.  F.  Prior^  and «/.  C.  Templer% 
agrees  to  set  and  let  unto  the  said  J.  Templer^  BL  A 
Templer  J  J.  V.  Prior ^  and  J.  C.  Tempter j  as  tenants  from 
year  to  year,  from  the  day  next  before  the  day  of  the  date 
hereof,  —  and  the  said  J.  Templer^  H.  A.  Tempter,  J,  V. 
Prior,  and  J.  C.  Tempter,  agree  to  take,  —  all  that  man- 
sion or  dwelling-house,  with  the  coach-house,  garden, 
field,  and  stables  thereunto  belonging,  situate  &c., 
called  Springfield  House,  late  the  residence  of  W^  M» 
Tartt,  Esq.,  together  with  the  furniture  and  fixtures  in 
and  about  the  said  dwelling-house,  and  thereunto  be- 
longing. And  the  said  J»  Templer,  H.  A.  Tempter, 
J.  V.  Prior,  and  J.  C  Templer  hereby  agree  to  pay  all 
rates  and  taxes,  and  to  keep  the  internal  part  of  the 
said  dwelling-house  in  the  same  state  of  repair  and  con- 
dition as  it  is  now  in,  damage  by  fire  only  excepted." 
In  anticipation  of  the  agreement  being  completed. 
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G.  CffL  Tempkr  engaged  a  woman, .  who  took  care  of 
the  house  on  ^behalf  of  the  appellants,  and  had  lived 
there  as  servant  ever  since.     On  the  SOch  oi.My^  1845, 
Henry  Tempter  went  to  the  house,  and  told  the  house- 
keeper that  he  came  to  take  possession :  and  he  took 
the  key.     On  the  Slst,  James  Templer^  the  father,  came 
to  the  house,  and  slept  there  on  that  night,  and  six  times 
in  the  summer  of  1846,  and  four  nights  in  1847.   Prior 
came  down  to  Springfield  House  with   his   wife  and 
family  in  September  and  October^  1845,  and  stayed  there 
a  fortnight.     He  had  not  been  there  since,  until  the 
9th  of  September^  1847,  when  he  went  to  JJftne  with  his 
wife  and  children  and  three  servants,  and  remained  for 
a  month.    John  C  Templer  accompanied  his  father, 
Jmes  Templer^  to  Lxpne  during  the  time  of  the  revision 
of  the  list  of  voters  in  Octcber^  1845  {James  Templer 
being  profisssionally  engaged  in  court,  attending  to  the 
reiision},  and  remained  a  week  at  the  house.  In  Atdgust^ 
1846,  he  {John  C.  Templer)  came  to  the  house  with  hb 
wife,  two  children,  and  one  servant,  and  accompanied 
bj  his  wife's  father  and  three  of  his  servants.     He  re- 
nuuned  for  eleven  weeks.     In  October^  1847,  John  C. 
Templer^  with  his  wife  and  family,  came  to  the  house 
(while  Prior  and  his  family  were  living  in  it,  as  above 
mentioned),  and  remained  there  from  Thursday  to  the 
following  Sunday,  as  the  guests  of  Prior,  as  far  as  his 
table  was  concerned.     Mr.  and  Mrs.  Henry  Templer 
slept  three  or  four  nights  at  the  house  between  the  Slst 
of  Jubf,  1845,  and  the  Slst  of  July,  1846 ;  one  night  in 
Atgusl,  1847 ;  and  again  when  he  came  to  attend  the 
court  in  October,  1847,  to  support  his  qualification. 

Whilst  Prior  and  John  C.  Templer  had  respectively 

been  at  Springfield,  they  had  left  their  houses  at  Green- 

^  in  the  care  of  sometimes  one- and  sometimes  two 

servants,  on  board  wages. 

Sereral  fKends  and  relations  of  the  Messrs.  Templer, 
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1847.  with  their  assent,  had  slept  for  a  few  days  at  a  tim^ 
^""^  on  one  occasion  for  two  weeks,  at  Springfidd^  during  the 
^'^^  year  1847;  and  others  had  slept  there,  with  the  as* 
WARHfG  ^'^^^  ^^  ^®  Messrs.  Tempter^  also  for  single  nights, 
Be^  when  they  had  come  from  the  neighbourhood  to  balls 
at  Ijpne. 

The  fomiture  in  the  house  belonged  to  Mr.  Attwood. 
The  value  of  the  furnished  house  and  premises  was 
150^  a  year.  The  value  of  the  house  unfurnished  was 
about  80/.  a  year.  Mr.  Attwood  paid  a  rent  of  65L  a 
year,  for  the  remainder  of  the  term,  on  a  repairing  lease. 

The  housekeeper  had,  since  the  date  of  the  agree- 
ment, been  paid  by  the  appellants,  and  had  acted  entirely 
under  their  orders.  An  occasional  gardener,  who  had 
previously  been  in  the  habit  of  working  by  the  day  on 
the  premises,  not  sleeping  there,  was  continued  till  May^ 
1847;  and  his  wages  had  been  paid  by  the  appellants: 
and,  from  that  time  till  the  present,  the  housekeeper's 
husband  was  employed  as  a  gardener  on  the  premises, 
by  G.  (fK.  Templer^  for  the  appellants,  and  his  wages 
had  been  settled  by  the  appellants. 

The  produce  of  the  garden  (except  what  had  been 
consumed  by  the  appellants  and  their  families  and 
friends  in  the  above  visits)  had  been  consumed,  with 
their  assent,  by  the  housekeeper  and  her  husband,  and 
the  produce  of  the  grass-field  had  been  sold  by  G.  O'Al 
Templcr  on  behalf  of  the  appellants,  and  carried  by  him 
to  their  account,  to  the  amount  of  2/.  a  year. 

The  rates  and  taxes,  amounting  to  18/1  per  annum 
(of  which  6/.  155.  was  the  amount  of  the  poor-rate)  had 
been  paid  by  G.  O'lL  Templa-^  and  repaid  to  him  by 
the  appellants. 

The  revising  barrister  found  that  the  exclusive  object 
of  the  landlord  was,  to  enable  the  appellants  to  acquire 
the  right  of  voting  for  the  borough  of  Lyme;  that  the 
substantial  object  of  the  appellants  was,  to  acquire  the 
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right  of  voting;  and  that,  although  they  then  and  con- 
tinually contemplated  an  occasional  visit  to  JLyme  with 
their  families,  as  a  consequence  of  the  agreement,  that 
object  formed  an  inconsiderable  part  of  their  real  mo« 
tives   for  entering  into  the  agreement;  but  that  the 
agreement  was  executed  by  them  with  the  b(ni6,  fide 
intention  of  complying  literally  with  its  terms,  that  is  to 
say,  of  paying  the  rates  and  taxes,  and  of  paying  for  re- 
pairs, and  acquiring  the  rights  of  tenants  from  year  to 
year,  according  to  the  agreement:  and,  upon  the  above 
iacts,  the  revising  barrister  found  that  Prim'  and  John 
C.  Templer  did  not  actually  or  constructively  reside 
within  the  borough  of  Lymey  or  within  seven  statute 
miles  thereof,  or  of  any  part  thereof,  for  six  calendar 
months  next  previous  to  the  last  day  di  July^  1847, 
within  the  meaning  of  the  2  W.  4.  c.  45.,  and  ^iiQ  Vict, 
c,  \S,    He  also  found  that  the  house  was  not  reasonably 
adapted  to  be  contemporaneously  inhabited  by  the  ap- 
pellants, and  their  families;  and  thereupon  found  and 
decided,  that,  while  Prior  and  his  family  were  inhabit- 
ing the  house,  it  was  neither  actually  nor  constructively 
occupied  by  the  other  appellants,  within  the  meaning  of 
the  2JV.4f.  c.  45.,  nor  constituted  their  residence ;  and 
that,  while  John  C.  Templer  and  his  family  were  inhabiting 
the  house,  it  was   neither  actually  nor  constructively 
occupied  by  the  other  appellants,  nor  constituted  their 
residences* 

If  the  court  shall  be  of  opinion  that  the  occupation 
and  residence  of  each  or  any  of  the  appellants  was  suffi- 
cient, the  names  of  all,  or  sudi  as  the  court  shall  thfnk 
fii  are  to  be  retained  on  the  register ;  otherwise,  to  be 
cxpanged. 

%/f^  Serjt,  for  the  appellants.  Three  questions 
Arise  in  this  case  —  first,  whether  the  motives  of  the 
landlord  in  letting,  or  of  the  tenants  in  hiring,  the  pre- 
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1847«  raises,  can  at  all  affect  their  right  to  vote  —  secondly, 
'  '  whether  the  facts  shew  the  appellants,  or  any  of  them, 
J^'OKy  iQ  ii^yg  occupied  <^  as  tenants,"  within  the  meaning  of 
WAtana,  ^®  statute  2W.At.  c.  45.  s.  27.  —  thirdly,  whether  a 
Besp.  sufficient  residence  appears.  [Maule^  J.  The  case  is 
very  inconveniently  stated.  It  professes  to  be  a  consoli- 
dated appeal ;  but  all  the  cases  do  not  depend  upon  the 
same  state  of  facts.  The  44th  section  of  the  6  &  7  Vict. 
£.18.  enacts,  *'  that,  if  it  shall  appear  to  any  revising 
barrister  that  the  validity  of  any  number  of  such  claims 
or  objections  determined  by  him  at  any  court  as  afore- 
said, depends  and  has  been  decided  by  him  upon  the 
same  point  or  points  of  law,  and  the  parties,  or  any  of 
them,  aggrieved  by  or  dissatisfied  with  his  decision 
thereon,  shall  have  given  notice  of  an  intention  to 
appeal  therefrom,  it  shall  in  such  case  be  lawful  for 
the  said  barrister  to  declare  that  the  appeals  against 
such  decision  ought  to  be  consolidated,  and  the  said 
barrister  shall  in  such  case  state  in  writing  the  case, 
and  his  decision  thereon,  in  manner  hereinbefore 
[s.  42.]  mentioned,  and  that  several  appeals  depend 
upon  the  same  decision,  and  ought  to  be  consoli- 
dated," &c.  And  the  45th  section  enacts,  **that,  in 
and  with  regard  to  every  such  consolidated  appeal,  the 
like  proceeding  shall  be  had  and  taken,  and  the  like 
rules  and  regulations  shall  apply,  as  in  the  case  of  any 
other  appeal  under  this  act ;  and  that  every  order,  judge- 
ment, or  decision  of  the  court  of  Common  Pleas  shall 
be  equally  valid  and  effectual  for  all  the  purposes  of 
this  act,  and  binding  and  conclusive  upon  all  the  parties 
named  in,  or  referred  to  as  parties  to,  such  consoli- 
dated appeal,  as  aforesaid."  Here,  the  revising  bar«- 
rister  decides  each  of  the  cases  upon  its  own  peculiar 
circumstances.  Wilde^  C.  J.  Where  several  actions 
agoinst  underwriters  upon  policies  are  consolidated,  all 
must  depend  upon  the  same  state  of  facts,  and  follow 
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the  same  result.]     They  all  depend  and  have  been  de- 
cided by  the  revising  barris^ter  upon  the  same  point  or 
points  of  law.     And  two  of  them,  at  all  events,  turn 
Dpon  precisely  the  same  state  of  facts.     The  rest  may 
be  rejected.     The  consolidation  of  the  cases  is  the  act 
of  the  revising  barrister.     [^Kinglake^   Serjt.,   for   the 
respondent,  submitted  that  it  was  not  competent  to  the 
court  to  deal  with  the  cases  as  separate  appeals ;  for, 
that,  unless  this  was  to  all  intents  a  consolidated  appeal, 
the  respondent  was  not  properly  before  it]     Then,  the 
court  may  remit  the  case  to  the  revising  barrister,  in 
order  that  it  may  be  stated  more  correctly,  (a)  {^Matde^  J. 
I  do  not  think  this  can  be  said  to  be  an  insufficiently 
stated  case   within  that  section.     There  may  be  very 
good  reason  why  a  man  having  a  bad  case  may  be 
anxious  to  consolidate  it  with  a  better  one.]     Both  par- 
ties were  consenting  to  the  consolidation  before  the  re^ 
Viung  barrister.      [Maute^  J.    Two  parties  may  consent 
to  state  a  case  for  the  opinion  of  the  court  of  Chancery ; 
but  that  would  not  give  the  court  jurisdiction.] 
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Wilde,  C.  J.  I  think  we  have  no  power,  either  to 
hear  this  appeal,  or  to  remit  it  to  the  revising  barrister 
to  be  re*stated.  It  is  of  the  utmost  importance  that  we 
should  strictly  confine  ourselves  within  the  limits  as- 
signed to  us  by  the  act  If  we  were  to  entertain  this 
case  in  the  way  suggested,  we  should,  I  think,  be 
assuming  a  jurisdiction  which  the  statute  has  not  given 
to  us. 


(a)  Under  the  6  &  7  Vict. 
e.18.  «.  65.^  which  provides, 
that,  "  if  the  court  shall  be  of 
opinion  in  any  case  that  the 
ttatement  of  the  matter  of  the 
ap|)eal  is  not  sufficient  to  enable 
them  to  give  judgment  in  law. 


it  shall  be  lawfiil  for  the  said 
court  to  remit  the  said  state- 
ment to  the  revising  barrister 
by  whom  it  shall  haye  been 
signed,  in  order  that  the  case 
may  be  more  fuUy  stated." 


^  W^^SSJaSLEjA  ^SBX. 


IMT.  Cii!i2K£K.  2.    1  ua.  o!  ttit  sane  iioiiiifiii. 

0T  iirni]  ii  ^iudicia.  inmisfednaik.  wsr  JTrownnty  oc  s«b- 
iBBittja:  immnuucsb.  'Wiaas^iBr  Tnof  iie  die  harddup 
ian^  c  jfc  iietkfr  lita:  £  iiurxiH  ncamvsnicsns  iuoufd  be 
icttuwisu  imtL  iliac,  tin  cmn::  «iiimiL  jaainxe  at  acf  in  a 
!ii»iiiiBriiiC  es^irssHrr  fimcunusft  IV  :zift  ' 


SiHifi.'m^j  J.  !  vim  'aihic  ip«  me  ^dmnc  JuriaiBction 
is  ^ft  coK.  Hii£  iHtic  tiis:  TBviiiiiir  'JMrTHnTTy  ji  lumiug 
At  caflft  JL  ^  mmnier  iis:  ias^  voimb.  bis  iamt  that 
wiiiuL  littr  fiLutiDft:  da»  ncc  jmtiineK  bibx  b>  dx 
«':iiaz9  ai^  SuiiiiL  vitt  h.  ^aa&  (mis.  xjl  3* 
to  tie  pKriits&. 


T«  WniUf.TffS  J.  I  iifan*  amik  las  s  anc  a  consoli* 
dsUsd  ayywiij  vjzsiiL  liie  mffwriing  cc  ds  aes.  vluch  must 
be  liifc  KtJflifiTipnT.  cf  a  oopc;  caae^  Ac  &css;  aod  the  law 
cif  •viikii  ^cn«r&  diaar  iJlac  joft  imde  39  depend  iipoo  it. 

Xiik  x»  IB  rcailitT  a  joixzs  ajped. 
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baTe  been  stated  in  the  list;  and  aocordii^y  be  ex- 
ponged  the  names  of  Hfiay  Omcms  and  of  serenteen 
olber  persons  whose  cases  were  consolidated  with  the 
principal  case.  In  the  event  of  the  conn  hcJding  his 
decision  Xo  be  wrong,  the  names  of  these  sereral  per- 
sons are  to  be  restored  to  the  list. 


WkateUy,  fix*  the  appeUant.  The  qoestion  in  this 
case  isy  whether  or  not  the  reming  barrister  had  powor 
to  amend  the  list  of  ToCers,  as  be  was  required  to  do 
bj  the  appeDanI,  onder  the  40ih  section  of  the  6  & 
7  Fkf.  c.  1&  (a)  It  is  snbmitted  that  be  had.  The 
alteration  was  required  only  for  the  purpose  of  more 
dearlj  and  accurately  defining  the  qualification.  [Wilde^ 
C  J.,  referred  to  BartUttj  ^pp.,  Gibbs,  resp.  {b),  where 


(«)  Bj  tlHt  Kctiaa  it  k  flB- 
**  that  ^  nnvaa^  bar- 
lister  shaQ  eorrect  any  »*^«»^v* 
wfaidi  shall  be  prored  to  him 
to  hare  been  made  in  any  hst, 
and  shall  rxpongc  die  name  of 


tioB,  as  stated  in  any  Ust,  shaD 
be  insnfficient  in  lav  to  entide 
such  person  to  Tote,  and  also 
the  name  of  erery  person  who 
diall  be  prored  to  him  lo  be 
dead ;  and,  wherercr  the  Chris- 
tian name,  or  the  place  of  abode, 
arthe  nature  of  the  qnahfiea- 
tion,  or  the  local  or  other  de- 
scription of  the  property  of  any 
person  who  diall  be  indoded  in 
any  snch  list,  and  the  name  of 
the  occupying  tenant  thereof^ 
shaD  be  wholly  omitted,  in  any 
case  where  die  same  b  by  this  act 
&ected  to  be  specified  therein, 
— or,  if  any  person  whose 
name  b  indnded  in  any  sndi 
list,  or  hb  place  of  abode,  or 
the  nature  or  deeeription  of  hie 
qtuUSfieaiicn,  ekaH,  in  die  judg- 
ment of  the  xerising  barrister. 


m  MMBjMwny  asscrMsa  Mr 
^  puipose  of  being  identified^ 
sodi  barrbtor  diall  expunge  die 
name  o£  every  sndi  person  from 
sodilist,  nnkss  the  matter  or 
matters  so  omitted  or  insnffi- 
dcndy  described,  besappliedto 
die  saiisfiKtion  os  socn  banrister 
before  he  shall  have  completed 
the  rerision  of  sndi  list;  in 
which  caae,  he  diaD  then  and 
there  inaert  the  same  in  sndi 
list:  ProTided  always,  that, 
whedier  any  person  shall  be 
olgectedtoor  not,  no  endcaee 
shall  be  given  of  any  other 
qualification  than  that  whidi  b 
described  in  die  list  of  voters,  or 
daim,  as  the  case  may  be,  nor 
shall  the  barrister  be  at  liberty 
to  change  the  description  of  the 
qualification  as  it  iqipeon  in  the 
list,  excefi  fiir  tie  purp09e  of 
mare  ekarhf  amd  aeeurutei§  de* 
Jmim§  the  eame." 

(6)  5M.^G.Sl^7Seett, 
N.  JR.  G09.,  1  LMiw.  R^.  Cm. 
73. 


11  VICTORIA. 


67 


k  was  held,  that,  where  the  qualification  of  a  party  to 
vole  for  a  city  or  borough  consists  in  the  occupation 
of  several  premises  in  immediate  succession,  under  the 
9  ^  4.  c.  45.  ^  28.,  they  must  all  be  set  forth  in  the 
list ;  and  that  an  omission  to  insert  any  one  oF  them  is 
such  a  misdescription  of  the  qualification  as  the  revising 
barrister  has  no  power  to  amend,  under  the  6  &  7 
FicL  €•  IS.  s.  40.]  This  is  not  at  all  like  that  case. 
There,  no  successive  occupation  was  stated:  the  list 
conveyed  no  intimation  that  the  appellant  had  occu* 
pied  two  dtflferent  houses.  It  was  the  very  object 
of  the  40th  section  to  provide  for  the  amendment  of 
such  errors  as  these.  Seeing  that  the  list  is  made  out 
by  persons  who  have  only  an  annual  o£Bce,  the  court 
will  not  be  astute  to  favour  objections  of  this  sort; 
especially  where  the  statement  of  the  qualification  is  not 
calcolated  to  mislead.  In  Flounders^  app*,  Dormer^ 
retp.  (a),  where  the  party  claimed  to  be  inserted  in  the 
list  of  voters,  in  respect  of  a  qualification  consisting  of 
to  occupation  of  houses  in  succession,  but  omitted  the 
number  of  one  of  them,  ^—  Erle^  J.,  said :  **  The  bar*- 
rister  was  clearly  right  in  expunging  the  name,  if  he 
thooght  the  description  insufficient,  or  if  it  was  wholly 
omitted,  and  not  supplied  to  his  satisfaction  before  the 
completion  of  the  revision.  I  am  clearly  of  opinion, 
that,  if  the  number  had  been  brought  to  the  revising 
barrister,  be  had  power,  under  the  40th  section,  to 
insert  it,  and  was  bound  to  insert  it.  And,  if  the 
question  intended  to  be  raised  for  our  opinion,  was, 
whether  or  not  he  had  such  power,  it  is  very  much 
to  be  r^rretted  that  the  case  does  not  properly  raise 
it.  Bat,  assuming  that  the  number  was  not  supplied 
to  the  barrister's  satisfaction,  I  see  no  ground  for  find- 
ing fault  with  his  decision."     In  Hitchins^  app.,  Brawn^ 

(a)  2  C  B.  6S.,  1  Luiw.  Reg.  Cai.  365. 
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have  been  stated  in  the  list;  and  accordingly  he  ex- 
punged the  names  of  Henr^  Onions  and  of  seventeen 
other  persons  whose  cases  were  consolidated  with  the 
principal  case.  In  the  event  of  the  court  holding  his 
decision  to  be  wrong,  the  names  of  these  several  per- 
sons are  to  be  restored  to  the  list* 

Whateley^  for  the  appellant.  The  question  in  this 
case  is,  whether  or  not  the  revising  barrister  had  power 
to  amend  the  list  of  voters,  as  he  was  required  to  do 
by  the  appellant,  under  the  40th  section  of  the  6  & 
7  Vict.  c.  1 8.  (a)  It  is  submitted  that  he  had.  The 
alteration  was  required  only  for  the  purpose  of  more 
clearly  and  accurately  defining  the  qualification.  [Wilder 
C  i^  referred  to  Bartlett^  app.,  Gibbs^  resp.  {b)^  where 


(a)  By  that  section  it  is  en- 
acted ^'  that  the  revising  bar- 
rister shall  correct  any  mistake 
which  shall  be  proved  to  him 
to  have  been  made  in  any  list, 
and  shall  expunge  the  name  of 
every  person  nvhose  qualifica. 
tlon,  as  stated  in  any  list,  shall 
be  insufficient  in  law  to  entitle 
such  person  to  vote,  and  also 
the  name  of  every  person  who 
shall  be  proved  to  him  to  be 
dead  ;  and,  wherever  the  Chris- 
tian name,  or  the  place  of  abode, 
or  the  nature  of  the  qualifica- 
tion, or  the  local  or  other  de- 
scription of  the  property  of  any 
person  who  shall  be  included  in 
any  such  list,  and  the  name  of 
the  occupying  tenant  thereof, 
shaD  be  wholly  omitted,  in  any 
case  where  the  same  is  by  this  act 
directed  to  be  specified  therein, 
—  or,  if  any  person  whose 
name  is  included  in  any  such 
list,  or  his  place  of  abode,  or 
ike  nature  or  description  of  His 
quaHfication,  shall,  in  the  judg- 
ment of  the  revising  barrister. 


be  insufficientiif  described  for 
the  purpose  of  being  identified, 
such  barrister  shall  expunge  the 
name  of  every  such  person  from 
such  list,  unless  the  matter  or 
matters  so  omitted  or  insuffi- 
ciently described,  be  supplied  to 
the  satisfaction  of  such  barrister 
before  he  shall  have  completed 
the  revision  of  such  list;  in 
which  case,  be  shall  then  and 
there  insert  the  same  in  fuch 
list:  Provided  always,  that, 
whether  any  person  shall  be 
objected  to  or  not,  no  evidence 
shall  be  given  of  any  other 
qualification  than  that  which  is 
described  in  the  list  of  voters,  or 
claim,  as  the  case  may  be,  nor 
shall  the  barrister  be  at  liberty 
to  change  the  description  of  the 
qualification  as  it  appears  in  the 
list,  except  for  the  purpose  of 
more  clearly  and  accurately  de- 
fining  the  same." 

iV.  IL  609.,  1  Lutw.  Bt§.  Cat. 
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it  was  heldy  that,  where  the  qualification  of  a  party  to 
vote  for  a  city  or  borough  consists  in  the  occupation 
of  several  premises  in  immediate  succession,  under  the 
iW.  4,  c.  45.  5.  28.,  they  must  all  be  set  forth  in  the 
list ;  and  that  an  omission  to  insert  any  one  of  them  is 
sach  a  misdescription  of  the  qualification  as  the  revising 
barrister  has  no  power  to  amend,   under  the  6  &  7 
Vict.  c.  ]  8.  f.  40.]     I'his  is  not  at  all  like  that  case. 
There,  no  successive  occupation  was  stated:   the  list 
conveyed  no  intimation  that  the  appellant  had   occu* 
pied  two  different  houses.      It  was   the  very  object 
of  the  40th  section  to  provide  for  the  amendment  of 
such  errors  as  these.     Seeing  that  the  list  is  made  out 
by  persons  who  have  only  an  annual  office,  the  court 
will  not  be  astute  to  favour  objections  of  this  sort; 
especially  where  the  statement  of  the  qualification  is  not 
calcolated   to  mislead.      In  Flounders^  app*,  Dotmer^ 
resp.  (a),  where  the  party  claimed  to  be  inserted  in  the 
list  of  voters,  in  respect  of  a  qualification  consisting  of 
an  occupation  of  houses  in  succession,  but  omitted  the 
number  of  one  of  them,  ^—  Erle^  J.,  said :  ^*  The  bar«- 
rister  was  clearly  right  in  expunging  the  name,  if  he 
thoaght  the  description  insufficient,  or  if  it  was  wholly 
omitted,  and  not  supplied  to  his  satisfaction  before  the 
completion  of  the  revision.     I  am  clearly  of  opinion, 
that,  if  the  number  had  been  brought  to  the  revising 
banrister,  be   had  power,   under  the   40th  section,   to 
insert  it,   and  was   bound  to  insert  it.      And,  if  the 
qoestion  intended   to  be  raised  for  our  opinion,  was, 
whether  or  not  he  had   such  power,   it  is  very  much 
to  be  rqrretted  that  the  case  does  not  properly   raise 
it.    But,  assuming  that  the  number  was  not  supplied 
to  the  barrister's  satisfaction,  I  see  no  ground  for  find- 
ing fault  with  his  decision."     In  Hitchins^  app.,  Bromh 
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resp.  {a) 9  the  list  was  held  to  Iiave  been  properly 
amended,  by  altering  the  description  of  the  qualification 
from  "  house  "  to  "  houses  occupied  in  immediate  suc- 
cession." \_Maulej  J.  In  that  case,  there  was  an  accu- 
rate description  of  the  qualifying  property  in  the  fourth 
column.  The  difficulty  here  is,  that,  if  **  house"  in  the 
third  column  be  made  ^Miouses,"  the  nature  and  de- 
scription of  the  qualification  will  stand  thus  —  *^  Houses 
occupied  in  succession,  in  Butcher  Row/*  which  would 
be  false.  The  amendment,  therefore,  must  go  further 
than  was  supposed  to  be  warranted  in  the  case  cited :  the 
fourth  column  must  be  altered  likewise.]  That  is  pre- 
cisely what  the  revising  barrister  was  requested  to  do ; 
but  this  he  held,  —  incorrectly,  as  it  is  submitted  — 
that  he  had  no  power  to  do.  [Afou/^,  J.  The  power  of 
the  revising  barrister  to  alter  or  amend  the  description 
of  the  qualification,  is  expressly  limited  to  the  *'  more 
clearly  and  accurately  defining  the  same."  He  is  not 
to  insert  a  different  qualification ;  but  only  to  define  the 
same  qualification  more  accurately.]  It  will  operate  a 
great  hardship  on  the  voter  to  put  so  stringent  a 
construction  upon  the  statute,  especially  where  the 
mistake  is  in  a  matter  over  which  he  had  no  control. 


Keating^  for  the  respondent.  It  is  difficult  to  con- 
ceive a  more  express  decision  upon  the  point  now  be- 
fore the  court,  than  that  of  Bartlett^  app.,  Gibbs,  resp. 
The  only  difference  between  the  cases,  is,  that  here,  the 
words  ''in  succession"  appear  in  the  third  column. 
But  the  principle  upon  which  that  case  was  decided, 
makes  those  words  wholly  immaterial.  The  claim  being 
founded  upon  the  occupation  of  all  the  houses  occupied 
by  the  party  in  succession,  all  must  be  set  forth.  7Vn« 
dal,  C.  J.,  in  delivering  the  opinion  of  the  court  in  that 


(a)  ^aS.  S5.,  1  Lutw.  Reg.  Cos.  32S. 
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case,  says  :    ^'  Looking  at  the  whole  scope  and  object  of 
the  different  enactments  relevant  to  this  question,  we 
oonsider  that  the  appellant's  title  to  have  his  name  in- 
serted in  the  list  of  voters,  rested  upon  his  occupation 
of  the  two  bouses  in  immediate  succession,  and  that  he 
ought  to  have  been  registered  for  both  those  houses  the 
occupation  of  which  in  succession,  constituted  his  quali- 
fication to  vote ;  for,  we  think  that  the  legislature  in- 
tended that  the  registration  list  should  afford  such  in- 
formation of  the  nature  and  situation  of  the  premises  in 
respect  of  the  occupation  of  which,  each  person  claimed 
a  right  to  vote,  as  would  enable  the  other  voters  to 
ascertain  by  inquiry,  the  sufficiency  of  the  occupation, 
and  value  of  such  premises :  and  it  is  obvious,  that,  for 
soch  a  purpose,  in  cases  of  successive  occupation,  the 
description  of  the  premises  formerly  occupied  by  the 
claimant  would  be  at  least  as  necessary  as  the  descrip- 
tion of  the  premises  still  in  his  occupation;  for,  without 
such  information,  it  might  be  difficult  to  prevent  surprise 
and  fraud  on  the  one  hand,  or  to  avoid  groundless  oppo- 
sition on  the  other.     And  we  think  the  language  of  the 
40th  section  of  the  statute  G  &  7  Vict,  c.  18.,  and  of  the 
28th  section  of  the  statute  2  JV.  if.  c.  45.  (a),  sufficiently 
explicit  to  carry   this  intention   into  effect.     We  are, 
therefore,  of  opinion,  that  a  description  of  all  the  pre- 
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(a)  "  That  the  premises  in 
Rspect  of  the  occupation  of 
«hich  toy  person  shall  he  en- 
titled to  be  registered  in  any 
yetr,  and  to  rote  in  the  election 
for  any  city  or  borough  as 
tforeiaid,  shall  not  be  required 
to  be  the  same  premises^  but 
ntybe  different  premises  oc- 
cupied in  immediate  succession 
^  inch  person  during  the 
tvdre  calendar  months  next 
pienoQs  to  the  last  day  of  July 


in  such  year,  such  person  having 
paid,  on  or  before  the  20th  day 
of  Jufy  in  such  year,  all  the 
poor 'rates  and  assessed  taxes 
which  shall  previously  to  the 
6th  day  of  April  then  next 
preceding  have  become  payable 
from  him  in  respect  of  all  such 
premises  so  occupied  by  him  in 
succession.*' 

And  see   the  6  &  7   ^^^ 
c.  18.  *.  73. 
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mises  occupied  in  succession  during  the  twelve  calendar 
months,  should  be  inserted  in  the  list,  as  forming  the 
voter's  qualification.  And,  as  the  whole  object  of  the 
notice  would  be  defeated,  if  the  omission  of  any  part  of 
such  qualification  could  be  remedied  at  the  court  of  re- 
vision, we  are  also  of  opinion  that  the  addition  of  the 
premises  in  JVesi  Sireet  to  the  qualification  inserted  in 
the  list,  would  be  a  change  in  the  description  of  the 
qualification,  not  warranted  by  the  provisions  of  the 
40th  section,  and  that  the  revising  barrister  was  right 
in  refusing  to  make  such  alteration,  and  in  expunging 
the  name  of  the  appellant  from  the  list."  The  case  of 
Flounders^  app«»  Donnerj  resp.,  has  no  bearing  upon  the 
present.  The  entire  qualification  was  there  stated,  but 
imperfectly,  by  reason  of  the  omission  of  the  number  of 
one  of  the  houses.  In  all  probability,  the  revising 
barrister  would  have  amended  the  description  if  he  bad 
been  called  upon  to  do  so.  But  here  he  is  asked  to  do 
something  more,  viz.  to  insert  a  totally  different  qualifi- 
cation. The  importance  of  setting  forth  all  the  several 
occupations  correctly  is  too  obvious  for  argument.  In 
Hitchins,  app.,  Brown^  resp.,  the  description  was  suffi- 
cient as  it  originally  stood.  The  revising  barrister  has 
power  to  supply  a  total  omission  of  a  qualification  :  but 
his  power  to  amend  does  not  extend  to  all  cases  be- 
tween that  and  such  an  inaccuracy  as  may  be  rectified 
by  more  clearly  and  accurately  defining  the  qualification. 


Whaieletfi  in  reply.  If  the  fourth  column  had  been  a 
total  blank,  it  is  conceded  that  the  revising  barrister 
might  have  described  the  premises  the  occupation  of 
which  gave  the  qualification,  according  to  the  facts 
appearing  before  him.  What  difficulty,  then,  can  there 
be  in  his  correcting  the  inaccuracy,  by  supplying  the 
omission  in  part  ?  The  meaning  of  the  proviso  is,  that 
the  character  of  the  qualification  shall  not  be  changed. 


H  VICTORIA. 


71 


WiLDB,  C.  J.      I  am  of  opinion  that  the  decision  of 
the  revising  barrister  in  this  case  was  right,  and  that  he 
had  no  power  to  make  the  amendment  be  was  asked  to 
make.     The  case  of  Bartleitj  app.,  Gibbs,  resp.,  de- 
cided, tbat,  where  the  qualification  of  a  party  to  vote 
for  a  city  or  borough,  consists  in  the  occupation  of  several 
premises  in  immediate  succession,  under  the  2  fV.^. 
c4fS»  5.28.,  they  must  all  be  set  forth  in  the  list.     The 
good  sense  of  that  decision,  with  reference  to  the  act  of 
parliament,  is  quite  apparent.    The  reform  act  having 
conferred  the  right  of  voting  in  respect  of  the  occupa- 
tion of  premises  of  a  certain  value,  and  occupied  in  a 
certain  character,  it  was  reasonable  that  those  who  are 
ioterested  in  preserving  the  purity  of  the  register,  should 
iuive  the  means  of  ascertaining,  by  inquiry,  whether  the 
premises  are  of  sufficient  value,  and  the  nature  of  the 
oecupadon  such,  as  to  entitle  the  party  to  exercise  the 
franchise.     But,  when  the  statute  gave  the  right  to  vote 
in  respect  of  ^^  different  premises  occupied  in  immediate 
noceasion,^  it  became  equally  important  to  give  the  same 
facility  of  inquiry  with  respect  to  each  of  the  premises 
io  occupied.     Therefore  the  court  decided,  in  Bari" 
btf,  appf  GibbSf  i*esp.,  that  it  was  not,  in  such  case,  a 
oomplianoe  with  the  act,  to  insert  in  the  list  the  parti- 
odars  of  one  occupation  only.    And  the  court  went 
further,   and  held  that  the  omission  to  insert  one  of 
them,  was  not  such  a  misdescription  of  the  qualification 
•s  the  revising  barrister  had  power  to  amend,  under  the 
6  &  7  Vid.  c  18.  &  40.     That  being  so,  the  question 
now  before  as  is,  whether  the  party  appellant  has  given 
such  a  description  of  his  qualification  as  was  held  to  be 
necessary  in  Bartleitj  app.,  Gibbs^  resp.      It  appears  to 
me  that  he  has  not,  and  that  the  description  here  is 
mach  more  objectionable  than  that  given  there :  it  is, 
in  troth,  not  an  omission,  but  a  false  description  of  the 
qualification.      The  nature  of  the  qualification  is  stated 
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in  the  third  column  to  be  ^'  house  in  succession,"  and 
the  local  description  in  the  fourth  column  is,  "  Butcher 
RffwJ*  Nobody,  looking  at  that,  would  suppose  that 
the  party  had  occupied  premises  in  any  other  place; 
and,  finding  the  occupation  there  to  be  insufficient,  in 
point  of  time,  to  entitle  the  party  to  be  on  the  regis- 
ter, the  objection  would  naturally  be  taken  without 
further  inquiry.  The  intention  of  the  act  would  be 
defeated,  if  the  voter  were  allowed  afterwards  to  set  up 
another  occupation.  The  power  of  the  revising  bar- 
rister to  amend,  if  it  exist  at  all,  arises  from  the  40th 
section  of  the  registration  act.  {a)  That  section  enacts, 
that,  **  wherever  the  christian  name,  or  the  place  of 
abode,  or  the  nature  of  the  qualification,  or  the  local  or 
other  description  of  the  property,  of  any  person  who 
shall  he  included  in  any  such  list,  and  the  name  of  the 
occupying  tenant  thereof,  shall  be  wholly  omitted,  in 
any  case  where  the  same  is  by  this  act  directed  to  be 
specified  therein ;  or,  if  any  person  whose  name  is  in- 
cluded in  any  such  list,  or  his  place  of  abode,  or  the 
nature  or  description  of  his  qualification^  shally  in  the 
judgment  of  the  revising  barrister,  be  insufficiently  de^ 
sailed  for  the  purpose  of  being  identified,  such  barrister 
shall  expunge  the  name  of  every  such  person  from  such 
list,  unless  the  matter  or  matters  so  omitted  or  insuf- 
ficiently described,  be  supplied  to  the  satisfaction  of  such 
barrister,  before  he  shall  have  completed  the  revision 
of  such  list ;  in  which  case  he  shall  then  and  there  insert 
the  same  in  such  list"  That  gives  the  revising  barrister 
power  to  supply  omissions  in  the  matters  specified, 
where  the  list  is  a  total  blank  in  these  respects ;  and 
also  to  correct  innccurncies,  where  the  name  of  the 
voter,  or  his  place  of  a'bode,  or  the  nature  or  description 
of  his  qualification,  may  be  insufficiently  described  for 
the  purpose  of  identification.     But,   it  being  thought 


(a)  6  &  7  Fict.  c.  18. 
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that  ibis  was  giving  the  revising  barrister  too  extensive 
a  power,  a  proviso  is  added  —  **  that,  whether  any  per- 
son shall  be  objected  to  or  not,  no  evidence  shall  be 
given  of  any  other  qualification  than  that  which  is  de- 
scribed in  the  list  of  voters,  or  claim,  as  the  case  may 
be ;  nor  shall  the  barrister  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  in  the  list, 
except  for  the  purpose  of  more  clearly  and  accurately 
defining  the  same."     It  is  said  that  the  former  part  of 
the  proviso  means,  that  the  character  of  the  qualifica- 
tion shall  not  be  changed.     I  cannot,  however,  agree  to 
that.     It  is  material  to  see  whether  the  proposed  amend- 
ment consists  in  the  correction  of  something  already 
stated  in  the  list,  but  stated  imperfectly,  or  in  the  intro- 
duction of  matter  that  is  altogether  new.      It  seems  to 
me  that  it  is  of  the  latter  description ;  and  that  the 
addition  of  a  totally  distinct  and  independent  matter,  to 
eke  out  an  insufficient  statement  of  qualification,  is  not 
within  the  purview  of  the  act.     Hitchinsy  app.,  Brf/am^ 
resp.,  is  not  an  authority  for  the  purpose  for  which  it 
was  cited.     There,  the  fourth  column,  which  is  expressly 
appropriated  to  giving  the  information  required  by  the 
act,  distinctly  and  correctly  described  the  situation  of  the 
two  houses  the  party  had  occupied  in  succession.     In 
Flounders^  app.,  Donner^  resp.,  the  point  decided  was, 
that,  where   the  qualification  consists   of  a   successive 
occupation  of  houses,  the  number  of  each^  if  each  has  a 
number,  must  be  given.      A  question  incidentally  arose 
as  to  the  power  of  the  revising  barrister  to  amend  the 
list  by  adding  a  number  ;  and  Erle^  J.,  seems  to  have 
thought  that  he  might  have  done  so :  but  the  point  was 
not  before  the  court.     Even  if  it  had  been,  the  case 
would  have  had  no  bearing  upon  this ;  the  amendment 
here  sought  to  be  made,  being  the  insertion  of  some- 
thiog  which,  if  added,  would  disclose  a  new  and  dif- 
ierent  qualification. 


1S47. 

Onions,  , 
App. 

BOWDLKB, 

Reap. 
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1847. 

ONIOMty 

App. 

BOWOLIB, 

Resp. 


CoLTMAN^  J.  I  also  am  of  opinion  that  the  decision 
of  the  revising  barrister  in  this  case  was  correct,  and 
that  he  properly  held  it  to  be  one  to  which  his  power 
to  amend  did  not  extend.  It  has  been  suggested,  that, 
as  the  mistake  here  occurs  in  a  list  that  is  made  out 
by  the  overseers,  and  not  by  the  party,  it  ought  to  be 
looked  at  with  some  degree  of  favour.  But  it  must  be 
borne  in  mind  that  the  party  has  power  to  correct  the 
mistake,  by  a  claim,  (a)  VigilantibuSf  non  dormieniibus^ 
jura  subveniuni.  The  question  seems  to  me  to  turn 
entirely  upon  the  manner  in  which  the  statement  of  the 
qualification  in  the  list  is  to  be  understood.  ^^  House 
in  succession,^  in  the  third  column,  may  probably  be 
taken  to  mean  the  same  as  if  house  bad  been  in  the 
plural.  But,  when  we  come  to  the  fourth  column, 
which  is  headed,  ^^  Street,  lane,  or  other  place  in  this 
parish  where  the  property  is  situate,"  &C.,  and  find  the 
situation  of  the  qualifying  properly  described  to  be 
^^  Butcher  iteno'*  only,  I  think  the  fair  presumption  is 
that  both  the  houses  occupied  in  succession  are  in 
Butcher  BaWy  and  that  the  insertion  of  a  house  situate 
elsewhere  would  be  importing  a  totally  different  quali- 
fication, and  not  amending  a  mere  inaccuracy  of  de- 
scription. 


Maule,  J.  I  am  of  the  same  opinion.  An  amend- 
ment under  this  section  deprives  an  objector  of  a  good 
objection  to  the  right  of  the  voter  as  it  appears  in  the 
list  first  published :  the  power,  therefore,  should  not  be 
extended.  It  is  given  in  express  terms  where  the  quali- 
fication is  wholly  omitteda  It  is  also  given  where  the 
nature  or  description  of  the  qualification  is,  in  the  judg- 
ment of  the  revising  barrister,  insufficiently  described 


(a)  That  is,  if  omitted,  or 
if,  '' desirous  of  being  regis- 
tered for  a  different  qualifica- 


tion than  that  for  which  his 
name  appears  in  the  said  fist 
6  &  7  VieL  <h  18«  #.  15. 


>• 


11  VICTORIA. 


75 


for  the  purpose  of  being  identified  :  but  that  is  restricted 
by  the  proviso,  to  cases  where  the  amendment  is  pro- 
posed merely  for  the  purpose  of  more  clearly  and  ac- 
curately defining  the  qualification  already  described  in 
the  list  of  voters,  or  in  the  claim.    Here,  the  description 
of  the  qualification  is,  the  successive  occupation  of  houses 
in  Butcher  Bow.     The  facts  stated  by  the  revising  bar- 
rister do  not  suggest  any  obscurity  or  inaccuracy  in  that 
statement.     The  amendment  seeks  to  add  a  description 
of  something  difierent,  viz.  the  occupation  of  another 
bouse  in  Ccleham.     I  think  the  revising  barrister  took  a 
correct  view  of  the  spirit  and  intention  of  the  act,  when 
be  decided  that  he  had  no  authority  to  make  the  amend- 
ment. 


1847. 

Onions, 

App. 

BOWDLEB, 

Reip. 


V.  Williams,  J.  I  am  of  the  same  opinion.  Taking 
tbe  most  liberal  view  of  the  description  of  the  appellant's 
qualification  as  stated  in  die  list,  it  means  houses  oc- 
cupied by  him  in  succession  in  Butcher  Bam.  The 
amendment  sought,  was,  by  shewing  that  the  occupa- 
tion consisted  of  one  house  in  Butcher  Bowj  and  another 
in  Coleham.  That  clearly  is  not  consistent  with  the 
prohibition  in  the  proviso. 


Decision  afiSrmed,  with  costs. 
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Town  and  County  of  the  Town  of  Southampton. 

Wn-LiAM  BuDDEN  Clarke,  Appellant,  James 

Beaton,  Respondent. 

Nw.  18. 
The  court  has  HPHE  notice  required,  by  the  62nd  section  oi  the  6  & 
no  power  to  7  yid.  c.  18.,  to  be  given  to  the  respondent,  not 

aoueal  Twhere  having  been  given  until  the  5th  instant,  the  first  day 
the  respond-     appointed  by  the  court  for  hearing  appeals  being  the 

ent  fails  to       nth,  and  the  respondent  not  appearinfj, 
appear),  un-  *  '  rr  o» 

less  the  ap- 
pellant has 
served  upon 
the  respond- 
ent a  notice, 


ByleSi  Serjt,  for  the  appellant,  referring  to  the  63rd  (a) 
and  64th  (J))  sections,  and  to  the  case  of  Norton^  app., 
The  Town-Clerk  of  Salisbury  ^  resp.  (c),  sought  to  derive 


—  under  the 

6  &  7  VicL  c,  18.  9, 62.  —  of  his  intention  to  prosecute  the  appeal,  ten  clear  days 
before  tlie  first  day  appointed  hy  the  court  for  hearing  appeals,  exclusive  both 
of  the  day  of  service  of  the  notice  and  of  the  day  so  appointed. 


(a)  Which  enacte  *'  that  the 
judges  of  the  said  court  of 
Common  Pleas  shall,  as  soon 
as  may  be  after  the  fourth  day 
of  Michaelmas  term  in  every 
year,  make  arrangements  for 
hearing  the  appeals  entered  as 
aforesaid  («.  62.),  and  shall  ap- 
point such  certain  day  or  days, 
either  in  term  time,  or  in  time 
of  vacation,  as  they  may  think 
fit  and  necessary,  but  as  early 
as  conveniently  may  be,  for  the 
purpose  of  hearing  and  deciding 
such  appeals;  and  the  said 
judges  shall  cause  public  notice 
to  be  given  of  the  time  and 
place  so  appointed  by  them  for 
that  purpose,  and  of  the  order 
in  which  such  appeals  will  be 
heard." 


(6)  Ant^,  p.  6. 

(c)  4  C.  i?.  32.,  1  Lutw. 
Reg.  C€u,  538.,  in  which  it  was 
held,  that  the  court  has  no 
power  to  hear  an  appeal,  where 
the  respondent  fails  to  appear, 
unless  the  appellant  has  served 
upon  him  a  notice,  —  under 
6  &  7  Vict-  c.  18.  s.  62.,  —  of 
his  intention  to  prosecute  the 
appeal,  ten  days  at  least  before 
the  first  day  appointed  by  the 
court  for  hearing  appeals  —  that 
is,  ten  clear  days,  exclusive  both 
of  the  day  of  service  and  of  the 
day  so  appointed. 

And  see  Adey,  app..  Hill, 
resp.,  if  C.B.3S  ,1  Lutw.  Reg. 
Cos.  542. 
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aid  from  the  interpretation  cinuse,  section  101*9  which, 
amongst  other  things,  provides,  that,  ^^  where  the  sub- 
ject or  context  requires  it,  every  word  importing  the 
singular  number  only,  shall  extend  and  be  applied  to 
several  persons  or  things,  as  well  as  one  person  or 
thing;"  contending  that  the  notice  was  at  all  events 
good  for  the  third  day  of  bearing,  viz.  the  18th. 


1847. 

Clark  B^ 
App. 

Beaton, 
Resp. 


Maule,  J.  Unless  you  can  successfully  contend  that 
pur  notice  would  have  been  sufficient  if  the  case  had 
been  called  on  on  the  11th,  the  appellant  has  no  locus 
standi. 


The  rest  of  the  court  concurring. 


Appeal  dismissed. 


Ipilat^  Cerm^ 


1848. 


Borough  of  Bewdley. 

Charles  Watson,  Appellant,  Francis  Pitt, 

Respondent. 

Jan.  so. 

PHARLES  WATSON,  o^  Bridge  Street,  in  StourpoH^  The  proof  of 
within  the  borough  of  Bewdley,  objected  to   the  «c«'^><^  ^^  * 

name  of  Francis  Pitt  being  retained  on  the  list  of  persons  je^tion  was  as 

follows :  — 
ITie  party  employed  to  serve  it,  went  to  the  place  of  abode  of  the  voter,  as  de- 
"cribeid  In  the  list,  between  9  and  10  o'clock  at  night  on  the  25th  of  August, 
ind  knocked  several  times  at  the  door ;  no  person  answering,  he  put  the  notice 
^e  the  door^  and  there  left  it  The  revising  barrister  having  decided  that  the 
time  and  mode  of  service  were  unreasonable — the  court  confirmed  his  decision. 

SmAk,  that  the  sufficiencv  of  the  service  was  a  question  for  the  revising  bar- 
riiter. 
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Watsow, 
App. 

Pitt, 
Rei^. 


entitled  to  vote  in  the  election  of  a  member  to  serve  in 
parliament  for  the  said  borough,  in  respect  of  a  house 
and  land  in  the  hamlet  of  WribbenhaU. 

The  facts  of  the  case  were  as  follows  :  — 

William  Tcylor,  on  behalf  of  the  objector,  went  to  the 
house  of  Francis  Pitt^  between  nine  and  ten  o'clock  in 
evening  of  the  25th  of  jtugust  last.  He  knocked  at  the 
door  of  the  house  several  times ;  and  no  person  an* 
swered.  He  thereupon  put  a  due  notice  of  objection, 
signed  by  Charles  Watson^  within  the  hoase.  {a)  This 
was  the  only  occasion  on  which  Taylor  attempted  to 
serve  the  said  notice. 

The  revising  barrister  decided  that  this  was  not  a 
sufficient  service  of  notice  of  objection,  within  the  mean- 
ing  of  the  17th  section  of  the  6  &  7  Vict  c»  IS;  and 
therefore,  that  Charles  Watson  was  not  entitled  to  call 
upon  Francis  Pitt  to  prove  that  he  was  entitled  to  be 
retained  on  the  list  of  voters  for  the  said  borough  :  and, 
accordingly,  Pitfs  name  was  retained  on  the  list  of 
voters. 

If  the  court  shall  be  of  opinion  that  the  service  was 
sufficient,  then  the  name  of  Fraticis  Pitt  is  to  be  ex- 
punged from  the  said  list.  But,  if  the  court  shall  be 
of  opinion  that  the  service  was  insufficient,  then  the 
name  of  Francis  Pitt  is  to  be  retained  on  the  list. 


1847. 

Nov,  18. 


Gray,  for  the  appellant.  The  facts  stated  in  this  case, 
shew  a  perfectly  good  service  of  the  notice  of  objection. 
The  words  of  the  17th  section  of  the  6  &  7  Vict.  c.  18.  (6), 


(a)  See  the  case  as  amended, 
post,  83. 

(6)  That  section  enacts 
"  that  every  person  whose  name 
thall  have  been  inserted  in  any 
list  of  voters  for  any  city  or 
borough,  may  olgect  to  any 
other  person^  as  not  having  been 
entitled  on  the  last  day  of  July 


next  preceding,  to  have  his 
name  inserted  in  any  list  of 
voters  for  the  same  city  or 
borough  ;  and  every  person  ao 
objecting,  sbaU,  on  or  before  the 
25th  day  of  August  in  that 
year,  give,  or  cause  to  be  given, 
a  notice,  according  to  the  form 
numbered  10.  in  schedule  (B.), 
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upon  which  the  question  tarns,  are  — "and  every  per-  1848. 
son  so  objecting,  shall  give  (a)  or  caase  to  be  left  at  — .. 
the  place  of  abode  of  the  person  objected  to,  as  stated  Watson, 
in   the  said  list,  a  notice,"  &c     [ff7Mf,  CJ.     The  ^^^ 
notice  is  not  stated  to  have  been  served  "  at  the  place  Rap. 
of  abode  of  the  person  objected  to."]      The  revising 
barrister  has  not  very  closely  adhered  to  the  words  of 
the  act:  but  his  meaning,  it  is  submitted,  is  obvious. 
[WUdfj  C.  J.     How  can  we  speculate  upon  his  mean- 
ing ^being  difierent  from  what  he  says?   Maule^  J.     A  Qtomv,  as 

notice  put  under  a  door,  even  at  the  place  of  abode  of  *?  *^®  '"®: 
,  ciency  of  the 

the  party  for  whom  it  is  intended,  would  probably  not  gervioe  of  a 

be  well  served,  unless  it  appeared  that  such  party  was  the  notice  of  ob-  '. 

occupier  of  the  whole  house.]    If  it  had  been  intended  by  p^^^  j/ 

the  revising  barrister  to  raise  any  question  of  that  sort,  under  the 

it  would  have  been  so  stated.   iWilde,  C.  J.    Probably  it  ^^'^  ^f  ^« 

.      ,     Douse  in 

may  be  assumed,  that,  primdfade^  a  man's  house  is  his  which  the 
place  of  abode.]     Assuming,   then,  that  this  was  the  party  resides^ 
party's  place  of  abode,  the  objection  taken  to  the  mode  ^^^^  ^^ 
of  service  is,  that,  calling  once  at  the  house,  and  putting  whole  house, 
the  paper  under  the  door,  is  not  suflBcient;  and  that 
some  degree  of  diligence  should  have  been  used  to  ef- 
(^  a  personal  service.    ^Maule^  J.    Possibly  the  re- 
vising barrister  may  have  thought  that  the  service  was 
locompletey  unless  the  notice  was  left  with  some  person 


or  to  the  like  effect,   to  the  so  objecting  shall  also  give,  or 

orvMers  who  shall  have  made  cause  to  be  left  at  the  place  of 

<Kit  the  list  in  which  the  name  abode  of,  the  person  olgected  to, 

^  the  person  ao  olgected  to  as  stated  in   the  said  list,   a 

^  have  been  inserted ;  or,  if  notice,  according  to  the  form 

^  person  otgected  to  shall  have  numbered  11 .  in  schedule  (B.); 

^  inserted  in  the  list  of  free-  and  every  notice  of  objection 

ncD  of  any  city  or  borough,  shall  be  signed  by  the  person 

except  the  city  of  London^  then  objecting." 
to  the  town-derk  of  such  city  (a)  Vide  4  C  jB.  1 1,  n.  (a). 

or  borough ;  and  every  person 
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"Watbon, 

App. 

Pitt, 
Resp. 


at  the  voter's  place  of  abode.  Wilde,  C.  J.  If  these 
cases  were  stated  by  the  revising  barrister  in  the  absence 
of  the  parties  interested,  we  should  feel  disposed  to  read 
them  with  more  liberality.  But  the  statute  makes  the 
parties  responsible  for  the  form  of  the  case :  if  it  be  in- 
correctly drawni  they  may  object  when  it  is  read  over  to 
them,  {a)  I  think  it  is  too  much  to  ask  the  court  to 
grope  about  in  the  dark  to  endeavour  to  ascertain  what 
the  objection  is.]  The  court  may,  if  the  case  is  insuf- 
ficiently stated,  remit  it  to  the  revising  barrister  to  state 
the  question  more  accurately,  {b)  There  is  nothing 
objectionable  in  the  service  having  taken  place  here  be- 
tween nine  and  ten  o'clock  at  night.  The  rules  that 
regulate  the  service  of  proceedings  in  suits  in  the  su- 
perior courts,  are  not  applicable  in  all  their  strictness 
to  these  notices.  [  Wilde\  C.  J.  Unless  the  respondent 
will  consent  to  the  case  being  amended,  by  stating  the 
service,  such  as  it  was,  to  have  been  *^  at  his  place  of 
abode  as  stated  in  the  list,"  (c)  the  case  must  go  back 
to  the  revising  barrister  to  be  re-stated.] 


Byles^  Serjt.,  for  the  respondent*     The  case  may  be 
considered  as  amended  in  the  particular  mentioned,  and 


(a)  The  42nd  section  of  the 
6  &  7  Vict,  c,  1 8.  only  requires 
the  revising  barrister  to  read 
over  the  statement  to  the  ap^ 
Reliant;  and,  the  declaration 
of  appeal  being  signed^  and  the 
case  indorsed^  signed,  and  dated, 
the  revising  barrister  is  to  de- 
liver *'  a  copy  of  such  statement, 
with  the  said  indorsement 
thereon,  to  the  respondent  in 
such  appeal,  who  shall  require 
the  same." 

(6)  6  k  7  Vict.  c.  IS.  *.  65. 
—  *^  Provided  always,  that,  if 


the  said  court  shall  be  of  opin- 
ion in  any  case  that  the  state- 
ment of  the  matter  of  the  ap- 
peal is  not  sufficient  to  enable 
them  to  give  judgment  in  law, 
it  shall  be  lawful  for  the  said 
court  to  remit  the  said  state- 
ment to  the  revising  barrister 
by  whom  it  shall  have  been 
signed,  in  order  that  the  case 
may  be  more  fully  stated." 

(c)  See  Allen,  app.,  GreeU' 
9Ul  resp.,  4  C.  B.  100.,  I 
Lutw,  Reg.  Cos.  59^, 
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then  the  statement  as  to  the  mode  of  service  will  stand         1848. 
thus  —  Taylor  went  to  the  place  of  abode  of  Pitt^  as        — 
described  in   the  list,  between  nine  and  len  o'clock  in       *^atson, 
the  evening  of  the  25th  of  August.     He  knocked  at  the         p^^* 
door  several  times ;  and,  no  person  answering^  he  put         Resp. 
the  notice  within  the  house  —  not,  as  is  assumed  on  the 
other  side,  under  the  door:  he  may  have  dropped  it 
down  the  chimney*  {a)     [^Maule,  J.  We  shall  never  get 
on  with  this  case  unless  we  look  at  it  with  a  little 
charity.]     In  Chaffers  v.    Glover  {h)   it   was  held  that 
service  of  a  rule  nisi  to  compute,  by  leaving  it  at  the 
defendant's  apartments,  in  which  no  person  then  was, 
though  the  defendant  then  resided  there,  was  not  suf- 
ficient    The  meaning  of  the  statute  is,  that  the  service 
shall  be  such  as   to  render  it  likely  that  the  notice 
will  reach  the  hand  for  which   it  is  intended.      Ap- 
plying to  this  case  the  rule  that  was  applied  to  that  of 
WalsoHy  app..  Cotton,  resp.  (c),   can  the  court  infer  a 
service  to  be  sufficient  which  the  revising  barrister  has 
found  to  be  insufficient  ?  Many  modes  of  service  might 
be  suggested  that  would  not  be  good.  iMaule,  J.  Must 
not  the  revising  barrister  be  taken  to  have  decided  that 
such  a  mode  of  service  as  he  describes  could  not  under 
any  circumstances  be  good  ?]     He  finds  as  a  fact  that 
the  notice  was  not  well  served  ;  and  he  states  circum- 
stances that  amount  to  no  service  at  all. 

Grai/9  in  reply.  The  facts  stated  shew  a  sufficient 
service  in  point  of  law.  For  this  purpose,  the  objector 
had  to  the  latest  moment  of  the  day.  The  statute 
points  out  the  mode  and  place  of  service.     It  is  no  part 


(a)  Not  if  *'  house  "  in  this  see  Gardner  v.  Oreen,  3  DowL 

pttt  of  the  sentence  also  means  P.  C  34i3, 
"  pUce  of  ahode."  (c)  Ante,  p.  51 . 

(6)  5  Dotffl.  P.  C.  81.  And 

VOL.  V.  —  C.  B.  G 
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1848«        ^f  the  tevisiifig  barrister's  duty,  to  inquire  whether  it 

— — *        lias   reached    the   parly *s  hand  or  not.     ^Wilder  CJ. 

WATaowy      Thg  notice  is  not  stilted  to  have  been  &/?,  but  only  put 

p  within  the  house*     It  may  have  been  withdrawn  again.] 

Retpb         It  cannot  be  denied  that  the  case  is  stated  with  a  very 

reprehensible  degree  of  looseness.     Probably  the  only 

remedy  will  be  by  adopting  the  course  pointed  out  by 

the  6  &  jVici.  c.  18L  s.65. 

Wilde,  C.  J.  It  certainly  is- to  be  regretted  that  this 
case  has  beeh  sent  to  us  in  such  a  form  as  to  provoke 
much  unnecessary  deky  and  expense  to  the  [Parties. 
Ix  is  very  desirable  (hat  the  facts  should  be  so  stated  as 
|ipt  totally  to  exclude  the  ground  upon  which  the  de- 
cbioa  is  formed.  If  the  fucts  are  so  stated  as  to  be  con- 
sistent with  either  view  of  the  case,  what  is  the  couit  to 
do?  .The  statute  provides  that  the  person  objecting 
shall  give  or  cause  to  be  left  at  the  place  of  abode  of 
the  person  objected  to,  as  stated  in  the  list,  a  notice, 
according  to  the  form  in  the  schedule.  No  doubt  the 
notice  may  be  left  at  the  place  of  abode  under  such  cir- 
cumstances as  that  tlie  service  would  not  be  good^  The 
casestates,  that  the  person  intrusted  to  serve  the  notice 
went  to  the  bouse  of  Uie  respondent,  between  nine  and 
ten  o'clock  in  the  evening  of  the  last  day,  and  knocked 
several  times  at  the  door;  that  no  person  answered; 
and  that  he  therefore  put-  the  notice  'within  the  house.  It 
would  be  possible  to  do  that  which  is  said  to  have  been 
done,  in  a  manner  that  would  coustitpte  it  a  good  ser- 
vice»  It  would  also  be  possible  so  to  do  it  as  to  make 
it  a  mere  evasive  and  fraudulent  act.  As  the  case  now 
stands  it  is  quite  impossible  for  the  court  to  deal  with 
it  satisfactorily..  Considering  the  lateness  of  .the  hour 
at  which  Taylor  went  to  serve  the  notice,  and  that  he 
so  placed  it  as  to  render  it  probable  that  it  might  have 


II  VICTORIA.  88 

been  abstracted  by  a  stranger,  or  otherwise  have  failed        1848. 
to  reach  its  destination,  we  can  hardly  hold  the  service        — — 
good.     At  the  sarae  time,  it  is  not  by  any  means  ira-      Watson, 
possible  that  the  facts  stated  may  be  consistent  with  due         p^^ 
service.     The  case  must,  therefore,  be  sent  back  to  the         Reap, 
revising  barrister  to  be  more  fully  stated,  as  to  whether 
the  service  of  the  notice  of  objection  was  made  at  the 
foter's  place  of  abode  mentioned  in  the  list,  and  whether 
the  notice  was  left  there ;  and  also  as  to  the  ground  on 
which  the  revising  barrsiter  came  to  the  conclusion  that 
the  facts  found  by  him  did  not  establish  a  sufiScient  ser- 
vice of  such  notice. 

The  case  having  accordingly  been  remitted  to  the 
misiog  barrister,  be  returned  it  with  the  following  ad- 
ditions:— 

''  I  hereby  find  the  following  additional  facts,  namely 
—  that  the  service  of  the  said  notice  was  made  at  the 
Toter*s  place  of  abode  mentioned  in  the  list,  and  that 
the  said  notice  was  put  inside  the  said  door,  which  was 
the  usual  entrance  door  of  the  said  house,  and  was  left 
there:  and  I  state  and  submit  to  the  court  that  the 
Ibllowingwas  the  ground  of  my. said  decision,  viz.  I  was 
of  opinion  that  the  time  and  mode  of  the  service  of  the 
said  notice  were  unreasonable,  and  that  some  further 
attempt  to  leave  the  said  notice  with  some  person  at  the 
said  house  of  the  said  Francis  Pitt^  ought  to  have  been 
proved,  in  order  to  satisfy  the  provisions  of  the  said 
statute.** 

Gray^  for  the  appellant.     The  statute  gives  the  ob-       Jan,  20. 
jector  until  the  last  moment  of  the  day  for  the  service  of 
the  notice ;  and  all  he  is  required  to  do,  is,  to  serve  it 
personally  upon  the  person  objected  to,  wherever  he 
niay  find  him,  or  cause  it  to  be  left  at  his  place  of  abode. 

6  2 
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1848.        This  he  has  done;  and,  in  the  absence  of  any  suggestion 

of  fraud,  it  was  not  competent  to  the  revising  barrister 

••  ^"^^^9  to  find  the  service  insufficient  The  supplementary 
Pitt  Statement  shews  that  the  service  was  bona  fide  made, 
Resp.  and  that  it  was  only  unreasonable,  in  respect  of  the 
time.  \WHdey  C.  J.  Unreasonable  as  to  '*  the  time 
and  mode  of  the  service/']  It  is  submitted  that  his  con- 
clusion that  the  mode  of  service  was  unreasonable,  could 
only  be  warranted  by  shewing  that  there  was  some  con- 
trivance to  prevent  its  coming  to  the  hands  of  the  party. 
[Cressmell^  J.  I  do  not  see  how  the  question  of  fraud 
has  any  application.  The  inquiry  is,  whether  there  has 
been  a  service  in  compliance  with  the  act.]  The  court 
has  on  various  occasions  enlarged  upon  the  necessity  of 
adhering  closely  to  the  words  of  the  statute.  [  Wildcy  C.  J. 
Such  a  mode  of  service  as  this  clearly  would  not  be 
considered  reasonable,  under  the  ordinary  practice  of 
the  court :  and  I  doubt  whether  it  would  be  sufficient  in 
the  case  of  a  notice  of  the  dishonor  of  a  bill  of  exchange.] 
All  that  the  party  has  to  do,  is,  to  serve  the  notice  in 
the  manner  pointed  out  by  the  act.  If  this  had  been  a 
service  by  pcJst,  under  s.  100.,  it  would  clearly  have  been 
well  delivered  by  the  postman's  having  dropped  it  through 
a  slit  in  the  door. 

ByleSy  Serjt,  for  the  respondent.  The  position  of 
the  appellant  is  not  at  all  improved  by  the  amended 
case.  The  revising  barrister  now  states,  as  a  conclusion 
of  fact,  that  the  service  was  unreasonable  both  as  to  the 
time  and  as  to  the  mode  of  making  it.  The  true  con- 
struction of  the  6  &  7  VicL  c.  18.  s.  17.  is  not  that  the 
notice  may  be  served  by  leaving  it  at  the  party's  place 
of  abode  at  any  hour  of  the  twenty-four.  The  time 
must  be  reasonable.  The  court  will  put  the  same  con- 
struction upon  this  section  as  upon  the  provision  in  the 
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2  JF.  4.  c.  45.  s.  79.  as  to  service  of  notices  upon  over-        1848. 
seers:  it  must  be  done  within  the  ordinary  hours  of        — 
business.     The  court  will   require  such  a   service   as       »VAT80!f, 
would  comply  witli  its  ordinary  practice,  or  as  would         p    * 
suffice  in  the  case  of  a  notice  of  dishonor,  or  a  notice         Resp. 
to  quit.    [^MauU,  J.    The  cases  are  not  quite  analogous. 
The  service  need  not  be  at  the  ordinary  place  of  abode 
of  the  party,  it  is  to  be  at  a  place  which  may  or  may 
not  be  his  place  of  abode  at  the  time  of  service,  viz.  his 
place  of  abode,  as  slated  in  the  list]     Wherever  served, 
the  service  must  be  in  the  usual  manner.     It  may  be 
inferred  from  the  statement  that  he  still  resides  there. 
[Maule^  J.     We  cannot  draw  inferences :  we  are  sitting 
on  appeal  as  to  matters  of  law,  under  an  act  of  parlia- 
ment that   expressly   excludes   us   from   dealing   with 
matters  of  fact.]     Then,  the  matter  is  concluded  by  the 
finding  of  the  revising  barrister ;   Watson^  app*f  Cotton^ 
resp. 

Gray  was  heard  in  reply. 

Wilde,  C.  J.  I  am  of  opinion  that  the  revising  bar- 
rister has  arrived  at  a  correct  conclusion  in  this  case. 

The  17th  section  of  the  6  &  7  Vict.  c.  18.  requires  the 
notice  of  objection  to  be  given  t.)  the  party  objected  to, 
or  left  at  his  place  of  abode  as  stated  in  the  list.  It  is 
clear  that  many  modes  of  leaving  the  notice  at  the  place 
of  abode  might  be  suggested,  which  would  satisfy  the 
zords  of  tlie  act,  and  would  yet  be  no  compliance  with 
its  spirit  and  intention.  This  leads  us  to  consider 
wliat  we  must  hold  to  have  been  the  reasonable  intention 
of  the  legislature.  I  think  the  time  and  mode  of  service 
must  be  such  as  to  afTord  reasonable  ground  for  pre- 
suming that  the  notice  will  reach  the  hands  of  the  party 
for  whom  it  is  intended.     Was  the   mode  of  service 
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1848.        adopted  here  such  as  to  afTord  reasonable  ground  for 

•'  such  a  presumption  ?    It  appears  that  the  person  charged 

Watson,      ^j^j^  ^j^^  ^^^^  ^p  serving  the  notice,  went  to  the  house 

Pitt         between  nine  and  ten  o'clock  in  the  evening,  and  knocked 
Resp.         several  times  at  the  door ;  and  that,  no  one  answering, 
he  put  the  notice  inside  the  door,  and  there  left  it.     The 
revising  barrister  decided  that  this  was  not  a  suflScient 
service,  and  that  the  appellant  was  not  entitled  to  call 
upon  the  respondent  to  substantiate  his  right  to  be  upon 
the  list  of  voters.     He  now  informs  us  that  the  ground 
of  his  decision  was,  that,  in  his  opinion,  the  time  and 
mode  of  the  service  were  unreasonable,  and  that  some 
further  attempt  to  leave  it  with  some  person  at  the  house 
ought  to  have  been  proved,  in  order  to  satisfy  the  pro- 
visions of  the  act.     That  is  to  say,  that,  going  to  the 
house  at  a  late  hour  in  the  evening,  when  it  is  uncertain 
whether  there  is  any  one  in  it,  or  awake,  if  there,  and, 
regard  being  had  to  the  lateness  of  the  hour,  not  taking 
reasonable  means  to  ascertain  whether  there  is  any  one 
there  or  not,  and  merely  putting  the  notice  under  or 
through  the  door,  does  not  amount  to  a  service  within 
the  act     Possibly  the  notice  would  have  been  left  in 
good  time,  if  the  service  had  not  been  attended  with 
circumstances  that  made  it  in  other  respects  unreason- 
able.    But,  when  a  party  chooses  to  go  at  so  late  an 
hour  for  the  purpose  of  serving  a  notice,  he  is  bound  at 
least  to  shew  that  it  was  left  under  circumstances  reason- 
ably calculated  to  lead  to  the  conclusion  that  the  party 
to  whom  it  is  addressed  has  an  ordinary  chance  of  re- 
ceiving it.     I  think  the  decision  of  the  revising  barrister 
was  correct.     And  I  consider  it  a  conclusion  of  fact. 

• 

Maule,  J.  I  am  of  the  same  opinion.  Upon  the 
whole,  I  incline  also  to  think,  that,  whether  the  service 
of  the  notice  was  suflScient  or  not,  was  a  question  of  fact 
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for  the  revising  barrister  to  determine.     And  I  think  he        184.8. 
hitfoorrecriy  determined  it.  .  ••      .  :« 

App. 
Decision  affirmed^  with  costs.         ^*^ 


The  rest  of  the  court  concurring, 


I  -       • 


•  Borough  of  Abingdon. 

■ '        ■  ■      " '        ' .       • .    •       ••• 

William  Aldwobth,  Appellant,  John  Joseph 

Dobe,  Respondent.  ' 


■' « * 


Jan.  20. 


lOHN  JOSEPH  DORS  objected  to  the  name  of  The  respond- 

William  Atdworih  being  retained  on  the  list'ol^pef-  entnotap- 
sons  entitled  to  vote  in  the  election  bf  a  member  for'  the  Jn\[p^j|  i 
borough  o(  AUngion  ;  'ahd,  in  his  notice,  as  well  to  the  being  called 
party  as  to  the  overseers,  he  described  himself-^  as  being  ^"!i    -n*?!  " 
''on  the  list  of  voters  for  the  parish  of  "Si,  HelerC$^  dismissed, 

The  safficiency  of  this  description*  was  disputed  by  the  *"*!««  the 

1       t     r  II      •         •'  .        .  i      appellant  is 

»oter,  under  the  toilowing  cn*cumstances :  •:—  prepared  with 

The  borough  of  Abingdofi  consists  of  two  parishes—  an  affidavit  of 
».  Helen's  and  Si.  Nicholas.     In  each  of  these  parishes,  *®  ^^/  ?^'- 
the  lists  of  persons  entitled  to  vote  are  knnually  made  notice  to  the 
our,  and  signed  by  the  overseers ;  one  being  the  list  of  respondent, 
persons  entitled  as  inhabitants  paying  scot  and  bearinj^  the  6  &  7^ 
lot;  the  other,  the  list  of  persons  entitled  as  occupiers  Fiet,  c.  18. 

of  bouses,  under  the  2  fV.  4.  c.  45.  s.  27.     The  head-  ''  ^'\^l  ^^ 

a  special  affi- 
rog  of  the  former  is  as  follows :  —  ^^yn  q£  ci,. 

'^The  list  of  all  persons  (not  being  freemen)  entitled  bring  him 
U)  vote  in  the  election  of  a  member  for  the  borouxih  of  within  the 
Mingdofii  in  respect  of  any  rights  otb^r  than  llios^  ^"^64*^  ^" 
conferred  by  an  act  passed  in  the  second  year  of  the 
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1848,        reign  of  King  William  the  Fourth,  intituled  *  An  act  to 

• amend  the  representation  of  the  people  in  England  and 

AuiwoRTH,     jfTalesJ " 
App. 

Pore, 

Resp,  The  heading  of  the  latter  is  as  follows  :  — 

"  The  list  of  persons  entitled  to  vote  in  the  election 
of  a  member  for  the  borough  of  Abivgdon^  in  respect  of 
property  occupied  within  the  parish  of  St.  Helen  [or 
St,  Nicholas^  as  the  case  might  be],  by  virtue  of  an  act 
passed  in  the  second  year  of  the  reign  of  King  William 
the  Fourth,  intituled  *  An  act  to  amend  the  representa- 
tion of  the  people  in  England  and  Wales.^ " 

The  objector's  name  was  on  the  list  last  named.  It 
was  contended,  on  behalf  of  the  appellant,  that  the 
notice  of  objection  should  have  stated  on  which  of  these 
two  lists  the  name  of  the  objector  appeared. 

The  revising  barrister  required  proof  to  be  given  of 
the  qualification;  which  not  being  done,  the  name  of 
William  Aldworth  was  expunged. 

The  names  of  twelve  other  persons  in  St.  Helen\ 
and  those  of  three  others  in  St.  Nicholas^  similarly  ob- 
jected to,  were  under  similar  circumstances  expunged, 
and,  they  having,  as  well  as  William  Aldworth^  duly 
given  notice  of  appeal,  their  cases  were  consolidated 
with  the  principal  case. 

If  the  court  shall  be  of  opinion  that  the  notice  of 
objection  was  insufficient,  fur  the  reason  suggested,  the 
names  of  these  several  parties  are  to  be  restored  to 
the  lists. 

Upon  this  case  being  called  on  on  the  18th  oiNovem^ 
her  last,  the  respondent,  relying  upon  the  absence  of 
the  proper  ten  days*  notice  required  by  the  6  &  7  Vict. 
c.  18.  ss.  62.  64.,  did  not  appear. 
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Jlexander  (with  whom  was  Davison)^  for  the  appel*        1848. 

lant,  not  being  prepared  with  an  affidavit  of  the  special        

circumstances  to  excuse  the  want  of  due  notice,  —  it    -^^^o^th, 
having,  as  he  said,  been  understood  that  the  respondent        p^^^ 
would  appear,  —  prayed  that  the  case  might  be  post-         Reap. 
poned,  pui-suant  to  the  proviso  in  5.u4.  (a)     IV.  Wil" 
HamSi  J.     I  can  understand  that  the  misconduct  of  the 
respondent  might  prevent  the  party  appellant  from  being 
farnished  with  a  mere  formal  affidavit,  but  not  with  one 
of  special  circumstances  to  excuse  the  want  of  a  due  notice 
under  s.  62.]     CoUman^  J.    You  do  not  come  prepared 
with  an  affidavit  shewing  any  facts  to  entitle  you  to  call 
upon  us  to  postpone  the  hearing.]     In  Newton^  <tpp*f 
TheTawn-Clerk  of  Mobberly^  resp.  (J),  the  court  allowed 
the  case  to  stand  over,  under  similar  circumstances,  (c) 

Per  cwiam.  {d)  The  case  may  stand  postponed  until 
the  next  term,  without  prejudice  to  the  respondent's 
rights. 

Alexander,  for  the  appellant,  now  produced  an  affi-  Jan,  20. 
davit  which  stated,  that,  when  the  parties  were  before 
the  revising  Barrister,  it  was,  with  his  concurrence, 
agreed  between  them  that  n  case  should  be  stated  for 
the  opinion  of  this  court,  in  which  Aldwori/i  should  be 
appellant,  and  Dore  respondent,  and  that  all  requests 
and  notices  necessary  to  be  given,  should  be  consi- 
dered as  actually  then  given,  and  the  case  as  actually 
ihen  drawn  and  settled  by  the  revising  barrister  in 
court;  that  all  the  necessary  facts  were  then  furnished 
to  the  revising  barrister  by  both  parties,  to  be  embodied 
in  a  case,  which  was  to  be  drawn  by  him  at  a  more 

(a)  Antc^  p.  6.  had  been  waived  by  agreement 

(ft)  2  C.  B.  203.,   1  Lutw,  of  the  parties. 

^,  Cos,  SS5.  (d)  Coltmany    Maule,    and 

(e)  Bat  upon  the  production  V.  Wiliianvt,  J  J.,  Wilde,  C.  J., 

of  an  affidavit  that  the  notice  being  absent. 
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1848.        Convenient  opportunity,  and  transmitted  to  the  appel- 
•  lant^s   solicitor,    all   the   formalities   incidental   thereto 

Aldworth^  being  considered  as  having  been  duly  observed  and  per- 
DoRs,  formed.  The  case  was  not  received  by  the  appellant's 
Resp.  solicitor  until  the  30th  of  October^  and  a  notice  was 
served  upon  the  respondent  on  the  5th  of  November,  {a) 
Assuming,  as  the  appellant  was  led  to  do,  that  the  re- 
spondent would  appear,  no  affidavit  was  upon  the  former 
occasion  produced,  to  shew  that  there  was  not  time  to 
give  the  proper  ten  days'  notice.  [^Wildei  C.  J.  You 
had  no  right  to  assume  that  the  respondent  would  ap- 
pear. You  were  bound  to  shew  that  you  had  given  the 
proper  notice,  or  to  be  prepared  with  some  reasonable 
ground  of  excuse  for  not  having  done  so.  The  affidavit 
you  now  produce  does  not  remove  you  from  the  posi- 
tion you  stood  in  on  your  first  appearance,  —  that  of  a 
defaulter,  without  any  sufficient  excuse.]  The  affidavit 
shews  an  agreement  to  dispense  with  notice.  [^Maule^  J. 
The  argument  was  postponed  from  the  last  term  for  the 
purpose  of  enabling  you  to  obtain  an  affidavit  shewing  that 
you  had  not  had  time  to  give  the  proper  notice,  so  as  to 
bring  you  within  the  proviso  in  5.  64.  {b)  That  affidavit 
you  do  not  even  now  produce.  That  which  you  do 
produce  shews  nothing  like  a  waiver  of  notice,  — even 
if  that  would  avail  you.  {c)  It  merely  relates  to  what 
passed  at  the  court  of  revision.  You  are  precisely  in 
the  same  situation  as  you  would  have  been  in  if  this  case 
had  been  called  on  on  the  first  day  appointed  for  hear- 
ing appeals  in  the  last  term,  and  you  had  then  asked 
for  judgment,  without  producing  an  affidavit  of  the  due 
service  of  the  notice  upon  the  respondent.]  If  such  an 
affidavit  had   been  prepared,  and  the  respondent   had 

'  -  '  .... 

(a)  The  first  day  appointed  (c)  See  Newton,  app.,   The 

for  the  hearing  of  the  appeals  Town' Clerk  of  Mobberiy,  resp 

being  the  11th.  2  C.  ^.203.,  I  Lulto.  Reg. 

(6)  Ant^i  p.  6.  Com.  335. 
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appeared,  the  expense  would  have   been  uselessly  in-  1848. 

curred,  and  it  would  not  have  been  allowed  on  taxation.  ^»— 

[Mauie^  J.  We  have  no  power  to  postpone  the  hearing,  Aldwobth, 

without  such  an  affidavit  as  will  bring  the  case  within  Dobb 

the  proviso  in  s.  G^.]  Reip. 

Wilde,  C.  J.  I  am  of  opinion  that  the  appellant  is 

not  in  a  situation  either  to  ask  for  judgment,  or  to  have 

the  hearing  postponed ;  and  that  all  we  can  do,  is,  tb 

dismiss  the  appeal.     He  is  not  prepared  with  any  affi- 

davit  of  service  of  the  notice  required  by  5.  62.,  so  as 

to  cnutle  him   to  judgment;    or  with  any  affidavit  to 

excuse  the  want  of  due  notice,  so  as  to  entitle  him  to  a 

postponement,  under  s.  64.     The  only  affidavit  he  does 

produce,  speaks  of  arrangements  between  the  parties  as 

to  waiving  certain  formalities  at  the  court  of  revision. 

It  is  unnecessary  to  repeat  that  the  court  has  no  general 

power,  under  this  act,  to  postpone  the  hearing;  and 

that  its  provisions  must  not  be  departed  from,  unless 

upon  very  substantial  grounds,  {a)      None  such  are 

presented  here. 

Maule,  J.  I  coincide  entirely  in  the  opinion  pro- 
Dounced  by  the  lord  chief  justice. 

Cresswell,  J.  Not  having  been  in  court  when  this 
case  was  first  called  on,  I  do  not  know  what  then 
passed.  But,  assuming  that  this  was  the  first  day  of  hear- 
ing, no  materials  are  presented  to  us,  to  warrant  us  in 
postponing  the  hearing  of  this  appeal ;  and  the  appellant 
is  not  in  a  situation  to  ask  for  judgment  in  his  favour. 
We  can  only,  therefore,  dismiss  the  appeal. 

V.  Williams,  J.,  concurred. 

Appeal  dismissed. 

(a)  Vide  Palmer ^  app.,  Allen,  reap.,  ante^  p.  1. 
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Held,  that 
the  com- 
mittee  of  a 
lunatic's 
estate,  who 
has  taken  into 
his  own  occu- 
pation part 
of  the  land, 
charging 
himself,  —  in 
the  account 
rendered  by 
him  to  the 
court  of 
Chancery, 
and  allowed 
by  the  master, 
—  with  a 
yearly  sum  as 
"  rent,"  does 
not  thereby 
become  an 
occupying 
tenant  within 
the  2  W.  4-. 
c.  45.  9,  20. 


County  of  Northampton  —  Southern  Division. 

Edmund  Singer  Burton,   Appellant,   Herbert 

Langham,  Kespondent. 

jUTERBERT  LANGHAM  is  committee  of  the  estate 
of  his  brother,  Sir  James  Hay  Langhamy  Bart.,  and 
holds  lands  in  Cotteshrooke^  in  the  county  of  Northamp^ 
lolly  as  occupier,  to  the  value  of  393/.  'per  annum.  The 
said  Herbei't  Langham  proved  that  his  accounts  were 
from  time  to  time  transmitted  for  examination  and  ap- 
proval, to  the  court  of  Chancery ;  and  a  statement  was 
produced  by  him,  intituled  —  "The  ninth  account  of 
Herbal  Langhamy  as  committee  of  the  estate  of  Sir  J. 
H.  Langhamy  Bart/' — bearing  the  signature  of  Edward 
JVinsloWy  one  of  the  commissioners  of  lunacy,  and  the 
seal  of  the  Court;  in  which  account  the  name  of  Herbert 
Lavgham  appeared  as  tenanty  in  the  tenant's  column,  at 
the  rent  of  393/.  per  annum. 

The  said  Herbert  Langham  stated  («),  that,  after  the 
passing  of  the  accounts,  he  retained  a  balance  of  about 
1500/.,  out  of  which,  after  paying  a  jointure  on  the 
estate,  he  defrayed  the  expenses  of  repairs  and  improve- 
ments on  the  property.  He  further  staled  that  he 
was  appointed  committee  on   the  21st  of  Juney  1837; 


(a)  This  case  appears  to  be 
objeciionable  in  point  of  form, 
on  the  ground  pointed  out  ante^ 
p.  8.  n.  (a).  It  also  omits  to 
shew,  as  it  ought  to  have  done 


(6&  7  Vict.  c.  18.  *.  7.)*  that 
Burton,  the  objector,  was  on 
the  register  of  voters  for  the 
county^  and  thus  entitled  to 
object. 
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that  he  took  possession  of  the  lands  about  Lady-day^ 
1843,  succeeding  to  an  occupying  tenant ;  and  that  he 
has  continued  to  hold. them  up  to  the  present  time. 
He  also  stated  that  he  occupies  Cottesbrookc  Houses  and 
the  adjoining  fields.  Part  of  tlie  furniture  in  the  house 
is  his  own. 

Mr.  Woodj  steward  of  Cotteshrooke  estate,  stated  on 
oath,  that  he  was  examined  by  tlie  master  with  the 
accounts,  and  that,  in  such  examination,  the  specific 
lands  for  which  Herbert  Langham  claimed  to  vote,  were 
inquired  into,  with  a  view  to  their  condition  and  value. 

Burton  objected  that  Herbert  Langham^  as  such  com- 
mittee, was  improperly  on  the  register  as  tenant,  under 
the  20th  section  of  the  2  W.  4.  c.  ^5. 

The  revising  barrister  found  that  Herbert  Langham 
held  as  occupying  tenant,  and  retained  his  name  on 
the  list  of  voters. 

The  declaration  of  appeal  at  the  end  of  the  case,  was 
as  follows :  — 

^'I  appeal  against  the  above  decision, 

"  Chr.  MarJcham^  on  behalf 

of  Edmund  Singer  Burton.^^ 

When  this  case  was  called  on,  on  the  11th  o(  Novem^ 
y  last, 


1848. 

Burton, 
App. 

Lanohait^ 
Reap. 


Bumfrey^  for  the  appellant,  insisted  that  Mr.  H. 
Langham,  having  merely  the  custody  of  the  estate  by 
grant  from  the  crown,  could  not  be  treated  as  an  occu- 
pying tenant  of  any  lands  or  tenements  for  which  he 
Was "  bond  fide  liable  to  a  yearly  rent  of  not  less  than 
50/.,"  within    ]he   2  TV.  4.  c.  4-5.  s.  20.  {a) ;   whatever 


(a)  Whidi  enacts  "  that 
^ery  male  person  of  full  age, 
ind  not  sul^ect  to  any  legal  in- 
ttpicity,  who  shall  be  entitled^ 


either  as  lessee  or  assignee^  to 
any  lands  or  tenements,  whe- 
ther of  freehold  or  of  any  other 
tenure  whatever^  for  the  unex* 
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Resp. 


might  be  bis  liability  to  account  to  the  court  of  Chancery 
in  respect  of  the  value  of  the  land  retained  in  his  own 
hands. 

Mannings  Serjt.,  appeared  for  the  respondent.     But, 


Per  curiam.  The  committee  of  a  lunatic  is  in  the 
nature  of  a  bailiff,  {a)  There  is  no  distinct  sftatemeni  of 
facts  shewing  an  occupation  by  Mr.  H.  Langham  as 
tenant ;  no  contract  of  letting ;  but  merely  that  he 
charges  himself  in  his  account  as  committee  with  393/. 
for  the  value  of  lands  in  bis  occupation  up  to  Ladjf  Day^ 
1847.  The  mere  retention  of  the  land  in  this  way  can- 
not give  him  a  qualification.  The  case  must  be  remitted 
to  the  revising  barrister  to  be  more  fully  stated  —  first, 
by  setting  out  an  extract  from  the  register,  shewing 
the  form  of  the  statement  of  the  qualification  of  the 
respondent  —  secondly,  by  setting  out  a  copy   of  the 


pired  residue^  whatever  it  may 
be,  of  any  term  originally 
created  for  a  period  of  not  less 
than  sixty  years  (whether  de- 
terminable on  a  life  or  lives,  or 
not)y  of  the  clear  yearly  value 
of  not  less  than  10/.^  over  and 
above  all  rents  and  charges 
payable  out  of  or  in  respect  of 
the  same ;  or  for  the  unexpired 
residuey  whatever  it  may  be^  of 
any  term  originally  created  for 
a  period  of  not  less  than  twenty 
years  (whether  determinable  on 
a  life  or  lives^  or  not)^  of  the 
clear  yearly  value  of  not  less 
than  50/.,  over  and  above  all 
rents  and  charges  payable  out 
of  or  in  respect  of  the  same ;  or 
who  ihaU  oceu^  as  tenant  any 
lands  or  tenements  for  which  he 
ahall  be  bond  fide  liable  to  a 


yearly  rent  of  not  less  than 
50L;  — shall  be  Entitled  to  vote 
in  the  election  of  a  knight  or 
knights  of  the  shire  to  serve  in 
any  future  parliament  for  the 
county^  or  for  the  riding,  parts^ 
or  division  of  the  county^  in 
which  such  lands  or  tenements 
shall  be  respectively  situate: 
Provided  always,  that  no  per- 
son, being  only  a  sub-lessee,  or 
the  assignee  of  any  under-lessee, 
shall  have  a  right  to  vote  in 
such  election  in  respect  of  any 
such  term  of  sixty  years  or 
twenty  years  as  aforesaid,  un- 
less he  shall  be  in  the  actual 
occupation  of  the  premises." 

(a)  See  Shelley  on  Lunacy, 
ch.  8. ;  Knipe  v.  Fabnery  2 
WiU.  ISO.  See  also  Stat.  1  W.4h 
c.  7^. 
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grant  to  the  respondent  as  committee  —  thirdly,  by 
setting  out  a  copy  of  the  account  of  the  respondent  as 
committee,  referred  to  lo  the  case  — fourthly,  by  making 
a  fuller  statement  of  the  circumstances  under  which 
the  respondent  took  possession  of  the  land — and,  fifthly, 
by  stating  whether  the  respondent  retained  the  produce 
of  the  hind  to  his. own  use,  or  accounted  for  it  to  the 
estate  of  the  lunatic 


1848. 

Burton^ 
App. 

Lanoham^ 
Resp. 


The  case  having  accordingly  been  remitted  to  the  re- 
rising  barrister,  be  returned  it  with  the  following  addi- 
tions: — 


^  I.  The  description  of  the  respondent's  qualification  Additional 
was  as  follows :  —  statement. 

"Northampton  Polling  District. 
*•  Cottesbroolce. 

1.  Descrip- 
tion of  quali- 
fication. 


Ko. 

S5«8. 

1 

CbrfiClaa  Kame 
and  Sarname 
of  Volar. 

Piacsof 
Abode. 

Cottes- 
brooktf. 

Nature  of 
Qualification. 

Street  Ac.  where 
Property  situate  Ac. 

Langham, 
Herbert. 

Land  and 
House,  as 
Occupier. 

Cottcsbrooke. 

committee. 


"  2.  The  following  is  a   copy   of  the  grant  to  th^ 
respondent  as  committee :  — 

^  Victoria^  &c.:  Whereas^  by  a  certain  inquisition  s.  Grant  to 
lalten  at  the  house  of  Sir  James  Hay  Langham^  Bart.,  respondent  as 
utuate  atr  Glyndboiime^  near  Lextes,  in  the  county  of 
Smex^  the  15th  day  of  DecenJicr^  in  the  7th  year  of 
die  reign  of  Our  late  royal  uncle,  William  the  Fourth, 
by  virtue  of  His  commission,  in  the  nature  of  a  writ  de 
hnatico  inquirendo^  in  that  behalf  duly  made  and  issued, 
to  inquire  (amongst  other  things)  of  the  lunacy  of  Sir 
Joannes  Hay  Langham^  of  &c,,  it  is  found  (amongst  other 
Aings),  that  the  said  Sir  J.  H.  Langham^  at  the  time  of 
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taking  this  inquisition,  is  a  lunatic,  and  does  not  enjoy 
lucid  intervals,  so  that  he  is  not  sufficient  for  the  govern- 
ment of  himselfand  his  estate ;  as  by  the  same  inquisition 
(amongst  other  things),  remaining  on  record,  may  more 
fully  appear;  for  the  tuition  of  whom,  and  for  the  man- 
agement of  his  estate,  it  belongs  to  Us  to  provide :  And 
whereas  sufficient  security  is  given  to  Us  on  the  behalf  of 
the  said  Sir  J.  //.  Langhaniy  hy  Herbert  Langham^  of  Cot^ 
teshrooke  Hally  in  the  county  of  Northampton^  Esq.,  the 
Hon.  Thomas  De  Grey^  of  &c.,  William  Jones  Burdelty 
of  &c.,  Esq.,  Frances  Burdett^  of  &c.,  spinster,  and 
Henry  Burdett  Langham,  of  Cottesbrooke  Hall  afore- 
said, Esq.,  as  in  such  cases  hath  been  heretofore  used : 
Know  ye,  that  We,  of  Our  special  grace,  and  of  Our 
certain  knowledge  and  mere  motion,  have  given,  com- 
mitted, and  granted,  and  by  these  presents,  for  Us,  Our 
heirs,  and  successors,  do  give,  &C.,  unto  Dame  Elizabeth 
Langham^  of  &c.,  widow,  the  custody  of  the  person, 
tuition,  regulation,  and  government  of  the  said  Sir  «7.  H. 
Langham  —  To  have  and  to  hold  the  aforesaid  custody 
of  the  person,  tuition,  regulation,  and  government  of 
the  said  Sir  J.  H.  Langham^  from  the  date  of  these 
presents,  so  long  as  it  shall  please  Us^  during  the  con- 
tinuance of  the  lunacy  of  the  said  Sir  J.  H.  Langham  : 
Know  ye  also,  that  We  of  Our  special  grace,  &c.,  have 
given,  committed,  and  granted,  and  by  these  presents, 
for  Us,  Our  heirs  and  successors,  do  give,  &c.,  unto  the 
said  Herbert  Langham^  the  custody,  regulation,  ocai'^ 
potion^  disposition,  and  receipt,  as  well  of  all  manors, 
messuages,  lands,  &c.,  and  all  rents,  revenues,  and  profits 
thereof,  which  the  aforesaid  Sir  «/.  H.  Langham^  Bart., 
hath  or  ought  to  have,  in  possession  or  reversion,  or 
which  by  any  lawful  ways  and  means,  at  any  time  or 
times  hereafter  may,  or  ought  to,  come,  descend,  or 
accrue  to  the  said  Sir  J.  H.  iMngham^  or  which  any 
other  or  others  hath  or  may  have  to  the  use  and  profit 
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of  the  said  Sir  J.  H.  LangJiam^  in  the  counties  of  Nor- 
ikmplon^  &c. ;  as  also  the  custody  and  government  of  all 
tbe  goods  and  chattels,  farms,  stock  of  cattle/ &c.  and 
other  commodities  and  profits  whatsoever  to  the  said  Sir 
J*H.Langiam  belonging  or  in  any  manner  appertaining ; 
and  also  the  use  and  negotiation  of  the  same,'  to  the  use 
ind  behoof,  profit,  and  advantage  of  the  said  Sir  J*  H. 
Lmghamj  and  for  the  maintenance,  sustenance,  and 
support  of  the  said  Sir  J.  H.  Lat^ham^  and  his  family 
(if  he  hath  any,  or,  in  time  to  come,  may  have) ;  and 
aho  for  the  maintenance,  preservation,  and  repair  of 
tbe  messuages,  lauds,  &c«,  and  the  residue  of  the  pre- 
mises of  the  said  Sir  J.  H.  Langham^  To  have  and  to 
hold,  &c.,  unto  tbe  said  Herbert  Langham^  from  the 
date  of  these  presents,  so  long  as  it  shall  please  Us, 
during  the  continuance  of  the  lunacy  of  the  said  Sir 
I H.  Langkam :  Provided  always  that  the  said  Herbert 
Lmigiam^  his  executors  and  administrators,  shall  render 
a  true  account  of  the  issues,  revenues,  and  profits  of 
the  manors,  messuages,  lands,  tenements,  and  of  the 
goods,  chattels,  and  debts  aforesaid,  and  of  the  profits 
thereof,  and  of  the  rest  of  the  premises,  once  in  every 
Tear  at  leabt,  and  as  often  ns  and  whensoever  to  the 
Urd  Chancellor,  &c.,  shall  seem  meet,  and  shall  obey 
and  fulfil  all  and  every  the  order  and  orders  of  the 
I^rd  Chancellor,  &c.,  made,  or  hereafter  to  be  made, 
tty  ways  touching  or  concerning  the  premises,  or  any 
part  thereof,  or  the  issues  or  profits  thereof  or  any 
account  or  accounts  thereof,  &c. 


ISiS. 

Burton, 
App. 

Lanohah, 
Reap. 


''S.    The  following  is  a  copy  of  the  ninth  account  3.  Account  of 

rf  the  respondent  as  committee :  —  [In  this  account,  "^^P^^r^ient. 
I  ,         .     1  ■  .  .       1      **  coinmitt?t. 

ue  respondent  had    entered   his  own   name  m   the 

column  of  '^  tenants ;  **  and,   in   the  column   headed 

"Rents  due  at  Ladj/^Day,  1846,"  had  inserted,  oppo* 

titetohis  name^  the  sum  of  393/.;  and,  in  the  column 

YOU  V.  —  c.  B.  K 


App 


M  EASTB&TERJf, 

Ig^g.        beaJct!  <*  Rents  receiTcti,^  had  entered  diat  sum  ns  re- 

ceiled.] 

^4.     A  fuller  iljUMMnt  of  die  circomsUuices  under 
which  die  respoodent  took  poBCSsioo  of  the  land  :  — 
''Ob  the  85tb  of  Ibrc*,  1841,  one  WiUiam  Deane^ 
4u  Circn»-      who  rented  a  fium  at  Caiiedfrooke^  beloi^;ing  to  Sir  J. 

n,  Ltrngiawij  qcdtted  it.     Oiie  j€rewuak  Gaudem^  who 

also  held  iaud,  abo  cpiitted  the  occupation  at  the  same 

^        time.    Mr.  Herhert  L/mgham  (the  respondent),  the  com- 

OCCSDSfilOB  SK 

il^  y^.^  mittee  of  his  brother's  estate,  entered  upon  the  occu- 

pation of  both  farms,  for  which  he  debited  himself  in 
his  accounts  S\h  IQs^,  b^ing  the  ^gr^ate  of  the  rents 
that  were  paid  by  Deane  and  Gaudem^  viz.  27/.  105. 
by  the  fbrmery  and  4^  bj  the  latter. 

''On  the  25th  of  Marck^  1845,  Tkomas  FlaveU,  who 
also  rented  a  farm  belonging  to  Sir  c7.  //•  Langham^  at 
Cattnbrookty  with  the  house  and  premises  thereon,  at 
the  rent  of  210/.  per  amatMy  quitted  the  occupation  of 
the  said  farm,  house,  and  premises ;  when  Mr.  Herbert 
Langham  (the  respondent)  entered  upon  possession  of 
them,  and  charged  himself  with  the  same  sum  as  Flavell 
had  paid  for  rent,  viz.  210/.,  which,  with  the  SI/.  105. 
before  mentioned,  made  a  total  of  241/.  105. 

"The  above  is  the  occupancy  upon  which  the  re- 
spondent made  his  claim  for  a  vote ;  the  greater  part  of 
which  he  still  occupies  with  the  premises,  f.  r.  Coiies- 
brooke  House.  And,  in  consequence  of  Gaudem^  the 
tenant  of  the  park  and  other  land  at  Cottesbrooke^  having 
become  insolvent,  Mr.  Herbert  Langham  (the  respond- 
ent) entered  upon  the  occupation  of  the  said  park  and 
another  portion  of  Gaudern's  take  adjacent  to  the  pa^k. 
The  result  of  the  above  additions  was,  that  the  sum 
charged  by  the  respondent  for  rent  at  Lady-day^  1846, 
for  the  whole  of  the  lands  which  he  occupies,  amounted 
to  the  sum  of  393/. 

'  **The  extent  of  the  lands  held  by  the  respondent 
was  about  two  hundred  acres. 
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**  Mr.  WtXMij  the  bailiff  of  the  estate,  on  the  respond-        1848. 

eofs  annually  passing  his  account,  makes  a  report,  veri-        • 

fied  by  affidavit,  as  to  the  general  condition,  and  tosts      Buhtok, 
of  repairs,  of  the  estate.     It  did  not  appear  in  evidence     LaJioham 
before  the  revising  barrister,  that  Mr.  Herbert  Langham         Resp. 
had  the  power  of  making  any  leases  of  the  land  be-> 
kxiging  to  the  lunatic. 

''It  also  appeared,  by  the  evidence  of  Mr.  Langham, 
that,  since  his  appointment  as  committee,  he  had  actually 
paid  no  rent,  and  that  no  receipt  had  been  given  to  him 
bj  any  person ;  but  that  he  had  debited  himself  with 
the  above  annual  sums ;  and  that  the  balance  now  in 
his  hands  was  upwards  of  1600/." 

*^5.    As  to  whether  the  respondent  retained  the  pro-  5.  As  to  how 

doce  of  the  land  to  his  own  use,  or  accounted  for  it  to  *®  ^^^^'^^Tu 
,  ^  .     1         .  ent  deals  with 

the  estate  of  the  lunatic.  the  land. 

**  The  l^spondent  receives  the  produce  of  the  lands 
held  by  him  at  CoHesbrooke  entirely  to  his  own  use  and 
benefit,  and  does  not  account  for  any  part  of  it  to  the 
eMate  of  the  lunatic.  The  sum  stated  by  the  respond- 
ent as  rent  paid  for  the  said  land,  is  included  with 
the  accounts  of  the  rents  of  other  tenants  on  the 
estete."  (a) 

The  argument  of  the  case  was  resumed  on  the  20th 
at  January  last,  the  judges  present  being,  Wilde,  C.  J., 
and  Matde,  Cresswell,  and  V.  Williams,  JJ. 

Bumfrey,  for  the  appellant     It  is  quite  clear  that  the      Jan.  20. 
respondent  in  this  case  did  not  occupy  as  tenant,  within 

(a)  There  was  nothing  on  fore    it  received   the  revinng 

tW  faee  of  this  amended  state-  barrister's    signature.      There 

Beat,  to  indicate  that  it  had  seems  to  be  no  provision  in  the 

Wn  seen  by  the  appellant  be-  act  to  that  effect. 

H  2 
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the  meaning  of  the  2  fV.  4.  r.  45.  5.  20.,  which  requires 
that  he  shall  occupy  as  tenant  and  be  bonajide  liable  to 
a  yearly  rent  of  not  less  than  50/.  He  had  no  certain 
interest  in  the  land,  but  a  mere  authority  to  deal  with  it 
as  a  kind  of  bailiff.  Looking  at  the  terms  of  the  letters- 
patent  it  will  be  seen  that  there  are  two  contingencies 
upon  which  the  interest  of  the  respondent,  ascommittee^ 
would  cease, — namely,  the  recovery  of  the  lunatic, 
or  the  revocation  of  the  letters-patent*  But  during 
the  continuance  of  the  grant  the  powers  conferred  by 
it,  enure  solely  ^*  for  the  use  and  profit  of  Sir  J,  H, 
Langham^  for  whom,  therefore,  the  committee  is  a 
mere  trustee.  Now,  no  trustee  can  be  a  tenant :  AUomey 
General  v.  Dixie,  {a)  IMaule^  J.  He  would  have  to 
distrain  upon  himself,  having  the  reversion  and  also  the 
term.]  In  the  case  of  the  Attorney  General  v.  Earl  <^ 
Clarendon  (6),  a  lease  of  part  of  the  trust  estates  to 
Mr.  fFilliamSf  one  of  the  governors  of  Hairow  School, 
though  made  without  fraud,  was  set  aside  upon  general 
principles,  as  inconsistent  with  his  duty.  Under  the 
1  JVilL  4.  c.  68.  ss.  2,  3.  the  chancellor  gives  directions 
to  the  committee.  The  committee  is  merely  the  donee 
of  a  power.  In  Piatt  on  Leases  (c),  it  is  said :  *^  The 
committee  of  a  lunatic,  being  considered  merely  as  a 
bailiff,  and  having  an  estate  but  during  pleasure,  could 
never  make  leases  of  the  lunatic's  land,  without  special 
order  of  the  court  of  Chancery  {d) ;  nor  could  that 
court,  unaided  by  the  legblature,  enable  him  to  grant 
an  absolute  interest;  for,  the  lunatic,  on  his  recovery, 
might  eject  the  lessee  {e) ;  and  even  such  interest  as 


(a)  13  Ves.  519.  534. 

(6)  17  Ves.  491. 

(0  Page  37. 

(d)  Cocks  Y.  Darton,  Hob. 
21 5.;  Anon,  (temh,  S.  C.)  UuU. 
l6, ;   Foster  v.  Marchant,    1 


Vem.  262.,    1  Eq.   Ca.   Ahr. 
217.,   pi.  4.,   326.,    pi.   13.; 
Knipe  v.  Palmer,  2  WUs.  13a 
(e)  Ex  parte  Dikes,  8  Ves^ 
79. 
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land  were  unproductive  in  any  one  year,  to  what  pay- 
ment would  the  respondent  be  liable?  It  is  wholly 
uncertain.  Suppose  Sir  J.  H.  Langham  should  die,,  or 
cease  to  be  lunatic,  in  the  middle  of  a  year,  —  what 
becomes  of  the  tenancy  ?  Would  the  appellant  be  en- 
titled to  a  notice  to  quit  ?  and,  if  so,  from  whom  ? 

Mannings  Serjt,  for  the  respondent.  It  may  be 
conceded  that  the  committee  of  a  lunatic's  estate  can* 
not,  without  the  order  of  the  lord  chancellor,  grant 
leases.  He  has,  by  virtue  of  the  letters-patent,  under 
which  he  derives  all  his  authority,  no  interest  out  of 
which  to  create  a  term.  In  like  manner,  the  donee  of 
a  power  has  no  estate ;  all  he  can  do  is,  to  exercise  the 
power  according  to  the  direction  of  the  donor.  But 
the  question  here  is  whether  he  may  not,  by  occupying 
part  of  the  estate,  as  tenant  at  a  fixed  rent,  with  the 
sanction  of  the  master,  acquire  such  an  interest  as  to 
entitle  him  to  be  registered  as  a  voter.  IMatde,  J.  He 
may,  perhaps,  like  a  trustee,  occupy  lands,  accounting 
for  the  profits ;  but  can  he  become  tenant  of  them  ?] 
The  reform  act  ascertains  what  shall  amount  to  an  oc- 
cupation as  tenant.  By  requiring  a  liability  to  the  pay- 
ment of  a  rent  of  not  less  than  50/.,  the  legislature  in 
effect  declares  that  liability  to  rent  shall,  for  the  purpose 
of  this  section,  be  the  test  of  tenancy.  Suppose,  instead 
of  being  a  lunatic,  Sir  J.  H,  Langham  had  been  abroad, 
and,  in  his  absence,  the  respondent  had  intruded  him- 
self into  the  estate,  and  had  paid  rent  to  his  brother's 
agent,  what  would  there  be  to  prevent  the  owner  of  the 
estate  from  distraining  for  any  arrears  that  might  be  due  ? 
Mr.  Liangham  must  occupy  either  as  owner,  or  tenant, 
or  as  bailiff  to  his  brother.  The  first  is  out  of  the 
question ;  and  the  last  is  expressly  and  distinctly  nega- 
tived by  the  statement  of  the  revising  barrister :  claarlyt 
therefore,  he  occupies  as  tenant.     Upon  the  recovery 
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lord  his  rent,  provided  it  do  not  exceed  the  value  oi 
the  effects  distrained,  it  was  held  that  they  were  per- 
sonally liable,  {a)      So,  in   Norton  v.  Hcnon  (b\   by  a 
written  agreement  between  the  defendant  on   behalf  of 
E.  Barron^  of  the  one   part,  and  the  plaintiff  of  the 
other  part,  the  defendant  agreed  to  execute  a  lease  of 
a  messuage  to  the  plaintiff.     The  messuage  belonged 
to  E.  Barron,  and  the  defendant  was  merely  his  agent. 
It  was  held  that  the  defendant  was  personally  liable. 
In  Cass  V.  Budcle  (c),  the  defendant  agreed,  on  behalf  o{ 
Jeremiah  ToUcy,  to  purchase  four  houses  in  Jamaica  ; 
and,  upon  a  bill  for  a  specific   performance,  the  de- 
fendant was  ordered  to  complete  the  purchase,  although 
Tollcjj  had  not  supplied  funds,  and  the  houses  had  been 
swallowed  up  by  an  earthquake ;  and  the  decree  was 
affirmed,  upon  appeal  to  the  House  of  Lords.]     The 
direction  of  the  act  is  quite  clear,  (d)     A  deviation  from 
it  materially  varies  the  rights  and  remedies  of  the  re- 
spondent.    Here,  Btirton  may  say  he  never  authorised 
Markham  to  appeal  on  his  behalf.     ICressnoeUj  J.     The 
42nd  section  empowers  the  party  aggrieved  or  dissatis- 
fied, to  give  notice  of  appeal,  eilher  bj/  himself  or  ^  ^^^ 
person  on  his  behalf;  and  the  section  goes  on  to  provide 
that  "  the  said  appellant,  or  some  one  on  his  behalf  shall, 
at  the  end  of  the  said  statement,  make  a  declaration  in 
writing  under  his  hand,  to  the  following  effect,  that  is  to 
say,    */ appeal  from  this  decision,'"  &c.     According 
to  the  irrammatical  construction  of  the  sentence  ^Miis" 
would  apply  to  the  agent  as  well  as  to  the  principal.] 
The  form  here  adopted  imports  that  Markham,  and  not 


(a)  The  consideration  for 
this  promise  was  the  delivering 
up  of  the  effects  distrained; 
but^  as  the  case  was  not  within 
the  statute  of  frauds^  it  was 
not  necessary  that  it  should  be 
in  writing.   WiUiami  v.  Leaper, 


2   Wils.  308.,   Ca^tUng  v.  An- 
trel,   2  Easty  325.,   Houiditch 
V.  Milne,  3  Esp.  N.  P.  C.  S6. 
(6)  R.  &.  3f.  229. 

(c)  2  Fern.  280. 

(d)  6^7  Fic^c.  18.  w. 42. 
44. 
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We  are  not  to  look  at  the  form  of  that  notice  to  ascer- 
tain who  is  the  appellant  I  think  it  is  quite  clear  that 
the  act  has  been  complied  with  in  this  respect.] 

Cur.  adv.  xmli. 

Wilde,  C.J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  appeal  from  the  decision  of  the  revising 
barrister,  who  had  allowed  the  name  of  the  respondent, 
Herbert  Langham^  to  be  retained  in  the  list  of  voters  for 
the  county  o^  Northampton. 

Herbert  Langham  claimed  to  vote  in  respect  of  a 
qualification  as  occupier  of  house  and  land.  The  vote 
was  objected  to,  on  the  ground  that  he  did  not  occupy 
as  tenant.  The  revising  barrister  decided  that  he  did ; 
and  the  appeal  was  against  that  decision. 

The  property  in  respect  of  which  the  vote  was  claimed, 
is  part  of  the  property  of  Sir  J,  H.  Langham^  a  lunatic. 
By  letters-patent  of  the  2\sioi  June,  1  Vict.,  the  custody 
of  the  person  of  the  lunatic  was  granted  to  Dame  Elizas 
beth  Langham  ;  and  to  Herbert  Langham,  the  respond- 
ent, was  given,  committed,  and  granted  *^  the  custody, 
regulation,  occupation,  disposition,  and  receipt,  as  well 
of  all  manors,  messuages,  lands,  tenements,  houses, 
farms,  revenues,  services,  and  hereditanicnts,  &c.,  and 
all  rents,  revenues,  and  profits  thereof,  whii  !i  the  afore- 
said Sir  J.  H.  Langham  hath  or  ought  to  nave,  in  pos- 
session or  reversion,  &c^  as  also  the  custody  and  govern- 
ment of  all  the  goods  and  chattels,  farms,  stock  of  cattle, 
&c.,  to  the  said  Sir  J.  H.  Langham  belonging,  —  to  hold 
the  aforesaid  custody,  &c.,  as  long  as  it  shall  please  Us, 


curacy  of  expretrion,  speak  of 
the  party  aggrieved  or  dissa- 
tisfied as  an  appellant,  that 
being  the  character  which  he  is 


about  immediately  to  fill — Quae 
incontinenti  ^fiunt  inesse  vl- 
dentur. 
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(luring  tlie  continuance  of  ihe  lunacy  of  the  said  Sir 
J,  //.  Latigham  :  Provided  always  thnt  the  said  Herbert 
Langham  shall  render  a  true  account  of  the  issues, 
revenues,  and  profits  of  the  manors,  messuages,  lands, 
and  of  the  goods  and  chattels,  &c.,  once  in  every  year 
at  least,  and  as  often  as  to  the  Lord  Chancellor  shall 
seem  meet,  and  shall  obey  all  order  and  orders  of  the 
Lord  Chancellor  made,  or  hereafter  to  be  made,  touching 
the  premises." 

After  this  grant,  some  of  the  tenants  of  Sir  J.  H, 
Langham  quitted  their  farms,  and  Herbert  Langham 
entered  upon  the  occupation  of  them,  to  the  extent  of 
two  hundred  acres,  with  a  house,  received  the  produce 
to  his  own  use  and  benefit,  and  in  his  annual  account, 
passed  before  a  master  in  chancery  in  Jultfj  1847,  entered 
himself  in  the  column  of  tenants,  and,  in  the  column  of 
rents  due  at  Lady-day^  184G,  inserted  opposite  his  name 
the  sum  of  S9S/.,  and,  in  the  column  of  receipts,  entered 
that  sum  as  received. 

The  question  for  us  to  determine  is,  whether  the 
circamstances  stated  shew  that  Herbert  Langham  occu- 
pied the  land  as  tenant,  so  as  to  be  entitled  to  a  vote  by 
the  2  W.  4.  c.  45.  s.  20. :  and,  after  some  hesitation,  we 
have  come  to  the  conclusion  that  he  did  not  occupy  as 
tenant.     The  Ietters*patent  did  not  confer  upon  him  any 
estate,  but  merely  the  custody  of  the  land.     He  did  not, 
therefore,  by  virtue  of  his  appointment  as  committee, 
become  tenant     No  other  act  is  shewn  to  have  been 
done  by  any  person  either  having  an  estate  or  power  to 
create  a  tenancy,  by  virtue  of  which  he  could  become 
tenant.    The  only  evidence  relied  on  to  prove  a  tenancy, 
^  the  account  rendered  in  the  court  of  chancery,  wherein 
he  entered  his  own  name  as  a  tenant,  and  393/.  as  an 
annual  rent  due  at  Lady-day^  1846,  and  that  sum  as 
received  by  him.     But  he  could  not  make  himself  tenant, 
by  his  own  act;  nor  could  the  master  in  chancery  make 
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Unset,  br  alSovic^  tlkat  acooant.  The  account  niiglit 
inceeJy  prccIsJe  toe  coauDiuee  fnxn  saying  tliat  he  had 
DOC  receiTcd  profits  to  the  amoant  entered ;  but  it  would 
DOC  cooler  cpcm  him  an  estate  as  tenant,  or  render  him 
liable  to  distress  or  to  an  action  lor  rent. 

We  think,  therefore,  that  the  decision  of  the  revising 
barrister  ns  vroo^  and  that  the  appeal  must  be  al- 
lowed. 

Decision  reversed,  (a) 


(m)  Bt  the 

**'  dus  emT  jwJ^iat  sr 
noQ  of  die  aid  Court  ^of  Cob- 
moo  Flev)  shill  be  fiail  sad 
eonclBSie  apoa  die  point  of 
law  a^jiidkited  npoo,  aad  shall 
be  binding  apow  ertery  eom- 
mittee  of  die  Home  at  Ccm- 
■MMB  appointed  fior  tbe  trial  of 
any  pctitioQ  mmpbining  of  an 
undoe  retam  of  anr  unnber 
or  mcvibers  to  serre  in  poifia- 
meot."  Under  diis  enactment 
ererj  decision  of  tlie  court  of 
Common  Pleas  npcn  a  regis- 
tradon  appeal  has  the  efiect  of 
a  statutory  declaration^  with 
this  exception,  whidi  is  to  be 
found  in  #.  6^  ^*  that  no  right 
of  voting  at  any  dection  of  a 
member  or  members  to  serre 
in  parliament,  shall  be  affected 
bv  any  appeal  pending  in  the 
mid  Coort  at  the  time  of  the 
iasoing  of  the  writ  for  snch 
dcctioo  ;  but  it  shall  be  lawfnl 
for  every  person  to  exercise  the 
right  of  Totii^  at  sadi  election 
as  efieetaaUy,  and  erery  Tote 


tendered  thereat  shall  be  as 
good,  as  if  no  snch  appeal  were 
pemfing;  and  that  the  snbae- 
^nent  decision  of  any  appeal 
which  diall  be  pending  in  the 
said  Court  at  lift  time  of  the 
issuing  of  die  writ  for  any  sudi 
election,  dball  not,  in  any  way 
whatmeicr^  aher  or  affect  the 
poll  taken  at  sudi  dection,  nor 
the  return  made  thereat  by  the 
returning  officer."  In  all 
cases  not  coming  within  the 
latter  section,  the  dedsum  of 
the  Court  upon  a  registration 
appeal,  is  binding  upon  the 
whole  eommimity,  not  except- 
ing the  court  itsdf.  A  decision 
of  this  court  upon  a  registration 
appeal  would,  therefore,  appear 
to  operate  retrospectiTdy,  as  a 
statutory  repeal  of  any  existing 
law  vhich  was  inconsistent 
with  that  decision,  and  pro- 
spectivdy,  to  render  void  any 
decision,  eren  of  this  court, 
upon  a  subsequent  appeal,  which 
should  be  at  rariance  widi  that 
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tpmot  of  time  befarc,  mod  at  the  time  o(  the  committing 
of  the  gnevances  thodnafier  mentioiiedy  were,  and 
thcDceoootinaaDT  had  been  and  still  were,  cutlery-manu- 
bctmers,  and,  belore  and  at  the  time  of  the  committing 
of  tlie  grierances  thcreinafta*  mentioned,  exercised  and 
caxried  on»  and  stiD  exercised  and  carried  on,  the  busi- 
ness of  cntkrT-mandkctnrers,  at,  to  wit,  the  town  of 
ShiffiM,  in  the  coonty  of  Tori,  and,  in  the  way  of 
their  said  business  had,  daring  and  at  the  times  afore- 
said, prepared,  mana&ctnred,  made^  and  sold,  and  still 
did  prepare,  mano&ctore,  make,  and  sell,  amongst  other 
articles  of  cotlerr,  dhrers  large  quantities  of  pen-knives 
and  pockct-kniTcs,  and,  dorii^  and  at  the  times  afore- 
said, the  plaintifi  hadf  been  accustomed  to  mark,  and 
still  were  accustomed  to  mark,  divers  large  quantities  of 
anch  peo*kmves  and  podMt-knives  with  a  certain  stamp 
or  mark,  consistingi  to  wit,of  the  figure  of  a  crown  placed 
between  the  capital  letters  Y.  and  R^  with  the  words  *'J. 
Bodgm  &  Sons  **  in  letters  thereunder,  in  the  manner 

and  form  foUowin|^  that  is  to  say,  ^^  JUdobbs:  that  the 

&  Sons. 

said  pen-knives  and  pocket-knives  had  been  and  were  so 
marked  by  the  plainti£&  as  aforesaid,  in  order  to  denote 
that  they  had  been  and  were  articles  of  cutlery  prepared, 
aoanufoctored,  and  made  by  the  plaintiffs,  and  to  dia* 
tinguish  them  from  articles  of  cutlery  of  the  same 
description,  prepared,  manu&ctured,  or  made  by  other 
persons :  that  the  said  pen-knives  and  pocket-knives  so 
prepared^  manubctured,  and  made  by  the  plaintiffs  as 
aforesaid,  and  so  marked  by  them  as  aforesaid,  long 
before  and  at  the  time  of  the  committing  of  the  griev- 
ances  thereinafter  mentioned,  had  been  and  were^  and 
oontinued  to  be,  held  in  very  high  estimation  by  dealers 
^i  cutlery,  on  account  of  their  good  qualky,  roanufiie- 
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tare,  getting  upt  and  finish,  and,  as  such,  had  been  9Pd 
were^  during  all  the  time  aforesaid,  and  still  continued 
to  be^  in  great  request,  and  sold,  and  still  were  selling, 
to  a  great  extent,  as  well  in  the  united  kingdom  of 
Great  Britain  and  Ireland^  as  in  parts  beyond  the  seas, 
that  b  to  say,  on  the  continents  of  Europe  and  Americay 
and  in  the  East  and  West  Indies^  and  elsewhere ;  and 
the  pl^btifis,  during  all  the  time  aforesaid,  had  thereby 
gained  and  acquired,  and  still  thereby  gained  and 
acquired^  great  reputation  with  the  public,  on  account 
of  the  said  good  quality,  manufacture,  getting  up,  and 
finish  of  the  said  pen-knives  and  pocket-knives  so  pre- 
pared and  manufactured  and  made  and  marked  re- 
tpectiTely  by  the  plaintiffs  as  aforesaid,  and  had  made, 
and  were  then,  and  still  were  making,  great  gains  by 
die  sale  of  the  same :  yet  that  the  defendants,  well 
knowing  the  premises,  and  contriving  and  wrongfully 
intending  to  injure  the  plaintiffs  in  the  sale  of  the  said 
pen-knives  and  pocket-knives,  and  to  deprive  them  of 
the  great  gains  which  they  might,  and  otherwise  would, 
have  made,  by  preparing,  manufacturing,  making,' and 
marking  and  selling  such  pen-knives  and  pocket-knives 
as  aforesaid,  theretofore,  to  wit,  on  the  1st  of  January ^ 
184S,  and  on  divers  other  days  and  times  between 
diat  day  and  the  9th  of  August  in  the  year  last  afore- 
akl,  did  wrongfully,  knowingly,  and  fraudulently,  and 
against  the  will,  and  without  the  licence,  consent,  or 
knowledge  of  the  plaintifis,  prepare,  manufacture,  and 
make  for  sale,  and  cause  to  be  prepared,  manufactured, 
and  made  for  sale,  divers  quantities,  to  wit,  100,000 
pen-knives  and  100,000  pocket-knives,  in  imitation  of 
diose  prepared  and  manufactured  and  made  by  the 
pfauntifis  as  aforesaid,  and  marked  such  pen-knives  and 
pocket-knives  so  prepared,  manufactured,  and  made  for 
sale  by  the  defendants  as  aforesaid,  with  a  certain  stamp 
or  nark,  that  is  to  say,  a  stamp  or  mark  consisting  of,  to 

I  2 


1B47. 
RooQsaa 

NOWILL* 


112  MICHAELMAS  TERM, 


PjODG 


1847.  ^it;  the  figure  of  a  cnnm  placed  between  the  capital 
letters  V.  and  IL,  with  the  words  «JC  Bodgen  & 
SooSjSkefftHd,**  in  letters  thereander,  in  the  manner  and 

NowiLL.  V  ^  R 

form  following,   that  is   to  say,     '^^™*    in   imita- 

Sbepfikui  . 

tion  of  the  ^d  tliereinbefore  mentioned  stamp  or  mark 
of  the  plaintiffs,  and  of  a  form,  letters,  signification,  and 
appearance  rery  much  resembling  the  form,  letters, 
signification,  and  appearance  of  the  plaintifis'  said  stamp 
or  mark,  and  which  pen-knives  and  pocket-knives  so 
prepared,  manufactured,  and  made  bj  the  defendants  as 
aforesaid,  were  prepared,  manufactured,  and  made  by 
them,  and  to  (enable'  the  defendants  and  divers  other 
persons  in  collusion  with  them,  to  sell  and  cause  to  be 
sold  such  pen-knives  and  pocket-knives  so  prepared, 
manufactured,  and  made  by  the  defendants,  and  so 
stamped  and  marked  by  them,  as  and  for  pen-knives  and 
pocket-knives  of  the  genuine  manufacture  of  the  plaintiffs ; 
and  the  defendants  did,  on  the  several  times  aforesaid, 
knowingly,  wrongfully,  and  fraudulently,  and  against  the 
will,  and  without  the  licence  or  consent  of  the  plaintiffs, 
sell  and  cause  to  be  sold,  for  their  own  lucre  and  gain 
and  profit,  the  said  pen-knives  and  pocket-knives  so 
by  them  prepared,  manuGictured,  made,  and  marked  as 
aforesaid,  as  and  for,  and  under  the  false  colour  and 
pretence  that  the  same  were  respectively,  pen-knives 
and  pocket-knives  of  the  plaintiffs',  and  so  respectively 
prepared,  manufactured,  and  made  by  them  the  plain- 
tiffs ;  whereas,  in  truth  and  in  &ct,  the  plaintiffs  had 
never  prepared,  manufactured,  or  made  the  said  pen- 
knives and  pocket-knives,  or  any  or  either  of  them, 
or  any  part  thereof;  and  whereas,  in  truth  and  in  fact, 
the  plaintiffs  had  never  marked  the  said  pen-knives  and 
pocket-knives,  or  any  or  either  of  them,  with  the  said 
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stamps  or  markS)  or  any  or  either  of  Uienii  and  did  not 
mark  them,  or  any  of  them,  with  any  stamp  or  mark 
at  all :  By  means  of  which  several  premises  the  plaintiffs 
bad  been  and  were  wrongfully  and  unjustly  hindered  and 
prevented  by  the  defendants,  from  selling  and  disposing 
of  divers  large  quantities,  to  wit,  100,000  pen-knives, 
and  100,000  pocket-knives,  so  prepared,  manufactured, 
and  made  by  the  .  plaintiffs  as  aforesaid,  marked  with 
the  stamp  and  mark  as  aforesaid,  of  great  value,  to 
wit,  of  the  value  of  30,000/^  which  the  plaintiffs  would 
otherwise  have  sold  and  disposed  of;  and  the  plaintiffs 
had  been  and  were  deprived  of  great  gains  which  would 
otherwise  have  accrued  to  tbem  from  the  sale  thereof, 
and  bad  been  and  were  otherwise  greatly  injured  in  the 
selling  of  their  said  pen*knives  and  pocket-knives,  and  in 
their  reputation  and  good  feme  'and  credit  of  manuGu:- 
turing  and  selling  pen-knives  and  pocket-knives  of  the 
Slid  good  quality,  manufacture^  getting  up,  and  finish 
ss  aforesaid,  &c. . 

The  defendants  pleaded,  —  first,  not  guilty, — se- 
condly, that,  the  plaintiff  were  not  cutlery-manufac- 
turers, nor  did  the  plaintiffs  exercise  or  carry  on  the 
business  of  cutlery-manufacturers,  nor  did  they,  in  the 
way  of  their  said  business,  prepare,  manufacture,  make, 
and  sell  such  quantities  of  pen-knives  and .  pocket- 
liDives  as  in  the  declaration  mentioned,  in  manner  and 
form  as  in  the  declaration  in  that  behalf  was  alleged, — 
thirdly,  that  the  plaintiffs  were  not  accustomed  to  mark 
such  quantities  as  in  the  declaration  mentioned,  of  the 
s^  pen-knives  and  pocket;-knives,  or  any  pen-knives 
or  pocket-knives  whatever,  with  the  said  stamp  or  mark 
in  the  declaration  in  that  behalf  mentioned,  in  manner 
and  form  as  in  the  declaration  in  that  behalf  was  al- 
leged,—  fourthly,  that  the  said  pen-knives  and  pocket- 
knives  were  not,  nor  were  any  of  them,  so  marked  by 
the  plaintiff  as  in  the  declaration  in  that  behalf  was 
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mentioned,  in  order  to  denote  that  they  were  articles 
of  cntlery  prepared,  manufactured,  and  made  by  the 
plaintifi,  and  to  distinguish  them  from  articles  of 
cutlery  of  the  same  description,  prepared,  manufactured, 
and  made  by  other  persons,  in  manner  and  form  as 
in  the  declaration  in  that  behalf  was  alleged.  Issue 
thereon. 

The  cause  was  tried  before  F.  Williams^  J.,  at  the 
Middlesex  sittings  after  last  term.  The  action  was 
brought  in  pursuance  of  liberty  given  to  the  plaintifis  un- 
der a  decree  of  Vice  Chancellor  Wigram^  in  a  suit  pend- 
ing by  the  plaintiffi  against  the  defendants  for  an  account, 
and  an  injunction  to  restrain  the  latter  from  using  the 
mark  in  question ;  which  mark  the  plaintiffs  alleged  to 
have  been  exclusively  used  by  them  to  designate  pen- 
knives- and  pocket-knives  made  by  them,  and  to  dis- 
tinguish them  from  those  of  other  makers. 

The  plaintiffs,  John  Rodgers^  Henry  AMn,  and 
Joseph  Nelstrop^  it  appeared,  were  manubcturers  of 
cutlery  at  Sheffield^  in  the  county  of  York^  where  they 
and  their  predecessors  had,  for  many  years,  carried  on 
business  under  the  firm  of  Joseph  Rodgers  &  Sons; 
and,  being  cutlers  to  Her  Majesty,  they  had  been  in 
the  habit  of  marking  their  goods  with  the  letters  V.  R. 
with  a  crown  between  them  and  the  name  of  the  firm 
added  thereto. 

The  defendant  NatxdU  was  a  rival  manufacturer  at 
the  same  place. 

In  the  year  184S,  Messrs.  Lord  8[  Son,  merchants 
in  London^  gave  Nowill  an  order  for  a  variety  of  articles 
of  cutlery,  and,  amongst  them,  for  a  quantity  of  pen- 
knives and  pocket-knives,  which  were  to  be  marked 
with  the  letters  V.  R.,  with  a  crown  between  them, 
and  the  words  **J.  Rodgers  &  Sons*'  underneatli. 
Namillj  in  the  execution  of  this  order,  caused  these 
articles  to  be  made  by  a  person  in  his  employ  named 
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apQOunt  of  damage  in  the  particular  case,  but  for  the 
purpose  of  trying  whether  the  defendants  might  with 
impunity  adopt  their  mark,  and  so  use  it  as  to  denote, 
and  to  induce  the  public  to  believe,  that  the  goods  were 
of  the  plaintiffs'  manufacture;  and  that,  in  fact,  the 
action  was  not  an  action  for  damages  at  all,  but  an  actiou 
brought  to  try  a  right. 

The  jury  returned  a  verdict  for  tlie  plaintiffs,  da- 
mages 40;. 


Montagu  Chamhas  now  moved  for  a  new  trial,  on  the 
ground  of  mbdirection,  and  that  the  verdict  was  against 
evidence;  and  also  to  arrest  the  judgment.  To  entitle 
the  plaintifis  to  maintain  this  action,  the  declaration 
iDust  be  understood,  in  substance,  to  charge,  not  only 
that  the  defendants  adopted  the  mark  in  question, 
knowing  it  to  be  the  plaintiffs*  mark,  but  that  they  did 
so  with  intent  to  deceive,  and  to  pass  off  the  goods  as 
being  of  the  plaintiffs'  manufacture ;  that  they  sold  them 
as  and  for  the  plaintiffs'  manufacture;  and  that  the 
plaintiffs  thereby  sustained  damage.  The  mere  false 
representation  on  tlie  sale  of  goods,  that  they  are  of  the 
manufacture  of  another,  does  not  entitle  that  other  to 
maintain  an  action:  it  must  be  done  with  intent  to 
deceive  and  defraud,  and  damage  must  result.  Comt^^s 
Digest  («) ;  Baily  y.  Merrell  (A) ;  Padey  v.  Freeinatu  (c) 
[Matde^  J.  Is  this  an  action  on  the  case  for  a  deceit?] 
Tliere  b  no  other  title  under  which  such  an  action 
can  be  classed.  The  plaintifi&  were  bound  to  mak^ 
out  a  right  to  the  exclusive  enjoyment  of  the  mark 
in  question,  and  to  shew  a  deceitful  apd  fraudulent 
assumption  of  it  by  the  defendants.     In  Blatwhard  v. 


(a)  Tit.  Action  upon  the  caw 
for  a  deceipt,  (A.  1.) 

(6)  3  BuMr.  95.,  1  RoU. 
Bep.  275.,   Cro.  Jac,  386.,    1 


HoU.  Abr.  97.,    1    Vin.    Abr. 
579. 

(<?)  3  r.  ii.  51.,  2  SmMKt 
Lead*  Cat.  55. 
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HiU(a)^  the  plaintiff  moved  for  an  injunction  to  restrain 
the  defendant  from  using  the  Mogul  stsunp  on  bis  cards, 
suggesting  the  sole  right  to  be  in  the  plaintiff,  he  having 
appropriated  the  stamp  to  himseify  conformably  to  the 
charter  granted  to  the  card-makers*  company  by  Xing 
Charles  the  First.     But  Lord  Hard'sicke  refused  the  in- 
junction, saying,  '^  In  the  first  place,  the  motion  is,  to 
restrain  the  defendant  from  making  cards  witii  the  same 
mark  which  the  plaintiff  has  appropriated  to  himself. 
Jknd,  in  this  re^^ect,  there  is  no  foundation  for  this  court 
to  grant  such  an  injunction.     Every  particular  trader, 
has  some  particular  mark  or  stamp;  but  I  do  not  know 
any  instance  of  granting  an  injunction  here,  to  restrain 
one  trader  from  using  the  same  mark  with  another; 
and  I  think  it  would  be  of  mischievous  consequence  to 
do  it.    The  Attorney-General  has  mentioned  a  case 
where  an  action  at  law  was  brought  by  a  ,cloth-worker 
•giunst  another  of  the  same  trade  for  using  the  same 
mark,  and  a  judgmient  was  given  tliat  the  action  would 
lie.  (5)    But  it  was  not  the   single  act  of  making  use 
of  the  mark  tliat  was  sufficient  to  maintain  the  action; 
bat  doifig  it  with  a  fraudulent  design  to  put  off  bad  cloths 
ijlthis  meanSf  or  to  draw  away  customers  from  the  other 
dolhier:  and  there  is  no  differeqce  between  a  tradesman 
putting  up  the  same  sign,  and  making  use  of  the  same 
mark,  witli  another  of  the  same  trade."     That  case  is  a 
<!iiitinct  authority  to  shew,  that,  to  entitle  the  plaintiffs  to 
maintain  this  action,  it  was  incumbent  on  them  to  allege 
and  to  prove,  either  that  the  defendants  designed  to 
draw  away  customers  from  the  plaintiffs,  or  that  they  put 
off  goods  of  an  inferior  quality  as  and  for  superior  goods 
or  the  plaintiffs'  make.     The  summing  up  in  this  case 
seems  to  have  been  founded  upon  Crawshay  v.  Thomp^ 
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(6)  Anon.i  cited  in  Southern 
x.How,  Po^ham^  143,  144. 
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son.  (a)  There^  the  declaration  stated  diat  the  plaintiff 
a  manuFactarer  and  exporter  of  iron,  had,  for  many 
years,  been  accostomed  to  mark  iron  manufiictured  by 
him  for  the  Turkish  market,  with  the  letters  W  C  in- 
dosed  within  an  oval  figure,  and  had  gained  great  re- 
putation on  account  of  the  excellent  quality  of  the  iron 
so  manu&ctured  and  marked  by  him ;  and  that  the  de- 
fendants wrongfolly  and  fraudulently  manufactured  iron 
of  similar  form,  and  stamped  the  same  with  a  stamp  or 
mark  in  imitation  of  the  plidntiff*s  mark,  consisting  of 
the  letters  W  O  inclosed  within  an  oval  figure,  which 
last-mentioned  mark  the  defendants  well  knew  to  be  in 
imitation  of,  and  similar  in  appearance  to,  the  plaintiflTs 
mark,  and  was  so  used  by  them  in  order  to  denote  that 
the  iron  so  marked  was  of  the  genuine  manufacture  of 
the  plaintifi^,  and  wrongfully  and  frnudulently  sold  the 
same  as  and  for  iron  manufactured  by  the  plaintifil  At  the 
trial,  the  witnesses  for  the  plaintiff  stated  that  the  W  O 
was  very  likely*  to  be  mistaken  for  W  C,  when  the  iih- 
pression  of  the  die  was  imperfect,  or  the  iron  had  been 
exposed  to  the  air,  and  that,  more  especially,  the  people 
in  Asia  Minora  who  were  the  principal  consumers  of  the 
iron  in  question,  were  likely,  from  their  ignorance  of 
the  English  character,  to  be  deceived  by  it  For  the 
defendants,  several  witnesses  stated  that  it  was  usual  for 
iron-manufacturers  to  mark  iron  according  to  orders 
received  from  the  purchasers ;  and  it  was  proved  that 
all  the  iron  marked  by  the  defendants  with  the  mark  so 
complained  of,  had  been  so  marked  in  obedience  to 
directions  received  from  the  merchants.  Two  points 
were  lefl  to  the  jury,  —  first,  whether  the  mark  used  by 
the  defendants  so  closely  resembled  the  mark  of  the 
plaintiff  as  to  be  calculated  to  deceive  persons  of  ordi- 
nary skill  and  care,  and  to  induce  them  to  believe  that 


(a)  ^M.S(G.357.,5ScoU,N.R.562. 
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1^47.        kid  bocigbt  soaie  of  the  plHotxC'i  wnpfiers.     Thai  was 
■  '  a  Gftie  of  fruuL    j^lHZi^  CL  J.   The  defendant  procnred 

them  to  be  priaced.j  Xooe  of  these  cases  in  any  de- 
gree impogn  the  prizKiple  oo  which  the  defendants 
relj  in  this  case — that,  to  cctitie  the  plaintiffs  to  main- 
tain the  adioo,  thcj  most  have  acqntred  a  right  to  the 
exclusive  a^e  of  the  paiticaiar  aurk,  that  the  defendants 
knev  that  the  plaintiffs  had  that  exclosire  right»  that 
ther  intended  to  decuT^  and  did  decetre,  and  that 
special  daauge  resoited  therefirooi  to  the  plaint  ilTt. 

As  to  the  daotages*  the  learned  judge,  treating  the 
case  as  if  it  vere  an  adioo  Gm*  infringiog  a  patent,  totd 
the  jnrj,  that,  inasmcch  as  it  «as  brooght  to  try  a  right, 
they  must,  if  they  found  for  the  plaintifis,  give  no- 
minal damages.  That  clearly  caono:  be  correct.  The 
jury  cocid  find  no  damages  but  such  as  were  proved. 
[ffildcy  C  J.  Would  not  the  jury  be  bound  to  infer 
that  the  piaintifis  had  sustained  soaif  damage?  Maale^Jm 
The  conduct  of  the  defendants  had  a  natural  tendency 
to  produce  damage  to  the  plaintiff  In  BtqfiM  ▼• 
Pojjfme  (a],  the  declaration  sUted  that  the  pUintiff,  being 
the  inventor  and  manufacturer  of  metaliic  hones,  used 
certain  envelopes  fur  the  same,  denoting  them  to  be  hL«, 
and  that  the  defendants  wrongfully  made  other  hones, 
wrapped  them  in  envelopes  resembling  the  plaintiff's, 
and  sold  them  as  his  own,  whereby  the  plaintiff  was 
prevented  from  selling  many  of  his  hones,  and  they 
were  depreciated  in  value  and  reputation,  tliose  of  the 
defendants  being  inferior:  and  it  was  held  that  the 
plaintiff  was  entided  to  some  damages  for  the  invasion 
of  his  right  by  the  fraud  of  the  defendants,  although  he 
did  not  prove  that  their  hon^  were  inferior,  or  ibat 
he  had  sustained  any  speciBc  damage.] 

Assuming  tlie  direction  of  the  learned  judge  to  have 

(a)  \B.6^JA.\\^,\  S.  ^  M.  3o3. 
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been  in  all  respects  accurate,  there  clearly  was  no 
evidence  to  warrant  the  jury  in  finding  any  false  or 
fraudulent  representation. 

The  damage  is  alleged  too  generally.  The  declara- 
tion states,  that,  by  means  of  the  premises,  the  plaintiffs 
were  hindered  and  prevented  from  selling  divers  large 
quantities  of  pen-knives,  &c.,  and  were  deprived  of  the 
profit  that  would  have  resulted  to  them  from  such  sale. 
It  ought  to  have  gone  on  to  allege,  in  the  words  of 
Lord  HardwickCf  in  Blanchard  v.  Hilly  that  the  object 
of  the  defendants  was,  to  put  off  goods  of  inferior  qua- 
lity nnder  colour  of  the  fabricated  marks,  or  to  draw 
avay  customers  from  the  plaintiffs.  Here,  no  such 
design  is  imputed  to  the  defendants,  nor  is  any  such 
consequence  alleged.  [^Maulcy  J.  We  are  not  here 
on  a  special  demurrer.  I  think  this  declaration  does 
substantially  answer  all  the  requisites  of  Lord  Hard' 
"snei^s  judgment  in  the  case  referred  to :  it  alleges  that 
the  defendants,  intending  to  injure  the  plaintiffs,  and 
to  deprive  them  of  the  gains  which  would  otherwise 
bare  accrued  to  them  from  the  manufacture  and  sale 
of  the  knives,  fraudulently  imitated  the  plaintiffs'  mark, 
vid  sold  the  goods  so  marked,  for  their  own  profit, 
^  and  for,  and  under  the  false  colour  and  pretence 
that  they  were,  goods  manufactured  by  the  plaintiffs.] 
The  allegation  of  damage  was  more  specific  and  pre- 
cise in  Crawshay  v.  Thompson.  iMaule,  J.  It  is  no 
groand  for  arresting  the  judgment  that  the  damage  is 
stated  too  generally.]  It  is  ground  for  arresting  the 
judgment,  that  the  damage  alleged  does  not  necessarily 
'^olt  from  the  premises  charged.  iMaule,  J.  If  the 
damage  follows  of  necessity,  the  omission  of  it  is  no 
pound  for  arresting  the  judgment.  In  Morison  v. 
«»/3»on(ff),  the  damage  was  alleged  almost  in  the  very 
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goody  opoo  a  mocioo  to  arrest  the  jiidgiiieDt.3 


Novju.  Wilde,  C  J.    It  docs  not  appear  to  me  that  there  is 

anj  groQiid  opoo  which  the  coort  would  be  warranted  in 
granting  a  mie  in  this  case.  The  action  arises  out  of  cir- 
cumstanoes  which,  unfiMrtunately^  are  of  ordinary  occur- 
rence: and  it  would  be  a  reproach  to  the  law  if  it  were 
not  maintainable.  The  real  question  is,  whether  the  law 
will  protect  a  manufacturer  from  having  goods  firau* 
dulentlj  palmed  upon  the  world  as  gpods  made  by  hiu^ 
when  in  truth  they  are  not  so.  The  declaration  b^ns 
with  stating  that  the  plaintifi  were  cutlery-manu&c- 
turersy  and,  in  the  course  of  their  trade,  had  been  iu 
the  habit  of  manu&cturing  and  sellingp  amongst  other 
articles  of  cutlery,  large  quantities  of  pen-knives  and 
pocket-knives,  to  which  they  were  accustomed  to  affix 
a  certain  mark,  iu  order  to  denote  that  they  were 
articles  of  cutlery  prepared,  manufSMrtured,  and  made 
by  them,  and  to  distinguish  them  from  articles  of  the 
same  description  prepared,  manufactured,  or  made  by 
other  persons.  The  plaintiff  do  not  claim  any  abstract 
right  to  the  eacdusive  use  of  the  mark  in  question. 
They  merely  say,  tbat,^  having  adopted  a  particular 
maik,  the  public  have  been  led  to  believe  goods  so 
marked,  to  be  of  their  manufacture.  The  declarati<m 
then  goes  on  to  state,  that  peu-knives  apd  pocket-knives 
so  made  and  marked  by  the  plaintiffs,  were  held  iu 
high  estimation  by  dealers  in  cutlery,  on  account  of 
their  good  quali^  and  finish,  and  that  the  plaintiffs  had 
thereby  acquired  a  reputation  with  the  public ;  but  that 
the  defendants,  wrongfully  intending  to  injure  the  plain- 
tiffs, and  to  deprive  them  of  the  great  gains  that  would 
otherwise  have  accrued  to  them  from  the  manufacture 
and  sale  of  the  said  pen-knives  and  pocket-knives, 
fraudulently  prepared,   manufacturedi  and   made   for 
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nle^  divers  pen-knives  and  pocket-knives,  in  imitation 
of  those  manufactured  by  th^  plaintiffs,  with  a  certain 
stamp  or  mark  thereon  resembling  the  plaintiffi'  stamp 
or  mark,  with  a  view  to  deceive  the  public,  and  to  in- 
duce them  to  purchase  the  same  as  and  for  goods  of  the 
manoEiCture  of  the  plaintiffs,  in  fraud  of  the  plaintiffs. 
The  facts  of  the  case  are  short  and  simple.     The 
drfeodaQts,  who  are  manu(acturei*s  of  cutlery  at  Sheffield^ 
nceived  an  order  from  Messrs.  Lord  &  Son,  for  a  quan- 
&j  of  pen-knives  and  pocket-knives,  to  be  stamped  or 
loarked  with  the  letters  V.  R.  with  a  crown  between 
them,  an4  the  words  ^*J.  Bodgers  &  Sons,  Sheffield^** 
ttodemeath;    find  that  they  accordingly    caused    the 
Mves  to  be  made  and  marked  as  ordered.    The  knives, 
when  made,  were,  it  is  said,  received  by  the  defendants 
pceompanied  by  a  bill  of  parcels  describing  them  as 
porchased  from  John  Bodgers  &  Sons.     No  explanation 
Jihstever  was  given  of  this  transaction.    It  is  not  incon- 
listent  with  the  notion  that  the  bill  of  parcels  was  de- 
ligDed  to  aid  the  deceptions  and  the  better  to  enable 
tbe  defendants  to  represent  the  goods  as  of  the  plaintiffs' 
Biannfactttre.    The  &ct  of  the  sale  does  not  seem  to  be 
diq[)Qted*    "Pie  plaintifls  bring  their  action ;  and,  having 
pioved  the  order  for  knives  so  marked  as  to  resemble 
ttd  pass  for  their  manufacture,  and  its  execution  by 
tU  defendants  in  the  manner  stated,  the  case  went  to 
tbe  jury.     Tbe  counsel  for  the  defendants,  having  in 
the  coarse   of  the  cause,  remarked  upon  the   trivial 
VDoimtof  the  damages  sought  to  be  recovered, — the 
wiiole  amount  of  the  order  executed  by  the  defendants, 
being  %^U  only, — the  learned  judge,,  with  reference  to 
tbose  remarks,  observed  that  that  was  not  a  fair  repre- 
KQtation  of  the  real  contest  between  the  parties ;  for, 
tbat  the  plaintiffs  did  not  come  into  court  for  the  mere 
pirpose  of  recovering  the  amount  of  damage  in  the 
Ptttic^li^r  case,  but  to  try  whether  the  defendants  might 
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with  impunity  adopt  the  plaintiffs'  mark,  and  so  tise  it 
as  to  denote,  and  to  induce  the  public  to  belieye,  that 
the  goods  were  of  the  plaintiffs'  manufacture ;  and  that 
it  was  therefore  a  case  for  nominal  damages.     It  is 
urged  that  the  learned  judge  misdirected  the  jurj.    The 
substance  of  tlie  direction  was,  that  the  jury  were  to 
consider  whether  the  defendants  had  adopted  a  mark 
so  like  the  mark  of  the  plaintiffs  as  to  be  calculated  to 
impose  upon  ordinary  persons,  and  to  induce  them  to 
believe  the  goods  to  be  the  [daintiff^*  goods.     That, 
undoubtedly,  was  the  essential  and  substantive  part  of 
the  declaration,  and  a  proper  point  to  leave  to  the  jury. 
The  second  point  that  appears  to  have  been  left,  was, 
not  simply  whether  the  defendants  had  manufactured 
and  marked  knives  in  such  a  manner  as  to  be  calculated 
to  deceive  purchasers,  but  whether  they  had  adopted 
the  particular  mode  of  deception  charged  in  the  de* 
claration.     This  also  was  a  proper  point  for  the  consi- 
deration of  the  jury.     Thirdly,  it  was  put  to  them  to 
say  whether,  —  if  they  should  find  that  the  defendants 
had  used  marks  calculated  to  deceive,  and  that  those, 
marks  and  the  mode  of  deceiving  were  those  pointed 
out  in  the  declaration,  —  the  defendants  did  those  acts 
with  the  intention   of  deceiving.     The  learned  judge 
told  the  jury,  that,  to  entitle  the  plaintiffs  to  a  ver- 
dict,  it   was  not  enough    that    the    defendants    had 
adopted  means  calculated  to  deceive,    but  that  they 
must  be  satisfied  that  the  defendants  did  the  acts  com« 
plained  of,  with  intention  to  deceive.     Has  more  ever 
been  held  necessary  to  be  proved,  in  actions  of  this 
description,  than  that  the  plaintiff,  being  a  manufac* 
turer,  has  been  accustomed  to  use  a  certain  mark  to 
denote  that  the  goods  so  marked  were  of  his  manu- 
facture; that  such  mark  was  well  known  and  under- 
stood in  the  particular  trade ;  and  that  the  defendant 
had  adopted  the  mark,  and  sold  gooils  bearing  it,  as  and 
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for  the  plaintiffs'  goods,  with  intent  to  deceive?  I  am 
not  aware  that  more  has  ever  been  required :  and  no 
authority  has  been  cited  to  shew  that  these  facts,  being 
found  affirmatively,  do  not  entitle  the  party  to  a  ver- 
dict I  am,  therefore,  unable  to  discover  any  misdi- 
rection in  this  case. 

With  respect  to  the  damages,—  did  the  learned  judge 
withdraw  the  question  of  damages  from  the  jury,  in  such 
a  sense  as  to  make  such  withdrawal  ground  for  granting 
a  new  trial  ?  If  the  defendants  knowingly  adopted  the 
plaintiffs'  mark,  in  the  execution  of  an  order  given  to  them 
for  knives  of  the  plaintiffs'  manufacture,  and  sold  them  as 
and  for  knives  of  that  description,  can  it  be  doubted  that 
the  jury  ought  to  find  that  the  plaintiffs  were  damaged? 
or,  in  other  words,  that  the  plaintiffs  were  prevented 
ftom  selling  so  many  of  their  knives,  by  the  defendants 
haying  put  off  other  knives  as  knives  of  the  plaintiffs' 
manufacture  ?  The  fair  inference  is,  that  the  plaintiffs 
would  have  had  the  benefit  of  Lord's  order  if  the  d^ 
fendants  had  not  intercepted  it  in  the  manner  they  did* 
The  plaintiffs'  goods  having  acquired  a  certain  character 
with  the  retail  dealers  and  the  public,  if  the  defendants 
had  not  executed  Lord's  order,  he  must  have  gone  to 
the  plaintiffs.  The  jury  were  told,  in  substance,  that 
the  plaintiffs  claimed  nominal  damages  only.  The  jury 
have  given  405. —  not  at  all  an  unreasonable  amount,  or 
objectionable  on  the  ground  that  they  are  something 
more  than  mere  nominal  damages.  The  verdict  clearly 
could  not  have  been  sustained,  had  the  jury  found  for 
the  defendants  upon  the  evidence  that  was  before  them. 

With  respect  to  that  part  of  the  motion  by  which  it  is 
sought  to  arrest  the  judgment, — the  question  is,  whether 
the  declaration  contains  any  allegation  which  is  capable 
of  proof,  and  which,  if  proved,  would  entitle  the  plaintiffs 
to  a  verdict.  The  declaration  states,  in  substance,  that 
the  plaintiffs  carried  on  the  business  of  cutlery-manu- 
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1S47.        fiKturers,  and  were  accustomed  to  mark  peti*knives  and 
pocket-knives  « ith  a  particular  stamp  or  mark,  io  order 


^  •    to  denote  that  they  were  of  their  manufacture ;  and  that 

Novux.  ^  defendants,  intending  to  injure  the  plaintiffs  in  the 
sale  of  their  said  pen-knifes  and  pocket-knives,  and  to 
deprive  them  of  gains  thev  would  otherwise  have  made 
from  the  manufacture  and  sale  thereof,  wrongfully  and 
fraudulentlj  manu&ctured,  and  made  for  sale,  pen-knives 
and  pocket-knives  in  imitation  of  those  so  manufactured 
and  marked  by  the  plaintiffs,  with  a  stamp  or  mark 
intended  to  cause  them  to  pass  for  knives  manufactured 
by  the  plaintiffs,  and  sold  them  for  their  own  profit, 
under  the  false  colour  and  pretence  that  they  were 
manufactured  by  the  plaintiffs;  —  by  means  whereof 
the  plaintiffs  were  hindered  and  prevented  from  selling 
divers  quantities  of  the  said  knives  so  manufactured  by 
them,  and  were  injured  in  their  reputation.  I  appre- 
hend this  statement  of  damage  would  admit  of  proof  of 
loss  and  injury  to  the  plaintiffs  suflBcient  to  sustain  the 
action ;  and  that,  even  if  it  could  be  established  that  it 
is  too  general  in  point  of  form,  that  is  no  ground  for 
arresting  the  judgment*  The  declaration  being  so 
framed  as  to  be  capable  of  being  supported  by  evidence 
at  nisi  prius,  we  must,  upon  this  part  of  die  motion, 
intend  that  it  was  so  supported. 

Upon  the  best  consideration  I  can  give  to  the  case,  I 
think,  for  these  reasons,  that  none  of  the  grounds  relied 
on  are  suflBcient  to  entide  the  defendants  to  a  rule. 

CoLTMAK,  J.  I  entirely  concur  with  the  chief  justice 
in  thinking  that  no  rule  should  be  granted  in  this  case. 
I  agree  with  the  law  laid  down  by  my  brother  fViliiamSt 
—  that  no  man  has  a  right  to  sell  goods  of  his  own  ma« 
nufacture,  upon  a  ra!<e  and  deceitful  represeuiQtion  iLat 
ther  are  ol'  the  manuiacture  of  another;  to  which  I 
wcHild  add,  tliat  an  action  is  clearly  maintainable  by  the 
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party  whose  name  is  so  fraudulently  used,  if  any  damage 
results  to  him  from  the  false  representation.  The  only 
point  on  which  I  have  at  all  hesitated,  is,  whether  or  not 
the  question  of  damage  was  in  this  case  withdrawn  from 
the  jury.  It  does  not,  however,  appear  to  me  that  it 
was.  Assuming,  as  we  must,  that  Lord  intended  to 
liave  knives  of  the  manufacture  of  Rodgers  &  Sons, 
damage  to  the  plaintiffs  of  necessity  resulted  from  the 
false  representation  that  the  knives  supplied  to  him  in 
execution  of  his  order  were  of  their  manufacture.  If, 
indeed,  the  jury  had  found  that  there  was  no  damage, 
that  would  have  been  inconsistent,  and  at  variance  with 
the  other  part  of  their  finding. 
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MiULE,  J.  I  am  of  the  same  opinion.  This  decla- 
ration is  in  the  ordinary  form ;  the  facts  that  were  given 
io  evidence  were  such  as  have  frequently  occurred  on 
similar  occasions ;  and  the  direction  of  my  brother  Wil" 
Uams  was  quite  in  conformity  with  the  directions  that 
have  usually  been  given  in  cases  of  this  description. 
That  direction  in  substance  was,  that  a  manufacturer  has 
A  right  of  action  against  one  who  affixes  to  his  own 
goods,  the  known  and  accustomed  mark  of  the  former, 
ftod  sells  them  upon  a  representation  that  they  are  of  the 
inanufacture  which  such  mark  would  denote  them  to  be. 
^ch  conduct  towards  a  trader,  naturally  imports 
<^inage;  for,  it  cannot  be  doubted  that  supplying  the 
^rket  with  spurious  goods,  has  a  tendency  to  injure 
^e  maker  of  the  genuine  article.  But,  in  this  case, 
uiere  was  strong  evidence  to  shew  that  the  plaintiffs  had, 
^y  the  false  representation  of  the  defendants,  lost  the 
execution  of  a  particular  order ;  for,  Lo7'd  &  Son's  order 
must  be  understood  in  a  lawful  sense  ;  and,  if  the  defend- 
^^  had  executed  the  order  in  that  sense,  they  must  of 
necessity  have  procured  the  knives  from  the  plaintiffs, 

« 

instead  of  causing  them  to  be  manufactured  by  a  third 
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1847.        person*     I  think  the  case  could  not  have  been  more 
— ""*"        correctly  or  properly  put  than  it  was :  indeed,  it  was 
^  more  favourably  put  for  the  defendants  than  if  the  whole 

NowiLL.  had  been  left  as  one  question.  The  first  question  pre- 
sented to  the  jury,  was,  whether  the  articles  which  the 
defendants  procured  to  be  manuFactured,  were  so  marked 
as  to  import  that  they  were  manufactured  by  the 
plaintiffs.  The  learned  judge  then  told  the  jury,  that, 
in  order  to  justify  a  verdict  for  the  plaintifls,  they  must 
further  find  that  the  defendants  sold  the  goods  as  and 
*  for  the  plaintiffs'  goods,  with  intent  to  deceive  and  to 
defraud  the  plaintiffs.  The  jury  found  both  questions 
in  the  affirmative;  and  there  certainly  was  reasonable 
evidence  to  warrant  them  in  coming  to  that  conclusion. 
With  respect  to  the  motion  in  arrest  of  judgment,  — 
it  clearly  is  no  ground  for  arresting  the  judgment,  that 
the  damage  is  alleged  too  generally. 

V,  WiLUAMS,  J.,  concurred. 

Rule  refused. 


A  or.  4. 


In  the  Matter  of  Mary  Jane  Dalv. 


In  thecal  of    A    COMMISSION  issued  on  the  17th  of  May  last, 
an  acknow      -«.    impo^erinir  four  officers  of  Her  Majesty's  84th 


ledgment 


under  the  regiment  to  take  the  acknowledgment  of  Mary  Jane 
statute  I>aly^  wife  of  drum-major  Baitiard  Daly^  to  a  deed 

O  %K  4   If*   *Tm 

c.  74.,  taken 

in  a  remote  part  of  India,  the  court,  in  lieu  of  a  notarial  certificate,  received  the 
certificate  of  the  m^jor .general  in  command  of  the  district,  upon  production  of 
an  aflidavit  stating  hia  rank  and  verifying  his  handwriting. 
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conveying  her  separate  interest  in  certain   property.        1847* 
The  regiment  wasj  at  the  time  the  commission  issued,        — — 
supposed  to  be  at  Madras ;  but,  on  its  arrival  there^         -^  ^^ 
the  regiment  had  moved  to  Secunderabad^  a  place  dis- 
tant about  three  hundred  miles  from  Madras.     The 
acknowledgment  was  duly  taken   at  Secunderabad  be- 
fore two  oF  the  commissioners,  and  was  duly  certified  by 
them,  pursuant  to  the  84fth  section  of  the  d  &  4  J^.  4. 
c  74.    llie  affidavit  verifying  the  certificate,  was  sworn 
at  Secunderabad^  by  one  of  the  commissioners,  before 
^  James  Robertsorij  one  of  Her  Majesty's  justices  of  the 
peace,  and  superintendent  of  police  for   the  canton- 
ment of  Secunderabad.'*     In  lieu  of  the  notarial  certifi- 
cate required  by  the  practice  of  the  court,  there  was 
the  certificate  of  Major-General  Lovell^  commanding 
the  Hyderabad  subsidiary  force,  that  C  Franklin^  the 
commissioner  who  made  the  affidavit,  was  sworn  to  the 
truth  thereof,  in   his  presence,  by  the  said  James  Bo^ 
hertsony  that  Robertson  was  a  justice  of  the  peace  for 
the  cantonment,  and,  as  such,   qualified  to  administer 
oaths,  and   that  the  names  of  Franklin  and  Robertson^ 
subscribed   to   the  affidavit,  were   of  their   respective 
handwritings.      This    certificate  was  signed,    ^^  L,  B, 
Lorell,  Major-General,  commanding  the  Hyderabad  sub- 
sidiary force,  where  there  is  no  notary." 

The  proper  officer  having  objected  to  receive  the  cer- 
tificate and  affidavit,  on  the  ground  of  the  absence  of  a 
notarial  certificate, 

ChannelLi  Serjt.,  now  applied  for  the  direction  of  the 
court.  He  referred  to  In  re  Way(a)y  where,  upon  an 
acknowledgment  taken  in  Pennsylvania ^  the  court,  in 
lit^o  of  n  notarial  certificate,   received  a  certificate  of 

(«)  6  M.S^G.  1046.,  7  Scoit,  N.  R.  999. 
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In  re 


^  rile  TimtbuuiJian/  anii  derk  of  the  court  of  Common 
P!efis  ^o^  C^Tttrj  Cattntu,  P?mrsuivtrma/*  it  being  sworn 
duic  dien^  was  no  aotarv  pabiic  within  eighty  miles  of 
die  niacs.  I  WuiL\  C.  J.  There  would  probably  be  no 
difficulty  in  oi]tainin(r  an  affidavit  that  the  individaal 
whiise  certificate  ^^ands  in  the  place  of  the  notarial 
certificate.  Iiuids  die  rank  he  itateSb]  That  fact  coald, 
no  doanc.  be  saooiied. 


W[i.DE.  C.  J.  In  triving  effixt  to  the  provisions  of 
this  icu  difficuiiies  otten  arise  as  to  the  mode  of  pre- 
Krvinjr  die  aecessanr  de*£ree  of  fidelitr  in  the  execution 
of  ccmoiissicns.  The  ccart,  inasmoch  as  it  has  no 
better  means  cf  ascertaining  the  competency  of  per- 
sons taking  affidaTits  in  fiireiga  coantries,  has  thought 
fit  ro  aiicpc  tiie  certidcate  of  a  Dotary-pubiic,  who  is  an 
officer  whose  functions  are  of  universal  sanction.  Sup- 
posimr,  boweT«r«  that  there  is  no  notary-public  residing 
at,  or  within  a  ci^nTenient  distance  of,  the  place  where 
the  acknowltHigoieDt  Is  tikkeo,  the  question  is,  what 
shall  be  deemed  sufficient  evidence  of  the  authority  of 
the  party  administering  the  oath,  by  the  law  of  the 
ibreisn  coontrr*  so  to  dew  Here«  that  which  is  sub- 
stitDted  tor  the  notarial  certificate,  is,  a  certificate  of  a 
person  professing  to  be  a  major-general,  commanding 
the  Hudercbad  subsidiary  force.  The  rank  and  posi- 
tion of  a  major-general  in  the  army,  afibrds  at  least 
eqaal  assurance  of  the  due  and  faithful  performance  of 
the  duty  he  undertakes,  as  does  that  of  a  notary-public 
But  then  the  court  should,  at  all  events,  be  satisfied 
that  they  have  that  security.  In  the  present  case,  there 
is  no  affidavit  verifying  the  handwriting  of  Major-Ge* 
neral  Ltrcellj  or  that  he  holds  the  rank  alleged.  Acting, 
therefore,  upon  the  spirit  of  the  rule,  I  think  we  can 
hardly  hold  the  documents  now  before,  us  to  be  suffi- 
cient ;  but  I  think  they  may  be  receired  by  the  officer. 
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upon  the  prodaction  of  an  affidavit  verifying  the  hand-        1847« 

writing  and  the  rank  of  the  person  so  certifying.  

In  re 

Such  an  affidavit  having  on  a  subsequent  day  been 
produced,  the  application  was 

Granted. 


RnsHBROOK  V.  Hood.  Nbv.s 

IHRIS  was  an  action  of  debt.     The  first  count  set  out  An  indenture 

an  indenture  of  the  30lh  of  April,  1842,  made  be-  quadripartite 

l)etween  4 
tween    John    Clarke^    George    Clarke,   Charles   Clarke,  ^  ^  and  D 

recited  thtitA. 
wtt  entitled  to  certain  copyhold  land ;  that  he  had  contracted  for  the  sale  of  it 
to  D.,  who  had  heen  let  into  possession^  and  had  erected  certain  cottages  on  the 
Itnd ;  that  D.  had  entered  into  an  agreement  to  mortgage  the  land  to  C.  for  400A ; 
that,  for  the  purpose  of  carrying  the  agreements  for  mortgage  and  purchase 
nmaltaneoosly  into  effect,  certain  surrenders  to  a  trustee  had  been  made  by  A, 
nd  B, —  the'  one  by  direction  of  2).,  to  such  uses  as  C.  should  appoint,  and,  in 
default  of  appointment,  to  the  use  of  G.  and  his  heirs  — the  other  to  the  use  of 
D,  and  his  heirs,  subject  to  the  surrender  in  favour  of  C.  The  indenture  then 
^tnessed,  that,  in  pursuance  of  the  agreements,  and  in  consideration  of  the  pre- 
o^iies  A.  and  B,  covenanted  with  C,  his  heirs  and  assigns,  and  also  separatefy 
^tk  D^  his  heirs  and  assigns,  that  they  A.  and  B.  had  right  to  convey,  for  quiet 
^joyment,  &c. ;  and  that,  in  further  pursuance  of  the  agreements,  and  in  con- 
'ideration  of  the  premises,  D.  covenanted  with  C.  for  payment  of  the  400/.  and 
iJ^terest,  —  with  power  of  sale  on  default,  a  proviso  for  quiet  enjoyment,  and  a 
declaration  that  the  trustee  in  whom  the  copyholds  were  vested,  should  stand 
*^,  in  trust  for  the  plaintiff,  his  heirs  and  assigns,  for  securing  payment  of 
principal  and  interest,  and,  subject  thereto,  for  the  defendant,  his  heirs,  &c. :  — 

Held,  that  this  indenture  was  not  an  instrument  operating  upon  several 
"matters  or  things  "  within  the  12  Ann.  stat.  2.  c,  9.  s,  24.,  and  that  the  first 
•kin  was  therefore  properly  stamped  with  a  single  35s.  stamp. 

By  a  second  indenture,  made  between  D.  and  C, — reciting  the  former  inden- 
^»  that  D.  had  made  default  in  payment  of  the  400/.  and  interest,  and  had 
applied  to  C  to  lend  him  the  further  sum  of  100/.,  which  C,  had  consented  to 
^%-^D,  covenanted  with  C,  his  heirs,  &c.,  that  the  copyhold  should  remain 
timber  charged  with  the  lOOL  and  interest,  and  that  C.  should  hold  the  property 
*•  Kcurity  for  the  whole  sum  of  500/.  and  interest :  — 

Held,  that  this  indenture  operated  as  a  further  charge,  and  therefore  was  pro- 
Ny  ttamped  with  a  S0#.  stamp,  under  the  55  G.  S.  e.  184» 
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1847.        the  'younger,   Thomas  Clarke^  and  Ann  Clarke^  of  the 

■        first  part,  Charles  Clarke  the  elder  of  the  second  part, 

HusHBRooK    ^,^g  defendant  of  the  third  part,  and  the  plaintiff  of  the 

HooD«        fourth  part,  —  whereby  the  defendant  covenanted  with 

the  plaintiff  to  pay  him  400/.  on  the  30th  of  October 

then  next,  with  interest  thereon,  at  the  rate  of  5L  per 

cent,  perannuniy  alleging  for  breach,  non-payment  of  that 

sum,  and  the  interest.  , 

The  second  count  set  out  an  indenture  of  the  29ili  of 
Aprils  1843,  between  the  defendant  of  the  first  part, 
and  the  plaintiff  of  the  second  part,  —  whereby  the  de- 
fendant covenanted  to  pay  to  the  plaintiff  100/.  on  the 
29th  of  October  then  next,  with  interest  at  the  rate  of 
5/.  per  cent,  per  annum. 

The  defendant  pleaded  non  est  factum  to  each  count, 
and,  to  the  whole  declaration,  a  set-off  for  money  had 
and  received  by  the  plaintiff  to  his  use. 

The  cause  was  tried  before  Faiteson,  J.,  at  the  last 
assizes  for  Suffolk. 

The  indenture  in  the  first  count  mentioned,  recited 
the  admittance  of  John  Clarke^  on  the  24th  of  Nacember^ 
1795,  to  certain  copyhold  land  in  the  county  of  Suffolk  ; 
his  will,  devising  to  his  six  grand-children  in  fee,  with 
a  direction  for  sale  on  the  youngest,  Ann^  attaining  the 
age  of  twenty-one;  the  death  of  John  Clarkcj  in  1837$ 
leaving  Charles  Clarke  the  elder  his  customary  lieir  ; 
that  the  will  was  duly  proved  ;  that  Ann  C/^rr^^  attained 
the  age  of  twenty-one  on  the  14th  of  Aprils  1838;  that,  in 
September^  1 84 1 ,  a  contract  was  entered  into  by  the  parties 
of  the  first  part,  for  the  sale  of  the  land  to  Hood^  the  de- 
fendant; that  Hood  was  let  into  possession,  and  had 
built  six  cottages  upon  the  land  ;  that  an  agreement  had 
been  entered  into  between  the  plaintiff  and  the  defend- 
ant, for  a  mortgage  of  the  premises  for  400/. ;  that, 
pursuant  to  the  arrangement  between  the  parties,  and 
for  the  purpose  of  carrying  the  agreements  for  niort-. 
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gij^  and  purchase  simultaneously  inlu  effect,  two  1847. 
several  surrenders  to  a  trustee  had  been  made  by  the 
parties  of  the  first  and  second  parts ;  the  one,  to  such 
uses  as  tlie  plaintiff  should  appoint^  and,  in  defuult  of  Hooo. 
appointment,  to  the  use  of  the  plaintiff  and  his  heirs ; 
the  other,  to  the  use  of  the  defendant  and  his  heirs, 
sabject  to  the  surrender  to  the  plaintiff  and  his  heirs. 
The  indenture  then  witnessed,  that,  in  pursuance  of  the 
agreements,  and  in  consideration  of  the  premises,  each 
and  every  of  the  parties  of  the  first  and  second  parts,  in 
respect  of  their  respective  undivided  shares,  did  grant 
and  covenant  to  and  with  the  plaintiff,  his  heirs  and 
assigns,  and  also  separately  with  the  defendant ^  his  heirs 
and  assigns,  that  they  had  right  to  convey,  — for  quiet 
enjoyment,  free  from  incumbrances,  —  and  for  further 
assurance.  The  indenture  also  witnessed,  that,  in  fur- 
ther pursuance  of  the  said  agreements,  and  in  consider- 
ation of  the  prembes,  the  defendant  covenanted  with  the 
plaintiff  for  the  payment  of  400/.  on  the  30th  of  October 
then  next,  with  interest  thereon,  at  the  rate  of  51.  per 
cenLper  annum^  and  also  to  insure  the  premises :  with  a 
power  of  sale  after  three  months'  notice;  a  proviso  for 
quiet  enjoyment  by  the  defendant,  until  default  in  pay- 
ment of  the  principal  and  interest;  and  a  declaration 
that  the  trustee  in  whom  the  copyholds  were  vested, 
should  stand  seised  in  trust  for  the  plaintiff,  his  heirs, 
&&,  for  securing  payment  of  the  principal  sum  of  400/., 
and  interest,  and,  subject  thereto,  in  trust  for  the  de- 
fendant, his  heirs  and  assigns. 

This  deed  had  a  1/.  \5s,  stamp,  and  also  the  proper 
progressive  stamps. 

The  indenture  mentioned  in  the  second  count,  recited 
the  former  deed,  that  default  hnd  been  made  in  the 
payment  of  the  principal  and  interest  secured  thereby, 
^  an  application  had  l)een  made  by  the  defendant  to 
^»«  plaintiff  for  a  further  advance  of  100/.,  and  that  the 
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1847.  pUintiff  bad  agreed  to  adrance  that  sam:  it  then  set 
oat  a  coTenant  bj  the  defendant  with  the  plaintiff, 
his  heirs,  &c^  that  the  same  copyhold  premises  should 
Hoov.  stand  farther  charged  with  the  100/.  and  interest  there- 
on at  5/.  per  end.  per  ammwi,  and  a  covenant  by  the 
defendant  to  pay  the  100/.  and  interest  on  the  29th  of 
October  then  next,  and  that  the  plaintiff  should  hold 
the  premises  as  secarity  for  the  whole  sam  of  oOOL  and 
interest. 

This  deed  was  stamped  with  a  30s.  stamp. 

It  was  objected,  on  the  part  of  the  defendant,  that  both 
deeds  were  insufficiently  stamped,  —  that  the  indenture 
declared  on  in  the  first  count  should  have  had  two  stamps 
of  IL  155.  each,  inasmuch  as  it  contained  two  distinct 
contracts,  between  different  parties,  —  and  that  the  in* 
denture  declared  on  in  the  second  count,  should  have  had 
a  lil  15i.  deed  stamp,  and  not  a  mortgage  stamp  only, 
the  deed  operating,  not  as  a  mere  further  charge,  but 
as  a  covenant. 

The  learned  judge  overruled  the  objections;  and  a 
verdict  was  found  for  the  plaintiff,  damages  515/.  18x.  7</., 
subject  to  a  motion  for  a  nonsuit,  if  the  court  should 
be  of  opinion  that  both  indentures  were  insufficiently 
stamped;  or  to  reduce  the  verdict  to  103/.  3s.  7c/.,  if  the 
court  should  think  the  indenture  in  the  first  count 
inadmissible,  and  that  in  the  second  count  admissible ; 
or  to  412/.  155.,  if  they  should  think  the  indenture  in 
the  second  count  inadmissible,  and  that  in  the  first 
count  admissible. 

Rouse  now  moved  accordingly.  The  first  indenture 
contains  a  contract  of  sale,  under  which  the  defendant 
was  let  into  possession  of  the  premises,  and  also  a  sepa- 
rate and  distinct  contract,  between  different  parties,  for 
a  loan  of  400/> ;  and  therefore  it  should  have  had  two 
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deed  stamps.     In  TilsUy  on  the  Stamp  Laws  (a),  it  is         IB^?. 

said  that   **  Courts  of  law  have  not  required  express 

authority  for  deciding  that  a  multifarious  deed  shall    •«''"hb»ook 
ha?e  several  stamp  duties.     The  12  Ann.  stat  2.  c,  9.         Hood. 
1. 24.  enactSi  that,  where  any  one  or  more  of  the  mat- 
ters or  things  charged  with  stamp  duty,  shall  be  written 
upon  one  piece  of  parchment  or  paper,  the  duties  shall 
be  charged  upon  every  one  of  such  matters.     This  re- 
ferred to   several  distinct  instruments  upon  one  piece 
of  parchment;    the  duty   being  imposed    ^for   every 
skin,  or  piece  of  vellum  or  parchment,  or  sheet  or  piece 
of  paper,  upon  which  shall  be  engrossed  any  deed,'  &c.; 
and  it  was  enacted  to  prevent  fraud,  in  writing  two  or 
more  instruments  upon  the  same  skin,  &c.,  with  one 
doty  only;  but  the  provision  was  evidently  not  neces- 
sary, as  the  courts  would  have  put  a  proper  and  reason- 
able interpretation  upon  the  statutes  in  this  respect,  as 
thev  have  since  done  where  one  instrument  was  made 
to  effect  several  distinct  matters,  by  treating  it  as  se- 
veral instruments,  and  requiring  stamps  accordingly." 
[Maule,  J.     The  whole  deed  relates  to  one  single  trans- 
action, viz.  the  sale  of  an   estate,  and  the  raising  of 
money  to  pay  for  it.]    If  the  court  is  of  opinion  that  the 
deed  does  not  operate  in  respect  of  several  ^'  matters 
or  things,"  the  objection  fails.     [  Wilde^  C.  J.     A  statute 
imposing  a  charge,  must  be  very  distinct  in  its  terms.] 

The  second  deed  clearly  operated  as  a  covenant,  and 
not  as  a  mortgage  or  further  charge.  In  Haywood  v. 
Bihbyijb)^  an  indenture  recited,  that,  in  consideration  of 
4002.  (part  of  500/.  agreed  to  be  advanced  by  the  plain- 
tiff to  the  defendant),  paid  to  &,  22.,  and  P.,  by  the  plain- 
tiff, in  discharge  of  all  principal  and  interest  owing  to 
them  as  mortgagees,  by  virtue  of  a  certain  other  sur- 
render, they,  the  said  5.,  /Z.,  and  P.,  surrendered  into 

(o)  Page  357.  (b)  WM.S;  W.  812.,  1  D.  S^L.  290. 
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18 1^7.        the  bands  of  the  lord  certain  lands,  to  the  intent  that 

die  loitl  might  regrant  the  same  to  the  plaintiff,  in  trust 

to  sell  the  same,  and  retain  the  said  sum  of  500/.     The 
r. 

Hoon.        indenture   then  stated   that  the  defendant  covenanted 
with  the  plaintiff  to  paj  him  the  som  of  500iL,  with  in-r 
f erest,  on  a  certain  dar,  and  that,  in  default  of  payment, 
the  plaintiff  mi^t  enter  upon  and  enjov  the  land*    The 
indenture  was  stamped  with  two  stamps  of  1/.  15s.  and 
IL  5s.     It  was  heid«  that  this  was  not  *^  a  declaration 
«>r  deed  for  defeating  or  making  redeemable,  or  quali- 
fying any   covenant,  &c^  intended  as  a  security   lor 
money,'*  miihin  the  mcanixur  of  that  clause  in  the  stamp 
act,  35  G.  S.  r,  lS4w  Scbed.  Part  1^  ^brtgage^  but  a  mere 
deciarstion  c(  trust  o[  the  second  surrender;  and  that 
'    it  did  not  require  an  ad  valorem  stamp.     Lord  Abinger 
said :  '^  I  am  of  opinion  that  an  ad  valorem  mortgage 
stamp  mas  not  required  in  this  case,     llie  defendant 
merely  covenants  by  the  deed  to  pay  the  sum  of  500/., 
and  that,  in  de&ult  of  pavment,  the  plaintifl&  shall  have 
power  to  enter  upon  arxl  enjoy  the  property.     That 
cannot  amount  to  a  morsgage,**     ]n'dde^  C.  J.    This 
deed  « peraies  as  a  funber  cbar^  of  the  copyhold  to 
the  exient  of  lOCwL     The  estate   is   pledged   for  that 
sum."^     A  mere  covenant  that  an  estate  shall  become 
charged,   ii  not  a  mortgage.     A  seccHsd  surrender  is 
nscal  upon  a  second  mortgage  of  copyhold  property. 
There  was  rxme  here*     ^CaV»J7Ji,  J.     In  whom  was  the 
lejai  estate  r^   The  legal  estate  remained  in  John  Clarke. 
The  <!efefxiant  could   not*  therefore,   legally  create  a 
fcrtfaer  charge.     {Moiie^X.     The  duty  attaches  quite 
inespectively  of  the  quality  of  the  estate.^ 

WjLDE.  O  J.  Ii  seems  to  u;e  that  noeflfi^rt  ought 
to  be  given  to  the  oi:^|ectioas  urged  in  this  case.  It  is 
fcaroejy  necessair  to  observe,  that  ol^jedions  of  this  sort 
are  txA  to  prevail,  imless  the  doty  is  imposed  by  the 
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piam  and  unequivocal  language  of  the  statute.     With 
regard  to  the  first  deed  in  this  case,  it  appears  that  the 
party  contracting  for  the  purchase  of  the  hmd,  agrees 
that  it  shall  be  surrendered,  not  to  himself,  but  to  the 
nseof  a  third  person,  by  whom  the  purchase-money  is 
to  be  advanced,  and  who  is  to  hold  it  as  a  security  for 
his  advance.     The  whole  object  of  the  deed  is,  to  carry 
into  effect  the  contract  of  sale.     The  statute  of  12  Ann, 
Stat,  2.  c.  9.  5.  24.,  which  is  relied  on,  enacts,  that,  where 
more  than  one  of  the  matters  or  things  thereby  charged 
with  any  stamp  duty  shall  be  engrossed  on  one  piece  of 
TfUuro,  &c.,  the  duties  shall  be  charged  on  every  one  of 
sodi  matters.     That  brings  it  simply  to  the  question 
whether  the  instrument  produced  was  one  indenture,  or 
several  in  effect     It  appears  to  me  to  be  confined  to  the 
carrying  out  of  one  single  transaction  —  the  purchase 
of  the  estate    and  securing  of  the  purchase-money ; 
and  therefore  not  within  the  statute.     The  object  of  the 
enactment  was,  to  prevent  the  evasion  of  duty,  by  using 
one  piece  of  parchment  for  the  purpose  of  making  several 
distinct  deeds.     That  disposes  of  the  objection  to  the 
first  deed. 

As  to  the  second  deed,  I  own  I  have  hnd  a  little 
doobt.    The  object  of  this  instrument,  however,  seems 
to  have  been,  to  give  to  the  plaintiff,  the  person  who 
had  already  advanced  400/.  upon  the  security  of  the 
property,  a  lien  for  a  further  sum  of  100/.,  so  as  to 
enable  him  to  hold  the  land  as  a  security  for  both  sums. 
As  the  100/.  was  not  the  only  charge,  the  deed  recites 
the  former  indenture,  by  which  the  land  was  already 
charged  with  the  sum  of  400/.     The  security,  in  respect 
to  this  latter  sum,  is  not  increased :  the  sole  object  of  the 
deed  was,  to  make  the  estate  a  security  for  the  further 
advance.     I  therefore  think  that  it  falls  within  the  ex- 
press provision  of  the  stamp  act,  as  a  deed  of  further 
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1847.        charge,  and  that  it  was  properly  stamped-  with  a  SOs. 
—        stamp. 

RUSHBROOK 
V, 

Hood.  Coltmak,  J.    I  am  of  the  same  opinion.    It  is  enough 

to  read  the  statute  of  Atine  to  see  that  it  contemplated 
an  entirely  different  case  from  the  present,  viz.  a  case 
where  several  distinct  transactions  are  contained  in  one 
skin.  The  second  indenture  is  clearly  a  deed  of  further 
charge,  within  the  words  of  the  55>  G.  S.  r.  184>.  The 
tenant  on  the  lord's  roll  was  John  Clarke,  He  made  a 
surrender  which  may  entide  the  plaintiff  at  any  time  to 
admittance  as  tenant,  to  his  own  use.  He  would  then 
become  the  actual  tenant  on  the  roll,  and  would  be  in 
possession  of  the  legal  Estate.  The  deed,  therefore, 
clearly  operated  as  a  further  charge. 

Maule,  J.,  and  V.  Williams,  J.,  concurred. 

Rule  refused. 


Nov.  8. 


Benham  v.  Gray. 


In  September,  HHRESPASS  for  breaking  and  entering  the  rooms 

hio  WM  ^^^  apartments  of  the  plaintiff, 

entered  into  Pleas, —  first,  not  guilty,  —  secondly,  that  the  rooms 

betweeuXand  ^^^g  j^^^  ^j^g  rooms  of  the  plaintiff, —  thirdh',  leave  and 

^.,  the  terms    ,.  ^  i_ 

of  which  were    licence.     Issue  thereon. 

never  de- 
finitively arranged.  The  business  continued  to  be  carried  on,  in  the  names  of  A. 
and  B,y  in  a  shop  and  counting-house  forming  part  of  a  house  of  whicli  A,  was 
lessee,  down  to  the  ^5th  of  December,  when  A.  caused  B,  to  be  served  with  a 
notice  to  dissolve  the  partnership.  On  the  2nd  of  January ,  1847,  B,  broke  and 
entered  the  shop  and  counting-house  :  —  Held,  that  he  was  liable  in  trespass ; 
his  right  to  the  occupation  of  the  premises  having  ceased  with  the  determination 
of  the  partnership. 
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The  cause  was  tried  before  V^  Williams^  J.  at  the  sit-        1847. 

lings  at  Westminster  after  last  term.  The  facts  were  as  fol-        

lows: — The  plaintiff  was  the  assignee  of  a  term  of  years       Bbnham^ 
in  certain  premises  at  No.  1.  High  Street^  Camden  TowTtf        Gray. 
where  he  carried  on  the  business  of  an  appraiser  and  a 

house-agent.     In  August^  1846^  negotiations  took  place 
between  the  plaintiff  and  the  defendant,  for  a  lease  to  be 
gruited  by  the  former  to  the  latter,  of  the  upper  part  of 
the  boose  in  High  Street^  at  the  yearly  rent  of  42/.,  and 
&Nr  a  partnership  between  them  in  the  business  of  ap- 
praisers and  house-agents,  which  was  to  be  carried  on 
in  the  lower  part  of  the  premises,  for  which  the  firm  was 
to  be  charged  a  rent  of  20/.  per  annum.     A  dfafl  lease 
was  prepared,  but  never   settled.     The  terms  of  the 
partnership  did  not  appear  ;  but  the  joint  names  were 
placed  over  the  door,  and  address  cards  were  printed  with 
the  name  of  the  firm ;  and  they  continued  to  carry  on 
business  together  until  the  25th  of  December^  when  the 
plaintiff  caused  the  defendant  to  be  served  with  the  fol- 
lowing notice: — 

"  To  Mr.  William  Samuel  Gray. 

"  I  hereby  dissolve  the  partnership  which  has  existed 
between  us,  and  been  carried  on  at  No.  1.  High  Street^ 
Camden  Town^  under  the  style  or  firm  of  Benham  4* 
Grfly.    Dated,  this  25th  day  of  December^  1846. 

(Signed)         "J.  H.  Benham.'' 

"Witness.     G.  Benham.'' 

On  the  2nd  of  January ^  1847,  the  defendant  went  to 
Ae  premises,  and,  finding  the  doors  locked,  broke  into 
tbe  shop  aud  counting-house  where  the  business  had 
Deen  carried  on,  —  for  which  trespass  the  present  action 
*M  brought. 

The  learned  judu,e  directed  the  jury  to  find  for  the 
plaiDtifl^  with  a  shilling  damages ;  reserving  leave  to  the 
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defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for 
him,  if  the  court  sliould  think  that  ^the  action  was  not 
maintainable. 

Peter sdorffno^'  moved  accordingly.  No  doubt,  if  the 
plaintiff  had  been  in  the  exclusive  possession  of  the 
rooms  at  the  time  the  aliped  trespass  was  committed, 
the  defendant  would  have  been  liable  in  this  action : 
but  the  question  is,  whether,  under  the  circumstances 
disclosed  by  the  evidence,  the  plaintiff  was  in  a  situation 
to  assert  a  right  to  such  exclusive  possession.  [^Mame^  J. 
Is  that  question  raised  by  the  pleadings  ?]  Not  possessed, 
and  leave  and  licence,  put  the  defendant  in  precisely  the 
same  position  as  he  would  have  been  in,  before  the  new 
rules,  under  a  plea  of  not  guilty.  *  {^Maule^  J.  Had  the 
defendant  anything  more  than  an  easement  of  conduct- 
ing the  business  on  the  premises,  arising  out  of  the 
partnership  ?]  The  relative  rights  of  the  parties  must, 
of  course,  depend  upon  the  terms  agreed  upon  between 
them  :  but,  in  the  absence  of  any  special  contract,  the 
law  will  infer  a  right  in  both  partners,  to  the  enjoyment 
of  the  premises  in  which  the  business  is  carried  on,  until 
the  relation  is  legally  put  an  end  to.  Suppose  this  had 
been  a  joint  holding  under  a  third  person?  [Afaf</r,  J, 
The  rooms  were  Bcnhain\  unless  the  partnership  made 
them  Benham  &  Grat/s,  Is  it  necessary  to  infer  any 
thing  more  than  that  Benham  permitted  the  business  of 
the  firm  to  be  carried  on  upon  the  premises,  until  the 
partnership  should  be  put  an  end  to?]  It  clearly  is  not 
competent  to  one  partner  to  determine  the  joint  occupa- 
tion by  a  notice  like  this.  [7^.  Williams^  J.  The  part- 
nership being  at  an  end,  the  joint  occupation  of  neces- 
sity ceased.]  The  plaintiff  could  not,  by  simply  dis- 
solving the  partnership,  convert  the  defendant  into  a 
trespasser. 
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Wilde,  C.  J.     This  rule  is  moved  for  on  the  general 
ground,  that  a  partnership  existed,  or  had  existed,  be- 
tween the  plaintiff  and  the  defendant,  which  gave  the 
defendant  a  right  to  enter  the  premises  where  the  part- 
nership business  was  being  carried  on,  or,  if  the  part- 
nership was  determined,  gave  him  a  riglit  to  use  them 
for  an  indefinite  time — or  so  long  as  any  partnership 
matters  remained  unarranged.  It  appears  that  there  had 
been  negociations  for  a  partnership  between  the  plaintiff 
and  the  defendant;  and,  though  the  terms  of  the  partner- 
ship had  not  been  definitively  settled,  that  the  business 
was  actually  commenced,  and  that  it  continued  to  *be 
auTied  on  until  the  end  of  December ,  upon  the  premises 
in  question.  Finding  that  they  could  not  go  on  together^ 
the  plaintiff  then  gave  the  defendant  a  notice  to  deter- 
mine the  connection.  By  that  notice,  the  partnership,  so 
br  as  any  had  existed,  was  put  an  end  to.    The  premises 
had  before  belonged  to  the  plaintiff.    In  whom  did  they 
Test  upon  the  dissolution  of  the  partnership  ?     Why» 
clearly,  in  the  former  owner.     Whatever  the  effect  of 
igreement  for  a  partnership  might  be,  any  right  to  the 
occupation  of  the  premises   which  the  defendant  may 
hate  bad,  ceased  upon  that  partnership  being  dissolved 
by  the  notice  given.     The  defence,  therefore,  which  has 
been  set  up,  wholly  fails. 


]847« 
Bbnham 

V, 

Gbat» 


The  rest  of  the  court  concurrin^r 
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Rule  refused. 
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AVc.  12. 


Jones  r.  Sawkess. 


"      In  debt  for       T\EBT,  for  the  use  and  occapadon  of  certain  rooms 
copatioD^  and  apartments  of  the  plaintiff  by  the  defendant, 

certain  rooms   and  for  meat,  drink,  and  other  necessaries  by  the  plain- 
of  the 

pUintifi;  the  defendant  pleaded,  —  fint,  that  the  plaintiff,  during  the  oon- 
tinuanoe  of  the  demise,  and  before  the  commencement  of  the  suit,  took  the  de- 
fendant's goods  as  a  distress,  tbey  being  of  soffident  ralne  to  satisfy  the  rent  and 
the  cosu  of  the  distress,  &c,  that  the  plaintiff  nerer  sold  the  goods,  bat  retained 
them  until  just  before  the  commencement  of  the  suit,  when  he,  with  the  assent  of  the 
defendant,  receired  and  accepted  them,  and  still  retained  them,  in  satisfaction, 
&c  —  Secondl]F9  (hat,  afier  the  accruing  of  the  causes  of  action,  and  before  the 
commencement  of  the  suit,  the  plaintiff  wrongfully  seised  the  defendant's  goods, 
being  of  Tslue  more  than  sufficient  to  satisfy  the  causes  of  action,  and  retained 
them  for  an  unreasonable  time,  to  wit,  &c,  and  conrerted  them ;  that  it  was, 
before  the  commencement  of  the  suit,  agreed  between  the  plaintiff  and  defendant, 
that,  for  the  termination  of  disputes  between  them  concerning  the  causes  of 
action  in  the  (declaration,  and  claims  made  by  the  defendant  in  respect  of  the 
seizure  and  conTersion,  such  demands  and  rights  of  action  should  be  mutually  relin- 
quished, and  that  the  plaintiff  should  retain  the  goods  as  a  final  setdement  in  full 
satisfaction  and  discharge  of  the  said  causes  of  action ;  and  that  the  plaintiff  ac- 
cepted and  received,  and  still  retained,  the  said  goods  iu  such  full  satisfaction  and 
discharge,  — Thirdly,  that  the  plaintiff  wrongfully  seised  the  defendant's  good% 
to  the  Tslne  of  all  the  moneys  in  the  declaration  mentioned,  and  detained  the  goods, 
for  an  unreasonable  time,  and  converted  them,  and  wrongfully  disturbed  the  de- 
fendant in  the  peaceable  possession  of  the  rooms  ;  thst  the  plaintiff  was  desirous 
of  regaining  possession  of  the  rooms ;  that,  after  the  accruing  of  the  causes  of 
action,  and  before  the  commencement  of  the  suit,  it  was  agreed  between  the 
pUintiff  and  the  defendant,  that,  to  put  an  end  to  disputes  in  respect  of  the  causes 
of  action  in  that  plea  mentioned,  and  other  alleged  causes  of  action  on  the  part  of 
the  defendant,  they  should  mutually  relinquish  their  claims,  that  the  plaintiff 
should  retain  the  goods  in  full  satisfaction  and  discharge  of  his  claim,  and  that 
the  defendant  should  relinquish  her  right  to,  and  give  up  possession  of,  the 
rooms,  and  should  be  discharged  by  the  plaintiff  from  all  claims ;  and  that  the 
plaintiff  accordingly  relinquished  her  claims,  and  gave  up  possession  during  the 
tenancy,  and  the  plaintiff  presumed,  and  still  retained,  possession  of  the  rooms, 
and  retained  the  goods  so  seized,  in  satisfaction  and  discharge  of  the  causes  of 
action :  ~ 

Held,  that  the  pleas  were  good  pleas  of  accord  and  satisfaction. 

Held  also,  that  the  replications,  —  which,  in  substance,  alleged  that  the  plain* 
tiff  did  not  seize  or  detain  any  goods  of  the  defendant  of  sufficient  value  to  satisfy 
the  rent  and  costs,  or,  of  value  sufficient  for  a  full  satisfaction  and  discharge  of 
the  causes  of  action,  —  were  bad,  as  raising  an  immaterial  issue. 
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tiff  provided  for  tbe  defendant;  with  eounte  for  money       1S47. 
paid,  and  for  money  found  due  upon  an  account  stated.  ■ 

The  defendant  pleaded, — first,  never  indebted.  Jeww 

Secondly,  as  to  tbe  causes  of  action  in  the  first  and      Sawkiks. 
third  counts  of  the  declaration  mentioned,  so  for  as  the 
same  relate  to  6/.,  parcel  of  the  moneys  therein  men«- 
tioned,  that  she^  tbe  defendant,  used  and  occupied  the 
said  rooms  and  apartments  for  one  quarter  of  a  year^ 
to  wit,  from  tbe  25th  of  Decennber^  1 844,  until  and  unto 
theS5tb  oi  March^  1845,  under  a  certain  demise  thereof 
bdbre  then,  to  wit,  on  &c.,  made  to  her  by  tbe  plaintiff, 
thtt  is  to  say,  for  one  quarter  of  a  year,  and  so  from 
qoirter  to  quarter  so  long  as  she  and  the  plaintiff  re* 
ipectively  should  please,  and  at  the  quarterly  rent  of 
ttf  payable  quarterly ;  that,  by  reason  of  tbe  premises, 
ibe  became  indebted  to  tbe  plaintiff  in  tbe  said  sum  of 
ttf  for  tbe  said  quarter,  of  tbe  rent  aforesaid,  and  of 
tnd  concerning  which  said  sum  tbe  account  in  tbe  last 
60Qiit  above  mentioned  was,  as  to  so  much  thereof, 
itetcd ;  that,  she  being  so  indebted,  the  plaintiff,  during 
tk  continuance  of  the  said  demise,   and  nearly  two 
Tttri  before  tbe  commencement  of  this  suit,  to  wit,  on 
die  day  and  year  last  aforesaid,  seized  and  took  and 
^itaintd,  as  a  distress  for  the  rent  so  due^  certain  goods 
ef  the  defendant  liable  to  distress,  to  wit,  8cc.  &c.,  then 
^ixngvi  the  said  rooms  and  apartments,  and  the  goods 
M)  wsed  being  of  sufficient  value  to  satisfy  the  said 
Not,  and  the  costs  and  charges  of  the  distress,  sale, 
tnd  appraisement,  and  out  of  which  goods  so  seized  the 
plaintiff  might  then  have  satisfied  the  said  rent,  costs, 
t»d  charges ;  but  that  be  bad  never  sold  tbe  said  goods 
tt  a  distress,  and  had  retained  the  same  to  his  own  use 
^til  just  before  tbe  commencement  of  this  suit,  to  wit, 
^  8tc^  when  he,  the  plaintiff,  with  the  assent  of  the 
defendant,  received  and  accepted  tbe  said  goods,  and 
^  always  tbenoeferth,  with  the  assent  of  the  defendant, 
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1847*  reUioed  the  same,  in  satis&ction  and  disdiai^  of  the 
sum  of  6^  in  the  introdactorr  part  of  the  said  plea 
mentioned,  and  of  the  cao^es  of  action  in  the  declaratioa 
mentioned  so  (ar  as  the  same  relate  to  tbe  said  sum 
of  6/^  and  also  of  all  tbe  costs  and  charges  attending 
tbe  said  seizare — Terification. 

Thirdly,  that,  after  tbe  accrning  of  the  causes  of 
action  in  the  declaration  mentioned,  and  before  tbe 
commencement  of  tbe  soit,  to  wit,  on  tbe  1st  of  Min/f 
1845,  the  plaintiff  wrongfully,  and  Vith  force  and  arms, 
seized,  took,  and  detained  diTers  goods  of  tbe  defendant, 
of  great  ralue,  to  wit,  of  the  ralue  of  all  tbe  moneys 
in  the  dedaration  mentioned,  to  wit,  &c.  &c.,  the  same 
being  of  Talue  much  more  than  sufficioit  for  a  fiiU 
satisfiurtion  and  discharge  of  the  said  causes  of  action, 
and  kept  and  retained  tbe  same  for  a  long  and  unrea- 
sonable time,  that  is  to  say,  for  tbe  space  of  nearly  two 
years  thence  next  ensuing^  and  wrongfully  converted 
and  disposed  thereof  to  his  own  use;  that  it  was  then, 
and  before  tbe  commencement  of  this  suit,  to  wit,  on 
tbe  day  and  year  last  aforesaid,  agreed  by  and  between 
tbe  plaintiff  and  tbe  defendant,  that,  for  tbe  termination 
of  divers  disputes  and  differences,  and  mutual  claims 
and  demands,  which  had  arisen  and  then  existed  between 
them,  in  respect  to  tbe  said  causes  of  action  on  tbe  part 
of  tbe  plaintiff,  and  to  certain  alleged  rights  of  action  on 
tbe  part  of  the  defendant  in  regard  to  the  said  seizure 
and  conversion  of  the  goods,  that  tbe  said  demands, 
claims,  and  alleged  rights  of  action,  should  be,  and  tbe 
same  then  were,  mutually  and  reciprocally  relinquished 
and  forgiven,  and  that  tbe  plaintiff  should  retain  tbe 
said  goods  as  a  final  settlement,  and  in  full  satisfaction 
and  discharge  of  all  claims  of  the  plaintiff  against  the 
defendant,  and  of  the  said  causes  of  action  in  tlie  de- 
claration mentioned ;  and  that  tbe  plaintiff  then  received 
and  accepted,  and  had  thence  continually  retained  the 
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said  goods,  in  full  satisfaction  and  discharge  of  the  said 
iast-mentioned  causes  of  action — verification. 

Fourthly,  as  to  the  causes  of  action  in  the  declaration 
mentioned  as  to  parcel,  to  wit,  the  sum  of  6/.,  parcel 
of  the  moneys  in  the  first  and  third  counts  of  the  de- 
daration,  that,  before  and  at  the  time  of  the  accruing 
of  the  several  last-mentioned  causes  of  action,  to  virit,  on 
the  10th  oi  Jprily  1845,  the  defendant  had  become  and 
was  tenant  to  the  plaintiff  of  the  said  rooms  and  apart- 
ments in  the  said  first  count  mentioned,  furnished  vi^ith 
the  furniture  therein  mentioned,  under  and  during  a 
certain  tenancy,  vyhich  had  commenced,  to  wit,  on  the 
7th  o(  December  J  1844,  to  wit,  a  tenancy  for  one  month 
thence  next  ensuing,  and  so  on  from  month  to  month 
80  long  as  she  and  the  plaintiff  respectively  should 
please,  and  at  a  certain  monthly  rent,  payable  monthly, 
to  wit,  at  the  rate  of  1/.  45.  a  month,  and  under  which 
said  tenancy,  before  the  commencement  of  this  suit, 
to  wit,  on  the  day  just  before  the  day  and  year  first  in 
this  plea  mentioned,  a  certain  sum,  parcel  of  the  money 
in  the  said  first  count  mentioned,  to  wit,  the  sum  of 
3/.  12^  at  the  time  of  the  accruing  of  the  said  causes 
of  action  had  become  and  was  due  from  the  defendant 
to  the  plaintiff,  of  the  rent  aforesaid,  for  the  period  of 
three  months  of  the  said  tenancy,  then  expired  and 
elapsed ;  that,  during  such  tenancy,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  day  just  before 
the  day  and  year  in  this  plea  first  aforesaid,  the  de- 
fendant became  and  was  indebted  to  the  plaintiff  in  a 
certain  sum,  the  residue  of  the  said  money  in  the  intro- 
ductory part  of  this  plea  mentioned,  to  wit,  the  sum  of 
2L  8s.,  for  the  meat,  drink,  &c.,  and  other  necessaries 
in  the  said  count  mentioned  as  by  the  plaintiff  found 
tad  provided  for  the  defendant,  and  at  her  request;  of 
^  concerning  which  two  said  sums,  making  together 
^  said  money  in  the  introductory  part  of  this  ple^ 
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Jones 

V, 

8awxins» 


fM  WnffAMfiHAft  TMEJf, 


Sid  bdbm  die  connMBceaHnt  of  die  nt,  and  after 
die  Mxming  of  die  caoKs  of  aetni  in  the  nid  two 
eomifii  iiiiiirii—iF,  mad  dnriiig  die  aid  leBencj,  and 
jut  ader  die  impirMinm  of  die  wd  fiat  dirce  moDdit 
diemi^  tD  wit^  OK  die  dnr  and  jear  in  tks  plea  fint 
■fiai  liifi  die  p^^wrMT  wiiM|tfuIly^  wick  farce  and  annSi 
OBsed^  iiiok,aDd  defUMd  diven  goodi  and  chattdsof 
die  lirfrmfanr,  of  greet  vdne^  to  wit,  e£  the  amoaot  of 
die  Mid  BumeT  in  die  first  cannt  awrtinnfd,  to  wit, 
fcc  jfce^  aod  kept  aod  dptainrd  the  ame  far  a  loiy  and 

tiuit  IB  to  mfy  far  ncarij  two  years 
Effted  anddBpoaed  tbereoi 
to  kis  own  ese^aDd  wrungfiifly  diBtiirbed  and  disquieted 
theddndant  in  her  pcaceabie  poaHanon  of  die  «id 
and  jpattuiems  and  the  aid  famihiTe;  that, 
ader  tbe  tinieof  theMidsanag  and  tikingof  the 
goods^  the  piaiedf  was  dttiniia  of  regaining  pos* 
of  the  said  rooou  and  apartBeBts»  with  the  sakl 

thoiy  and  befare  the  oom- 
of  this  saky  and  afier  the  aomdng  of  the 

of  ectian^  to  wit»  on  the  day 
and  year  last  afcrcssid^  it  was  agreed  by  and  between 
die  plaintiff  and  the  dtf"»*^^'*^j  that,  far  the  termiDation 
of  divers  diiyfe^  and  difecnoes,  and  mntnal  daims 
and  demands^  which  had  arixn,  and  then  existed,  be- 
twecnthem  in  respect  to  the  said  caoscs  of  action  in  the 
introdnctory  part  of  this  plea  mentioned,  and  to  certain 
alleged  righu  of  action  on  the  part  of  the  defendant  in 
regard  to  the  said  seiiii^  and  taking  and  concerting  of 
her  said  goods,  that  the  plaintiff  and  defendant  should, 
and  they  then  did,  redprocally  relinquish  their  said 
alleged  rights  of  action,  and  all  their  said  claims  and 
demands,  and  thai  the  plamtiff  should  retam  the  said 
goods  io  fall  satisfaction  and  disdiaree  of  all  hia  dahns 
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against  the  defendant,  and  that  the  defendant  should 
then,  and  during  the  said  tenancy,  leave  the  said  rooms 
and  apartments,  and  relinquish  her  right  thereto,  and  give 
up  the  possession  thereof,  and  of  the  said  furniture,  and 
that  she  should  be,  and  then  was,  discharged  by  the 
plaintiff  from  all  claims  on  his  part  against  her,  and  she 
then  accordingly  did  leave  the  said  rooms  and  apart- 
ments, and  did  then  relinquish  her  right  there  to,  and  did 
gifeop  the  possession  thereof,  and  of  the  said  furniture, 
daring  the  said  tenancy,  and  before  any  termination 
thereof,  to  wit,  on  the  day  and  year  first  in  this  plea 
aforesaid,  and  the  plaintiff  then  resumed,  and  had 
thenceforward  continually  retained  possession  thereof^ 
and  had  thenceforward  continually  also  kept  and  re- 
tained the  said  goods  so  seized  and  taken  by  him,  in 
satisfaction  and  discharge  ofihe  said  causes  of  action— - 
verification. 

To  the  second  plea,  the  plaintiff  replied,  that  he,  the 
plaintiff,  did  not  seize,  take,  or  detain  as  a  distress  for 
the  rent  in  the  said  second  plea  mentioned,  any  goods 
of  the  defendant  of  sufficient  value  to  satisfy  the  said 
rent,  and  the  costs  and  charges  of  the  distress,  sale,  and 
appraisement,  or  out  of  which  the  plaintiff  might  have 
satisfied  the  said  rent,  costs,  and  charges,  modo  et 
^ond— concluding  to  the  country. 

To  the  third  plea,  the  plaintiff  replied,  that  he  did 
not  seize,  take,  or  detain  any  goods  of  the  defendant 
of  ?alue  sufficient  for  a  full  satisfaction  and  discharge 
of  the  said  causes  of  action  in  the  said  declaration  men* 
tiooed,  mado  etfarmA — concluding  to  the  country. 

To  the  fourth  plea,  the  plaintiff  replied,  that  he  did 
not  seize,  take,  or  detain  any  goods  or  chattels  of  the 
defendant,  of  the  value  in  the  said  fourth  plea  men- 
tioned, modo  et  forma — concluding  to  the  country. 

To  these  replications  the  defendant  demurred  spe- 
cially, oq  the  grounds,  amongst  others,  that  they  tra* 
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1847.  Tersed  an  immaterial   allegation,  leaTing  unanswered 

■  the  real  defence,  Ttz.  the  receipt  and  acceptance  of  the 

'Joim  goods  in  satisfaction ;    and  that  the  tniTerse  was  too 

Sawkoi^  large.    Joinder  in  demurer. 

RtWj  in  support  of  the  demurrers.  The  third  plea 
b  snbstantiallj  a  plea  of  accord  and  satisfaction.  It 
states,  that  the  goods  were  originally  distrained  for 
rent,  that  ther  were  of  Talae  suflfeient  to  satisfy  the 
arrears  and  costs,  that  the  plaintiff  did  not  sell,  but  re- 
tained the  goods  and  afterwards  accepted  them  in  satis- 
faction. Whether  the  goods  originally  came  to  the  plain- 
tiff's hands  as  a  distress,  or  whether  they  were  of  suffi- 
cient Talue  to  counterrail  the  arrears  of  rent  and  the 
costs,  is  altogether  immaterial.  The  replication,  there- 
fore, which  seeks  to  put  in  issue  those  matters,  which 
are  mere  inducement,  is  dearly  bad.  LittlHoH,  says  (a) : 
^  In  the  case  of  feoflRooent  in  mortgage^  if  the  fc^for 
payeth  to  the  feoffi^e  a  horse,^  or  a  cup  of  silver,  or  a 
ring  of  gold,  or  any  such  other  things  in  full  satisfac- 
ticm  of  the  money,  and  the  other  receiveth  it,  this  is 
good  enough,  and  as  strong  as  if  he  had  received  the 
sum  of  money,  though  the  horse  or  the  other  thing 
were  not  of  the  twentieth  part  of  the  value  of  the  sum 
of  money ;  because  that  the  other  hath  accepted  it  in 
full  satisfaction.**  The  point  was  recently  before  the 
court  of  Exchequer,  in  a  case  of  Sibree  v.  Tripp,  (b) 
There,  to  an  action  for  lOOOiL  money  had  and  re^ 
ceived,  and  1000/.  due  on  an  account  stated,  the  de-> 
fendant  pleaded,  as  to  500/.,  parcel  of  the  sums  in  those 
two  counts  mentioned,  that  the  account  i^-as  stated  of 
and  concerning  the  said  sum  of  500/.,  parcel  &c.  in  the 
first  count  mentioned,  and  no  other;  that*  after  the 
said  causes  of  action  arose,  the  plaintiff  commenced, 

(a)  Section  344.  (4)  15  3f.  «$•  W.  S3. 
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in  the  Tolzey  court  (a)  of  Bristol^  nn  action  of  debt  for 
the  recovery  of  the  said  sums  of  500/.  and  500/.  {b) ;  that 
the  defendant  disputed  the  debt,  and  denied  that  he 
owed  it ;  and  thereupon,  to  terminate  the  dispute  and 
the  claim  and  demand  of  the  plaintiff,  and  finally  to 
tletermine  the  same,  the  plaintiff  and  defendant  agreed 
that  the  action  should  be  settled  by  the  defendant's 
making,  and  delivering  to  the  plaintiff,  three  promis- 
sory notes,  for  payment  to  the  plaintiff  or  order,  of 
the  sums  of  125/.,  125/.,  and  50/.,  and  that  the  plaintiff 
tboald  accept  and  receive  the  same  in  satisfaction  and 
discharge  of  the  said  sums  of  500/.  and  500/.  {b)  and  all 
damages  and  costs,  and  that  the  plaintiff  should  dis- 
continue the  action.  The  plea  then  averred,  that  the 
defendant  made,  and  delivered  to  the  plaintiff,  such 
promissory  notes,  and  that  the  plain  tiff  accepted  the  same 
in  fall  satisfaction  and  discharge  of  the  said  sums  of 
500/.  and  500/.  (6)  and  the  damages  and  costs,  &c.  The 
replication  traversed  the  agreement  stated  in  the  plea* 
It  was  held,  upon  a  motion  for  judgment  for  the 
plaintiff  non  obstante  veredicto^  that  the  plea  was  a 
good  answer  to  the  action  in  point  of  law;  for,  that 
the  acceptance  of  a  negotiable  security  mai/  be  in 
law  a  satisfaction  of  a  debt  of  a  greater  amount.  In 
the  course  of  his  judgment  in  that  case,  Parke^  B., 
makes  the  following  quotation  from  Co.  Litt.  212.  b.: 
**Tbe  obligor  or  feoffor  cannot,  at  the  time  appointed, 
pay  a  lesser  sum  in  satisfaction  of  the  whole,  because  it 
is  apparent  that  a  lesser  sum  of  money  cannot  be  a 
latisfacUon  of  a  greater ;  but,  if  the  obligee  or  feoffee 
do  at  any  day  receive  part,  and  thereof  make  acquittance 
under  his  seal,  in  full  satisfaction  of  the  whole,  it  is  suffi- 
cient, by  reason  that  the  deed  amounted  to  an  acquittance 


1847. 

Jones 
iSawkirs 


(•)  We  Bruee  v.  Wait,  I  M. 


(b)  So  in  the  report^  not  one 
500/.  as  before. 
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of  the  whole."  In  Thurman  v.  Wild  (a),  it  was  held,  that, 
where  the  defendant  introduces  an  immaterial  averment 
in  his  plea,  the  plaintiff  cannoti  in  his  replication,  so 
traverse  the  matters  of  the  pl^a  as  to  include  such  imma- 
terial averment  in  the  issue.     Where,  therefore,  a  de« 
fendant,  in  trespass,  pleaded  that  the  trespass  was  com- 
mitted by  command  of  P.  £.,  and  then  stated  an  executed 
accord  between  the  plaintiff  and  P.  £.,  with  the  consent  ^ 
the  defendant^  and  acceptance  thereof  by  the  plaintiff  in 
satisfaction  of  the  trespasses, — it  was  held,  that  a  re- 
plication traversing  the  accord,  and  execution  thereof^ 
ivith  the  consent  of  the  defendant^  was  bad  on  special 
demurrer;  for,  that,  as  no  rights  of  the  defendant  ap» 
peared  to  be  compromised  by  the  accord,  his  consent 
was  unnecessary.     In  Eden  v.  Turtle  (6),  in  assumpsit 
by  the  indorsee  against  the  acceptor  of  a  bill  of  ex« 
change,  the  defendant  pleaded,  that,  he,  the  defendant, 
being  indebted   to  J.  Af.,  accepted  the  bill,  and  de- 
livered it  to  the  drawer  for  a  special  purpose,  viz.,  that 
it  might  be  discounted  by  him,  and  the  proceeds  paid 
to  t7.  M.  in  satisfaction  of  the  debt:    the  plea  then 
averred  that  the  drawer  held  the  bill  for  such  special 
purpose,  and  for  the  sole  use  and  benefit  of  the  de- 
fendant.     The  plaintiff  replied,  that   the  drawer  did 
not  hold  the  bill  for  the  said  special  purpose,  and  for 
the  sole  use  and  benefit  of  the  defendant.     It  was  held 
that  the  traverse  was  not  too  large.     But  Parke^  B.) 
said :  **  I  quite  agree,  that,  if  the  effect  of  this  replica- 
tion were,  to  compel  the  defendant  to  prove  more  than 
he  otherwise  would  have  been  bound  to  do  in  order  to 
support  his  plea,  it  would  be  bad :  and  the  whole  ques- 
tion comes  shortly  to  this — would  this  plea  be  sup- 
ported by  proof  that  the  h\\\  had  been  delivered  to 
Harrison  for  his  own  use,  or  for  the  use  of  the  de- 


Co)  1 1  ilrf.  ^  £.  453.,  SP. 
cV  2>.  289. 
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fendant  generally,  or  to  pay  it  over  to  another  person, 
or  for  any  other  purpose  than  that  of  getting  it  dis- 
counted, as  alleged  in  the  plea  ?    I  think  not ;  for,  the 
plea  puts  forward  two  facts  as  necessary  parts  of  the 
defendant's  case,  m.,  first,  that  the  bill  was  delivered 
over  to  Harrison;  and,  secondly,  that  it  was  so  de- 
livered for  the  special  purpose  thereinafter  mentioned ; 
both  of  which  must,  of  course,  be  proved,  in  order 
to  make  out  the  plea.      If,  for   instance,  the  proof 
wa«  simply  that  the  bill  had  been  delivered  to  Har- 
mm  to  hold  as  a  depositary,  for  no  particular  purpose, 
or  inch  like,  it  would  not  be  sufficient ;  the  defendant 
would  be  bound  to  go  further,  and  shew  that  it  was 
with  the  view  of  being  discounted  for  the  purpose  stated 
OD  the  record."    The  rule  is  thus  laid  down  in  Siephen 
on  Pleading  (a) :  "  As  a  traverse  must  not  be  taken  on 
an  immaterial  allegation,  so,  when  applied  to  an  allega- 
tion that  is  material,  it  ought  in  general  to  take  in  no 
oioreand  no  less  of  that  allegation  than  is  material.     If 
it  involves  morf ,  the  traverse  is  said  to  be  too  large ; 
f  fau^  too  narrow.    A  traverse  may  be  too  large,  by 
ioToMng  in  the  issue,  quantity,  time,  place,  or  other 
drcamstances,  which,  though  forming  part  of  the  alle-» 
gition  traversed,  are  immaterial  to  the  merits  of  the 
cvue.^    Basan  v.  Arnold  (&)  is  an  instance  of  a  traverse 
held  bad  for  being  too  large.    There,  to  an  action  on  a 
bill  of  exchange,  by  indorsee  against  acceptor,  the  de- 
fendant pleaded,  that,  afler  the  indorsement,  and  before 
Ae  commencement  of  the  suit,  the  plaintiff  indorsed  and 
delivered  the  bill  to  a  person  whose  name  is  to  the  de- 
fendant unknown ;  and  the  defendant  then  became,  and 
^11  is,  liable  to  pay  the  amount  to  the  said  person  to 
^hom  it  was  so  indorsed,  and  who  from  the  time  of  that 
Indorsement  hitherto  has  been,  and  still  is,  the  holder 

(«)  Srd  edit  p.244.;  4th         (b)  63f.Ar.55flL 
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IS^7»  thereof.  The  plaintiff  replied,  that,  at  the  time  of  the 
ccDimenceinent  of  the  suit,  the  plaintiff  was,  and  still  ss, 
the  holder  of  the  said  bill ;  without  this,  that  any  other 
person  is  the  holder  thereof,  in  manner  and  form  as  in 
the  plea  alleged.  And  it  was  held  that  the  replication 
was  bad,  as  the  traTerse  was  too  large,  and  pat  in  issue 
the  plaintiff's  being  the  holder  of  the  bill,  not  only  at 
the  time  of  the  commencement  of  the  suit,  but  also  at 
the  time  of  the  plea  pleaded,  which  was  immateriaL 
So,  in  Tempest  v.  Kilner  (a),  in  assumpsit  for  the  non- 
delivery of  railway-shares  pursuant  to  a  contract,  the 
declaration  alleged  that  '*  the  plaintiffs  had  always,  from 
the  time  of  the  making  of  the  agreement,  been  ready 
and  willing  to  accept  the  transfer  of  tlie  shares,^'  and 
tliat,  ^*  although  the  plaintiffs,  after  the  lapse  of  a  reason- 
able time  for  the  transfer,  requested  the  defendant  to 
transfer  tlie  shares,  and  tendered  and  offered  to  pay  for 
the  same,"  &c.,  the  defendant  did  not  transfer,  &c. 
The  defendant  pleaded,  that  the  plaintiffs  were  not, 
al'saysfrom  the  time  of  the  making  of  the  agreement^  ready 
and  willing  to  accept  the  transfer,  &c.  And  it  was  held; 
ou  special  demurrer,  that  the  traverse  was  too  large,  the 
allegation  of  time  in  the  declaration,  being  divisible. 

The  replication  is  also  bad,  as  involving  a  negative 
pregnant.  It  admits  that  the  plaintiff  did  take  the  goods, 
though  not  of  the  value  alleged  ;  the  value  being  imma- 
terial :  Comyn^s  Digest  (&) :  **In  waste  against  a  lessee  for 
years,  if  the  defendant  pleads  that  he  did  not  lease^or 
ycarSi  it  is  bad ;  for,  it  is  a  negative  pregnant,  (c)  In 
an  action  against  an  innkeeper,  plea,  that  the  goods  were 
not  stolen  through  drfauU  of  him  or  his  servants,  is  bad ; 
for,  it  is  a  negative  pregnant,  (d)     So,  in  an  action  for 

(a)  AnU,  Vol.  11.  p.  300.  {d)  CiUng  Kit.  2SS.  a.  (En- 

(h)  Tit  Pleader,  {R.  5.).  lish  edition,  470.).  vrhich  cites 

(c)  Citing  Kitchin,  232.  b.  22  H.  6,  fo.  22.  (3f.  22  H.  6, 

(English  edition,  469.)>  ^luch  fo.  21,  22,  pi.  36.) 

cites  43  E.  3,  fo.  12.  (instead 

of  P.  43  E.  3,  fo.  13,  pi  6.) 
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not  taking  care  of  his  fire,  plea,  that  the  bouse  was  not        1847. 
barntj^  want  of  his  good  care^  is  a  negative  prq^nant  (a)  ■ 

So,  if  the  day  or  place  is  parcel  of  the  issue,  {b)     In  ^"'"' 

debt  on  a  bond  for  performance  of  a  covenant,  which  Sawkinb. 
was,  that  be  would  not  grant  without  the  plaintiff's  con- 
sent, if  the  defendant  pleads  that  he  did  not  grant  wM^ 
cut  the  plaintiff^s  consent^  it  is  bad.(c)  In  trespass, 
the  defendant  justifies  bis  entry  by  the  plaintiff's  licence, 
traverse,  quod  non  irUraoit  per  licentiam  suam^  is  a  nega- 
tive pregnant."  {d) 

Lush^  contra.  It  may  be  conceded  that  a  traverse 
which  involves  more  than  the  defendant  was  bound  to 
prove^  would  be  bad.  The  second  plea  professes  to  be  a 
plea  of  accord  and  satisfaction.  It  does  not,  however, 
shew  an  accord ;  or,  if  it  does,  it  shews  no  satisfaction.  It 
alleges  a  seizure  of  the  goods  as  a  distress,  that  they  were 
of  sufficient  value  to  satisfy  the  rent  and  costs,  and  that 
the  plaintiff  never  sold  the  goods,  but,  with  the  defend- 
int's  assent,  retained  them  in  satisfaction  of  the  rent. 
[Maide,  J.  It  alleges  an  acceptance  in  satisfaction,  with 
the  assent  of  the  owner.  Is  not  that  a  bar?]  The  plea 
shews  no  agreement  between  the  parties.  [^Maide^  J. 
The  acceptance  in  satisfaction  is  the  material  part  of  the 
plea.]  The  case  differs  from  that  of  a  delivery  of  goods 
to  one  who  has  no  prior  right  to  them.  IMatdcj  J.  It 
is  not  necessary  to  allege  a  delivery.  The  plea  alleges 
that  goods  of  the  defendant  somehow  came  into  the 
plaintiflTs  hands,  and  that,  whilst  they  were  in  his  hands, 
the  plain  tiff  accepted  them  in  satisfaction,  with  the  assent 
of  the  defendant.  The  latter  is  the  material  part  of  the 
plea.]    Where  the  goods  are  not  in  the  hands  of  the 

(t)  Cithig  KU.  283.  a.  b.  (d)  Chmg   Cro.    Jae.   87. 

(£b|^  edidon,  470.),  whidi  QnuBte,  whether  entry,  which 

citci  28  H.  6,  fo.  8.  (instead  of  was  alleged  in  the  declaration 

^•28  H.  6,  fo.  7»  pL  7«)  and  confessed  by  the  plea^  was 

if)  Citiog  2  Lev,  1 1.  properly  treated  as  indoded  In 

(«)  Citing  Cro.  Jae.  660.  the  trmverae. 
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1847.        P*^j9  ^  delirerj  is  m  conudentioo  for  the  accord  and 

satisfaction.     That  is  a  rery  diflfereot  case  from  that 

^^"  stated  in  the  plea,  where  the  plaintiff  had  the  goods,  and 
was  entitled  to  hold  them  till  paid.  [Jtfatf2r,  J.  The 
agreement  is,  that  the  pkintiff  shall  have  the  rights  of 
an  owner.  Wildry  C  J.  Why  may  not  that  be  a  good 
consideration  ?  The  expense  of  a  sale  is  avoided.]  If 
the  court  is  of  opinion  that  the  second  plea  amounts  to 
a  plea  of  accord  and  satisfaction,  it  cannot  be  con- 
tended that  the  replication  is  good. 

The  tliird  and  fourth  pleas  are  clearly  bad.  They 
allege  nothing  more  than  an  accord  that  the  plaintiff  and 
defendant  shall  be  quit  of  the  claims  of  each  other.  In 
Com^s  Digest  {a)  it  is  said :  ^'  An  accord  that  makes 
a  plea  good,  must  be  in  full  satis&ction  of  the  thing  de- 
manded. And  therefore,  if  the  defendant  plead  an  accord 
between  him  |and  the  plaintiff,  Aat,  if  he  did  kis  endeo' 
vour  to  reccmcile  the  plaintiff' and  a  stranger^  then  &c,  it 
is  not  good ;  for,  his  endearour  is  no  satis&ction  to  the 
plainti£(6)  So,  in  an  action  upon  the  statute  of 
Hichard  2.  for  a  forcible  entry,  if  the  defendant  plead 
an  accord  that  the  plaintiff' should  re-^nter,  and  have  his 
charters  re-delivered  by  the  defendant^  it  is  not  good ;  for, 
the  re-delivery  to  the  plaintiff  of  his  own  charters,  is  not 
any  satisfaction  for  his  precedent  tortious  entry,  (c)  So, 
in  trespass,  if  the  defendant  plead  an  accord,  thai  the 
plaintiff"  should  have  his  cattle  again  (d) :  that  the  plains 
tiff  and  defendant  should  be  quit  of  actions  against  each 
other.**  (e)     These  pleas,  it  is  true,  go  on  to  allege  an 

(a)  Tit  Accord,  (B.  1.).  (d)  Citing  1  BolL  Ahr.  128. 

(6)  Citing  1  RolL  Ahr.  128.  L  35.  (1  Fin,  Ahr.  IM.  ^  7.) 

L  15.  (tnnsUted,  1  Vm.  Ahr.  {e)  Cidng  1  RoU.  Ahr.  12& 

122,  pL  2),  which  dtes  Fitzh.  1.  40.  (1  Fiji.  Ahr.  128.  fJ.  8.), 

Ahr,  15  H.  6.,  tit.  Accord,  pi.  1.  which  refers  to  Dtmet  t.  Oak- 

(c)  Cidng  1  MoH  Ahr.  128.  ham,  decided  in  H.  T.  1650  (& 

L  25.,  (tranakted,  1  Vin.  Ahr.  C.  Styie'9  Rep.  245.),  and  cites 

122.  pL4.),  which  cite89^.4,  9  E.  4,  fo.  8.  b.,  fo.  11  b.,  and 

fo.  19.  Jyjter,  356.  a.     Pkmd.  1  Lutw.  57. 
Com.  5.  bu 
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agreement  that  the  plaintiflT  should  retain  the  goods  in 
sadsriction ;  but  thut  carries  the  case  no  further.  [^Wilde, 
C  J.  The  pleas  allege  the  seizure  to  have  been  wrongs 
ful;  and  therefore  the  defendant's  property  in  themi 
which  she  agreed  to  relinquish,  was  still  subsisting.] 


1847. 

JONXI 

Sawkins. 


Perwriam^ 


Judgment  for  the  defendant. 


Ex  parte  John  Ness. 

JUDGMENT  having  been  recovered  on  the  11th 
of  August  last,  in  an  action  brought  in  the  Ex- 
chequer by  John  Ness  against  George  BurdiSj  one  of 
the  registered  public  officers  of  TTie  North  of  England 
Joint-Stock  Banking  Company^  and  the  plaintiff  being 
desirous  of  charging  with  this  judgment,  under  the  pro- 
visions of  the  7  G.  4.  c.  46.,  the  real  estate  of  one 
Jimes  Sanderson^  who,  it  was  sworn,  was  a  member  of 
the  coparttiership  at  the  time  such  judgment  was  ob- 
tained,—  application  was  made  to  the  senior  master  of 
thii  court,  to  register  the  judgment,  pursuant  to  the 
1&2  Vict.  c.  110.  s.  18.,  which  enacts,  "that  no  judg- 
ment of  any  of  the  superior  courts,  &c.,  shall,  by  virtue 
or  this  act,  affect  any  lands,  &c.,  as  to  purchasers,  mort- 
gagees, or  creditors,  unless  and  until  a  memorandum 
or  minute,  containing  the  name,  and  the  usual  or  last 
place  of  abode,  and  the  title,  trade,  or  profession,  of  the 
panon  whose  estate  is  intended  to  be  affected  thereby, 
and  the  court,  and  the  title  of  the  cause*  or  matter,  in 
"hich  such  judgment,  decree,  order,  or  rule,  shall  have 
^  obtained  or  made,  and  the  date  of  such  judgment, 
^  tnd  the  amount  of  the  debt,  damages,  costs,  or 


Nov.  12. 

The  court 
has  DO  juris- 
diction over 
the  senior 
master  as  to 
the  entry  of 
particulars  of 
a  judgment^ 
for  the  pur- 
pose of 
charging 
lands  under 
the  proYisions 
of  the 
1  &  2  VicU 
c.  110. 1. 19. 

The  master 
must  act  upon 
his  own  dis- 
cretion. 
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aumcTs  rfierei:^  recovo^  or  ordered  to  lie  paid,  shall 
je  '.ett  «ith  die  senior  ituiater  of  the  court  of  Common 
?!e3s  It  ifj.-xxinsi.^,  rsAa  shsil  forlk^ith  enter  tlie  same 
panicaidn  in  i  book,  in  alphabetical  order,  by  the 
name  ot'  the  penon  whose  estate  is  intended  to  be 
3i!i;c:eti  by  such  judgment,"  Sic- 

Tlie  master  having  declined  to  make  the  required 
entry,  without  the  sanction  of  the  court, 

Manisiy  now  moved  for  an  order  upon  the  master  to 
make  sucii  entry.  A  judgment  against  the  public  officer 
enuring  as  a  judgment  against  every  individual  member 
of  the  copartnership,  by  the  7  G.  4.  c.  46.  s.  12.,  would* 
where  duly  docketted  prior  to  the  statute  2 &  3  Vict.  c.lU 
ss.  1,  3. — tor  which  docketting  tlie  register  now  in  ques- 
tion is  substituted,— affect  the  lands  of  every  member 
at  the  time  of  tlie  judgmenL  But  the  benefit  of  that 
charge  will  be  lost  to  the  plaintiff,  if  he  is  prevented 
from  availing  himself  of  the  provisions  of  the  1  &  2  Vicf, 
e.  HO.  a.  \3.  19.  iMaule,  J.  The  last-mentioned 
section  seems  to  give  the  master  no  option :  lie  is  directed 
to  euter  the  particularsforthwith.  IVilde,  C.J.  Is  this 
3  matter  in  which  the  court  has  power  to  interfere?^ 
t'tobably  not,  in  the  ordinary  way.  An  intimation  of 
«^iinion  on  the  part  of  the  court,  is  all  llmt  is  required. 
[Ji£ia^,  J.     That  would  be  extra-judicinl.] 

AViLDE,  C.  J.  No  order  that  we  could  make  in  this 
vase  would  be  any  justification  to  the  master.  He  must 
kwk  at  the  act,  and  exercise  his  own  discretion.  Neither 
vttii  we  advise.  The  duty  of  registering  judgments 
uiiKht  have  been  cast  upon  some  other  person  than  an 
vffiwr  of  this  court. 

MaUL((  J.     Possibly  the  only  remedy,  where   the 
""       """ -|,  ujwn  insufficient  grounds,  to  give  effect 
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to  the  statote,  may  be  by  mandamus.     But  xoe  certainly 
have  no  power  to  interfere. 

T'he  rest  of  the  court  concurringi 


^  (a)  Tbe  master,  upon  re- 
oonsidention,  made  the  re- 
quired  entry. 

And  see  Ex  parte  Sir  P.  H. 

Fleetwood,  4,  M.  S;  G.  640., 

5  Scoit^  N.  R.  184.  There,  cer- 

tun  bonds  given  to  secure  an  ad- 

irance  of  Exchequer  bills  in  aid 

of  certain  public  works,  under 

the  statutes  enabling  the  com- 

miflumeTs  in  that  behalf,  having 

been  paid  off,    the  *  court,  — 

npoD  iJidavits  stating  the  facts, 

ind  alio  stating,  that,  by  reason 

of  the  abolition  of  the  pipe- 


Manisty  took  nothing,  {a) 

office,  a  quietue  pursuant  to  the 

2  &  3  Vict.  c.  11.  9.  9.  could 
not  he  obtained,  and  upon  the 
production  of  the  consent  of 
the  attorney-general  on  behalf 
of  the  crown, — ordered  that 
the  senior  master  should  make 
a  memorandum  or  minute  in 
the  index  to  debtors  and  ac- 
countants to  the  crown,  that 
the  said  bonds  (particulars  of 
which  had  been  entered  therein 
by  him  pursuant  to  the  2  & 

3  Vict.  c.  11.  9. 8.)  had  been 
satisfied* 


1847. 

Ex  parte 
Nbss. 


Heraud  v.  Leaf. 


Nov,  16. 


j^SSUMPSIT,  for  work  and  labour,  and  for  money  Certain  per- 

found  due  upon  an  account  stated.     Plea,  non  as-  ^^\^[  ^^°™ 
,„^    .  ^  the  defendant 

"""'PS't-  was  one, 

l^e  cause  was  tried  before  Coltman,  J.,  at  the  last  associated 

summer  assizes  for  the  county  of  Surrey.  The  action  was  L^^h^/fo, 

"^Qght  to  recover  45/.,  for  articles  written  for  and  pub-  the  publica- 

"shed  in  a  periodical  work,  called  TTie  New  Quarterly  ^°".  ^f  * 

foreign  and  Colonial  Review,  of  which  the  defendant  was  ^^f].  under 

•  proprietor*  It  appeared  that  the  work  was  first  esta-  certain  regu- 
lations, one 
^f  ^hidi  was  —  that  a  committee  (naming  them)  *'  should  assist  the  editor  in 
promoting  the  prosperity  and  circulation  of  the  work,  in  obtaining,  ae  far  as 
f^^^  without  expense,  literary  contributions,  and,  in  all  such  matters  connected 
^^y  the  work  as  the  editor  might  require,  aid  in,  but  not  interfere  with,  tlie 
^torial  department : "  — Held,  Uiat  this  gave  no  authority  to  one  member  of  the 
^mittce,  to  contract  for  articles  to  he  paid  for,  so  as  to  (;barge  the  proprietors. 
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1 847.        blished  in  the  year  1 843,  and  was  oondacted  under  a  series 

of  rules  and  regulations,  amongst  others,  as  Mlows:  — 

Hebaud 

9.  *'  4.  That  the  financial  department  of  the  review  be 

conducted  by  a  committee  of  six  persons  (whose  names 
were  given,  three  of  them  being  the  defendant,  a  Mr. 
Pawdlf  and  Dr.  Worthington)^  and  that  the  accounts 
be  annually  submitted  to  a  general  meeting  of  share* 
holders. 

'^5.  That  the  editorial  department  be  confided  to 
the  Rev.  D.  WorthingUm,  D.D.,  of  Trinify  College,  Cam" 
bridge,  with  all  the  authority  usually  vested  in  an  editor, 
of  accepting,  rejecting,  or  modifying  such  articles  as 
shall  be  submitted  to  him. 

*^  6.  That  all  articles  for  intended  insertion  in  the 
review,  when  accepted  by  the  editor,  be  paid  for,  if  re- 
quired, at  the  rate  of  8/.  per  ^sheet  of  sixteen  octavo 
pages,  and  that  such  payment  be  made  within  fifteen 
days  from  the  publication. 

^^  7.  That  the  committee  of  six  above  named  (in  the 
4th  rule)  shall  assist  the  editor  in  promoting  the  pros- 
perity and  circulation  of  the  review,  in  obtaining,  as  fat 
as  possible  mthout  expense^  literary  contributions,  and,  in 
all  such  matters  connected  with  the  review  as  the  editor 
may  require,  aid  in,  but  not  interface  with,  the  editorial 
department." 

After  its  commencement,  the  plaintiff  occasionally 
supplied  articles  for  the  review,  for  which  he  had  been 
paid.  In  the  year  1845,  however,  he  sent  in  an  article 
on  the  philosophy  of  Des  Cartes,  which  Dr.  WorthingUm 
rejected,  at  the  same  time  expressing  his  determination 
not  to  receive  any  more  contributions  from  the  plaintiff. 
Since  that  time,  three  articles  written  by  the  plaintiff 
had  appeared  in  the  review.  These  articles  (which  were 
the  subject  of  the  present  action)  had  been  forwarded  to 
the  editor  by  Mr.  PcwelL  Dr.  Worthinglon^  who  was 
called  as  a  witness  for  the  defendanti  stated  that  they 
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vere  given  to  him  by  Powell  as  gratuitous  contribu-        1847. 

tioDSf  Powell  representing  one  of  them  to  be  the  pro-        

daction  <rfa  foreign  gentleman ;  that  he  (Dr.  WorlAing'      Heiiato 
Um)  thought  they  were  PaweWs  own ;  and  that,  had        Lbaf. 
be  suspected  the  plainti£P  to  be  the  autlior,  he  would 
not  have  admitted  them.     PaaoeHf  who  was  called  on 
the  part  of  the  plaintiff,  stated  that  he  had  received  the 
articles  upon  the  express  understanding  that  they  were 
to    be  paid  for,  if  inserted ;  and  denied  having  given 
them  to  the  editor  as  gratuitous  contributions :  but  he 
admitted  that  he  had  concealed  the  name  of  the  author. 
It  was  submitted,  on  behalf  of  the  defendant,  that 
P^cnoett  had  no  power  to  contract   for  articles  to  be 
paid  for,  so  as  to  bind  the  proprietors. 

The  learned  judge  was  of  opinion  that  Powell  was 
^ting  as  the  agent  of  the  plaintiff:  and  he  led  it  to  the 
pry  to  say,  whether  the  articles  in  question  had  not  been 
famished  to  the  editor  gratuitously,  and  whether  there 
had  not  been,  what,  in  law,  would  be  considered  as  a 
fraud  on  the  part  of  Powell,  in  concealing,  under  the  cir- 
cuixistances,  the  name  of  the  author.  And,  in  answer  to 
&  question  from  the  jury,  he  observed  that  one  propri- 
etor had  no  right,  without  the  assent  of  the  editor,  to 
procure  articles  to  be  written  for  payment. 
The  jury  returned  a  verdict  for  the  defendant. 

Sheej  Serjt  (with  whom  was  Ogle),  now  moved  for  a 
ne^p  trial,  on  the  ground  of  misdirection,  and  that  the 
^rdict  was  against  the  evidence.     There  was  no  pre- 
tence for  saying  that   Powell  was   the  agent  of  the 
plaintiff,  or  for  charging  the  latter  with  Poweirs  con- 
cealment of  the    authorship.      The   7th   rule   autho- 
red Powell,  as  a  member  of  the  committee,  to  obtain 
uterary  contributions  for  the  work,  —  with  the  single 
i^^striction,  that  this  was  to  be  done  as  Jar  as  possible 
^thoot  expense^  and  without  interfering  with  the  edito- 
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rial  deportment.  [_AfauIe,3.  Is  it  not  interfering  with 
the  editorial  department,  to  concent  from  (he  editor  a 
fact  that  might  aid  him  in  coming  to  a  determination  as 
LsiF.  to  the  propriety  of  omitting  or  inserting  the  articles 
tendered  ?]  It  cannot  lie  supposed  that  the  committee 
were  to  be  mere  cyphers.  There  was  no  evidence  to 
shew  that  the  plaintiff  was  cognisant  of  the  rules  under 
which  tlie  review  was  conducted. 

Cur.  adv.  mil. 

Wilde,  C  J.,  now  delivered  the  opinion  of  the  court. 
Tliis  was  an  action  brought  to  recover  cdmpensation  for 
certain  literary  articles  supplied  to,  and  published  in,  n 
review,  of  which  the  defendant  was  one  of  the  proprietors. 
It  appeared  that  the  work  had  been  established  by  cer- 
tain persons,  of  whom  the  defendant  was  one;  and  that 
the  proprietors  had  adopted  certain  rules  and  regulations 
for  its  conduct  and  management, — one  of  those  rates 
being,  that  a  certain  number  of  their  body  should  act  as 
a  committee,  and  "  should  assist  the  editor  in  promoting 
the  prosperity  and  circulation  of  the  review,  in  obuining, 
as  far  as  possible  without  expense,  literary  contributions, 
and,  in  all  such  matters  connected  with  the  review  as  the 
editor  might  require,  lud  in,  but  not  interfere  with,  the 
editorial  department."  The  articles  which  form  the 
subject  of  the  present  action  were  handed  to  the  editor. 
Dr.  H'orl/iiiigfoH,  by  a  Mr.  Powell,  a  member  of  that 
committee,  and  were  inserted  in  the  review  by  the  editor, 
ill  ignorance  of  their  authorship.  Powell,  who  was 
called  as  a  witness  for  the  plaintiff,  stated  that  he  Lad 
received  the  articles  from  the  plaintiiF  upon  the  under- 
standing that  tlii'y  were  to  be  paid  for,  if  used.  The 
editor,  on  the  other  hand,  who  was  called  on  the  part  of 
die  defendant,  stated  that  he  received  them  as  gratuitous 
contributions,  and  on  PoweWa  representadon,  as  to  one 
of  them,  at  least,  that  it  was  the  work  of  a  foreign  gen- 
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tleman;  and  that,  had  he  known  they  were  the  plain-        1847. 
tiff's,  he  would  not  have  inserted  them.     It  appeared        — — 
that  the  editor  had  rejected  some  former  article  of  the       Heraud 
plaintiff's,  on  the  ground  of  its  objectionable  tendency.        Leaf. 
It  was  insisted,  on  the  part  of  the  plaintiff,  that  Powell 
had,  as  a  member  of  the  committee,  authority  to  bind 
the  proprietors  of  the  review  to  pay  for  articles  procured 
by  him.    That  question  depending  upon  a  written  in- 
strument, the  construction  of  which  was  for  the  judge, 
my  brother  CoUman  held  that  such  was  not  the  fair  and 
legitimate  meaning  of  the  rule.     It  is  now  objected  that 
the  view  taken  by  the  learned  judge  was  not  correct; 
and  that  the  true  effect  of  the  rule  was,  to  authorise 
each  member  of  the  committee  to  contract  for  paid  con- 
tributions, if  they  were  unable  to  obtain  them  gratui- 
tously,    We,  however,  think  that  the  proper  construc- 
tion was  that  adopted  by  my  brother  CoUman ;  and, 
consequently,  that  there  was  no  misdirection.     It  was 
left  to  the  jury  to  say  whether  the  articles  were  supplied 
to  the  editor  as  gratuitous   contributions.     The  jury 
Ibund  that  they  were:  and  we  see  no  reason  to  find 
lault  with  their  verdict.     It  is  unnecessary  to  say  what 
^as  the  effect  of  the  suppression  by  Powell  of  the  fact 
of  the  plaintiff's  being  the  author  of  the  articles.     There 
*^os,  in  this  case,  something  more  than  suppression. 
There  was  evidence,  — as  to  one  of  them,  —  that  it  was 
represented  by  Powell  to  be  the  production  of  a  foreign 
gentleman :  such  representation  being  probably  made 
to  avert  a  suspicion  of  the  real  authorship.     We,  there- 
lo»e,  think  the  jury  were  well  warranted  in  finding,  — 
even  if  they  thought  the  articles  were  received  by  Powell 
on  the  terms  of  payment,  —  that  they  were  received 
under  such  circumstances  as  would  have  avoided  the 
contracu 

Rule  refused. 
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,,    ,  Toft  v.  Rayneb. 

Nov.  19.) 

This  court  has  HPHE  defendant,  having  been  summoned  to  the  new 

no  power  to  county  court  for  Cambridgeshire,  at  the  suit  of  the 

issue  a  pro-  ,             -^                                 -^3           » 

hibition  to  the  plaintifi,   in  an  action  for  goods  sold   and   delivered, 

judge  of  a  stated,  when  before   that  court,  that  the  plaintiff  had 

county  court,  i*                    i-i          ^         •^i** 

in  a  matter  olresidy  recovered  a  judgment  agamst  him  in  an  action 

that  is  within  for  the  same  debt  in  the  borough  court  of  Cambridge^ 

ms  juns-  ^^^  ^^^  l^jg  croods  had  been  seized  and  sold  under  that 

diction.  .                      °               ,    . 

Mliere,  judgment;  and  the  plaintiff,  who  was  present,  admitted 

therefore^  the  such  statement  to  be  true.     Judgment  was,   notwith- 

coumy^court,  ^^"^•'"g*  pronounced  for  the  plaintiff, 
gave  judg- 

'kStiff'iit  ^'  ^'  ^^^  ^^^  "^^^^^  '^^  ^  ^"'®  "^^''  ^^^  *  P*"^'"" 

withstanding  bition  to  restrain  the  county  court  from  issuing  execu- 

that,  at  the  tJon  upon  this  judgment.  The  matter  being  res  judicata^ 

fendant*splea  ^^^  j**^6®  ®^  ^^   county   court   had   no  jurisdiction, 

that  judg-  Prohibition  lies  in  all  cases  where  an  inferior  court  ex- 

"?*°  H  "kwi  ^^^  ^^  jurisdiction,  or  does  any  thing  contrary  to  the 

obtained  and  practice  of  the  superior  courts ;  as,  for  instance,  where 

execution  ^i  ecclesiastical  court  requires  two  witnesses,  when  one 

executed 

against  him  ^*  enough,  and  the  like.     And  it  lies  after  judgment : 

In  another  Goidd  v.  Gapper.  (a)     [Matde^  J.     How  much  of  the 

in  enor  court,  demand  was  satisfied  by  the  judgment  in  the  boroueh 

man  action  /           j     &                                   o 

brought  in  the  court?]     That  did  not  appear.     iMatde^J.     How  can 

latter  court  it  be  said  that  the  judge  had  no  jurisdiction  ?]     Un- 

c^seofactioiT  ^^^^tedly,  he  had  jurisdiction  in  the  matter  at  first 

was  admitted  but  his  jurisdiction  ceased  when  the  defendant's  plea 

to  be  true,—  ^^5  admitted  to  be  true. 

this  court 

declined  to 

interfere.  (")  ^  ^^^>   ^^^'y    IJ.  P.      1Q.B.  593.,  IGaieS^D.  100.; 

SmUh,  528.  And  see  HaUack  The  Dean  of  York,  in  re, 
T.  The  Univereity  0/ Cambridge,     2Q.B.I. ;  F.  N.  B.  46. 
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W1LDE9  C.  J.     I  do  not  perceive  any  part  of  the  case        ]  847« 
in  which  it  can  be  said  that  the  judge  was  acting  beyond  - 

his  jurisdiction.  Whether  the  plea  was  good  or  bad,  ^^ 
was  a  matter  of  law,  which  he  was  bound  to  decide :  RAvmiE. 
and  bis  decision  was  final.  A  mistake  in  that  respect 
would,  ordinarily  speaking,  be  matter  of  error :  but  the 
act  creating  these  county  courts^  has  taken  away  that  form 
of  remedy.  There  is  no  ground,  therefore,  for  granting 
a  prohibition,  which  lies  only  where  the  inferior  court 
has  assumed  to  act  without  or  beyond  its  jurisdiction. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  case 
of  prohibition  to  an  ecclesiastical  court  is  altogether  dif- 
ferent. The  judges  of  the  spiritual  courts  do  not  pro* 
oeed  according  to  the  common  law. 

Maule,  J.  This  might  have  been  error,  if  the  writ 
of  error  had  not  been  taken  away  in  these  cases :  and 
that  shews  that  it  is  not  ground  for  a  prohibition. 

V.  W11XIAM8,  J.  I  am  of  the  same  opinion.  The 
ground  of  this  application  is  neither  more  nor  less  than 
that  the  judge  of  the  county  court,  in  deciding  what  it 
was  competent  to  him  to  decide,  has  made  a  mistake  in 
point  of  law :  and  that  clearly  is  not  a  case  in  which  pro- 
hibition lies.  I  am  by  no  means  satisfied,  however,  that 
there  has  been  any  mbtake  here.  The  affidavit  does  not 
disclose  all  the  facts. 

Rule  refused,  (a) 

(a)   Satisfactioii  not  being  Jac,  284. ;  Atkinson  v.  Wood- 

alleged,  die  plea  amounted  to  a  bam,  2  Lev,  93. ;  Lord  Bagot 

plea  ai  jndgiaient  recovered  in  v.  Williams,  3  B.  S;  C.  235.,  5 

Uk   inferior  court    of    record.  D.SfR.  87* ;  Smith  v.  WUton, 

And  see  Leva  v.  HaU,   Cro.  ChUt.  Plead.  6th  edit  478  (c). 
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The  master 
having,  upon 
the  taxation 
of  the  plain- 
tiffs' costs, 
heen  induced 
hy  false 
affidavits  to 
allow  a  large 
sum  as  the 
fees  and  ex- 
penses to 
commis- 
sioners named 
in  a  com- 
mission for 
the  examina- 
tion of  wit- 
nesses, which 
sum^  it  was 
suggested^ 
had  not  heen 
paid^  —  the 
court  referred 
it  hack  to  the 
master  to 
inquire,  hy 
such  means 
as  he  should 
think  fit, 
what  sums 
had  actually 
heen  paid, 
and  to  review 
the  taxation,^ 
if  necessary. 


Barnes  and  Another  v.  Attwood. 

/^HANNELL,  Serjt.,  in  Trinity  term  last,  obtained 
a  rule  calling  upon  the  plainliSs  and  their  attorney 
to  shew  cause  why  it  should  not  be  referred  to  the  mas- 
ter to  inquire,  by  such  means  as  he  should  think  fit,  as 
to  the  sums  that  had  been  paid  to  the  commissioners 
named  in  the  commissions  issued  in  these  causes;  and 
why  the  master  should  not  be  at  liberty  to  review  his 
taxation  of  the  plaintiff's  costs  in  these  causes  in  respect 
thereof,  if  he  should  deem  it  necessary. 

The  motion  was  founded^upon  affidavits,  sworn  by  the 
secretary  of  the  company,  and  by  two  clerks  of  the  de- 
fendant's attorneys,  which  stated,  in  substance,  that 
these  actions  were  brought  by  the  plaintifls  respectively 
against  the  defendant  as  chairman  of  The  Wexford  and 
Valentia  Railway  Company^  for  ^ork  alleged  to  have 
been  done  by  the  plaintiffs  in  preparing  the  surveys  and 
books  of  reference,  &c.,  and  service  of  notices,  to  enable 
the  company  to  go  to  parliament  to  obtain  an  act  for 
making  their  proposed  railway ;  that  an  agreement  for 
settlement  of  the  said  actions  was  come  to  in  June  last, 
on  payment  by  the  defendant  of  1750/.,  and  costs  as  be- 
tween attorney  and  client ;  that  one  HayneSj  the  manag- 
ing clerk  of  the  plaintiffs'  attorney,  attended  the  taxation 
of  such  costs,  on  behalf  of  the  plaintiffs ;  that  the  bill  of 
costs  in  the  first  action  amounted  to  884/.  17^.  W.,  and 
that  in  the  second  to  SSI/.  45.  8£/.,  from  which  was  de- 
ducted on  taxation  S53/.  155.  Sd.  and  161/.  6s.  2J.,  leav- 
ing a  balance  of  701/.  05.  Id.^  which  was  paid  to  the 
plaintiffit  or  their  attorney;   that,  in  the  bill  delivered  in 
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the  first  action,  the  sum  of  189/.  85.  8d.f  and  in  that  de- 
livered in  the  second  action,  59L  175.,  was  charged  as 
paid  to  Thomas  Ijord  for  his  fees  and  expenses  as  a  com- 
missioner named  in  a  commission  issued  for  the  exami- 
nation of  witnesses  on  the  part  of  the  plaintiff  in 
Irdand;  and  to  Haynes^  who  was  also  one  of  the  com- 
missioners, for  his  fees  and  expenses,  178/.  85.  8^.  in 
the  first  action,  and  561.  145.  in  the  second;  that  the 
aflUavits  of  increase  used  before  the  master  on  the 
taxation  were  made  by  HayneSf  who  had  the  conduct  of 
the  causes,  and  by  one  Jofies^  and  one  Cannatiy  clerks  to 
thepiaintifis'  attorney ;  that  Cannafi^m  his  affidavit,  swore 
that  he  had  paid  to  Lord  and  to  Haynes  respectively 
the  several  sums  alleged  in  the  bills  to  have  been  paid 
to  them,  for  their  respective  fees  and  expenses  as  such 
commissioners ;  that  Lord  had  since  (viz.  in  November 
last)  informed  the  deponents  (which  information  they 
believed  to  be  true,)  that  he  had  agreed  with  the  plain- 
ti£'  attorney  to  act  as  commissioner^or  agency  feesy  but 
tliat  he  had  only  received  50/.  in  the  whole,  —  the  sums 
mentioned  in  CannarCs  affidavit  as  paid  to  him,  never 
having  l)een  really  paid,  but  cheques  having  been 
handed  to  him  for  tliose  sums  respectively,  upon  an 
understanding  that  they  should  not  be  presented  for 
payment,  and  which  had  been  refused  payment,  when 
subsequently  presented  by  him  ;  and  that,  on  the  taxa- 
^on,  the  master  had  allowed  100/.  each,  as  and  for  the 
lees  and  expenses  paid  to  Lard  and  Haynes. 

The  motion  also  prayed  the  refunding  of  the  money, 
andan  inquiry  into  the  conduct  of  the  plaintiffii'  attorney  ; 
but,  upon  these  points,  no  rule  was  granted. 

V.  H,  Watson  now  shewed  cause,  upon  affidavits  by 
the  plaintiffs'  attorney,  HayneSi  Cannan^  and  two  other 
^rks  in  the  office  of  the  plaintiffs'  attorney,  denying 
^t  there  had  been  any  understanding  or  agreement 
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with  Lord  that  the  cheques  should  not  be  presented  for 
payment,  and  alleging  that  they  were  given  in  perfect 
good  faithi  and  would  have  been  paid  if  duly  presented, — 
Haynes  stating,  that  he  handed  the  cheques  to  Camum^ 
and  the  latter,  that  he  gave  them  to  Lord  in  payment  of 
his  fees  and  expenses.  The  plaintiffs'  attorney  also 
deposed  that  he  had  paid  to  Lord^  on  account  of  his 
fees  and  expenses  as  commissioner,  by  the  hands  of 
HayneSf  his  managing  clerk,  102/.  155.,  viz.  S7L  in  cash, 
and  15/.  155.  by  setting  off  a  debt  previously  due  from 
Lord  to  him,  and,  subsequently,  the  further  sum  of  85/1, 
in  settlement  of  actions  brought  against  him  by  Lord 
upon  the  two  cheques.  Ijord  likewise  made  an  affidavit, 
geuerally  denying  the  statements  imputed  to  him  in  the 
affidavits  upon  which  the  rule  was  founded,  and  swear- 
ing  that  his  reason  for  not  presenting  the  cheques  im- 
mediately, was,  that  he  had  already  received  money  on 
account,  and  that  he  waited  to  see  what  sum  would  be 
allowed  by  the  master.  It  further  appeared  from  these 
affidavits,  that  the  defendant  had,  in  Hilary  term  last, 
made  an  unsuccessful  attempt  to  obtain  a  reviewal  of  the 
taxation. 

All  the  facts  that  are  now  deposed  to  on  the  part  of 
the  defendant,  were  known  to  the  parties  upon  whose 
affidavits  this  motion  rests,  when  the  abortive  attempt 
was  made  in  Hilary  term  last  to  obtain  a  rule  to  review 
the  taxation.  ^Matde,  J.  The  deponents  are  not  the 
parties  who  make  the  application.]  One  of  them  is  the 
secretary  of  tlie  company,  and  the  others  are  clerks  in 
the  office  of  the  defendant's  attorneys.  [Wilde^  C  J. 
It  being  suggested  that  the  master  has  been  improperly 
induced  to  allow  larger  sums  than  have  been  actually 
paid  to  the  commissioners,  by  means  of  affidavits  which 
are  alleged  to  be  false,  is  it  not  fitting  that  the  matter 
should  be  investigated  ?]  The  primd  facie  case  of  sus- 
picion is  entirely  answered  by  the  affidavits  now  filed  on 
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tbe  part  of  the  plaintiffi^    There  is^  therefore^  no  pre- 
teooe  fi>r  any  further  inquiry. 

Cknmdlj  Serjt^i  in  support  of  his  rule,  submitted  that 
the  whole  transaction  was  so  r^lete  with  suspicion,  that 
the  court  could  .nott  in  justice  to  its  own  officer,  with- 
hold the  inquiry  prayed. 
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Wilde,  C  J.  This  rule  prays  that  it  may  be  re- 
ferred to  the  master  to  inquire,  by  such  means  as  he 
shall  think  fit,  as  to  the  sums  that  have  been  paid  to 
the  commissioners  named  in  the  commissions  issued  in 
these  causes;  and  that  the  master  may  be  at  liberty  to 
review  his  taxation  of  the  plaintiffs'  costs  in  these  causes 
in  respect  thereof,  if  he  shall,  in  the  result,  deem  it  ne- 
cessary. It  is  well  known,  that,  upon  every  taxation  of 
costs,  the  master  requires  a  positive  affidavit  that  the 
several  sums  that  are  represented  to  have  been  paid, 
have  really  been  paid.  If  he  were,  in  the  first  instance, 
to  go  into  any  more  minute  inquiry,  great  expense  and 
great  delay  would  necessarily  be  entailed  upon  tbe  par- 
ties. He  must,  therefore,  dealing  with  the  materials 
that  are  before  him,  be  content  to  act  upon  the  positive 
affidavit,  which,  besides  tbe  fact  deposed  to,  involves 
the  assertion  of  the  officer  of  tbe  court, — the  attorney, — 
that,  m  his  judgment,  the  payments  were  such  as  ought 
KisoDably  to  have  been  made;  and,  although  that  is 
not  to  bind  the  master,  it  necessarily  must  somewhat 
hduence  him  in  the  exercise  of  his  discretion.  The 
hills  of  costs  in  this  case  charge  certain  sums  as  fees 
aod  expenses  of  commissioners  appointed  to  perform 
^e  responsible  duty  of  examining  witnesses :  and  there 
tt  a  positive  oath  that  those  sums  have  been  actually 
paid.  The  master,  exercising  his  judgment  upon  the 
^"^aterials  then  before  him,  makes  a  certain  allowance. 

The  ground  of  the  present  motion  is,  that  the  payments 
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80  alleged  and  so  sworn  to  have  been  made,  in  fact 
never  were  made.  It  seems  to  me  that  a  transaction 
has  been  brought  before  the  court  which  deserves  its 
most  severe  animadversion,  its  gravest  censure.  The 
courts  are  in  the  habit  of  giving  the  highest  credence 
to  these  commissions.  This  they  do  in  the  full  belief 
that  the  commissioners  are  acting  independently,  as 
officers  of  the  court,  and  not  under  the  influence  of  any 
bias :  and  they  look  to  the  attorney  that  he  will  name 
none  but  proper  persons  to  fill  the  office  of  com- 
missioners. Here,  we  have  a  commissioner  appointed 
upon  the  terms  of  his  sharing  the  fees  with  the  plaintifls' 
attorney.  If  the  commissioner  and  the  attorney  are 
thus  partners  in  the  transaction,  is  it  not  obviously  im- 
possible for  the  court  to  extend  its  confidence  to  evi- 
dence coming  through  such  a  polluted  channel?  We 
cannot  but  consider  it  a  very  improper  and  indecorous 
proceeding.  Then,  how  has  the  commissioner  been 
paid  ?  As  to  87/*,  it  is  said,  the  payment  was  in  cash ; 
and,  as  to  15/.  155.,  part  of  the  balance,  by  the  set-off 
of  an  old  debt)  no  particulars  of  which  are  furnished  to 
us.  At  the  taxation  of  the  costs,  the  conclusion  is  very 
much  like  what  might  have  been  expected  of  a  trans- 
action so  commenced.  Two  cheques  are  produced,  and 
a  receipt  signed  by  the  commissioner  vouching  the  pay- 
ment to  him  of  the  full  sum  charged  in  the  bills,  the 
cheques  and  receipt  being  palpably  fabricated  for  the 
purpose  of  giving  a  colour  and  countenance  to  the  trans- 
action that  did  not  properly  belong  to  it.  Why  were 
the  real  facts  suppressed?  Lord,  in  his  affidavit,  in 
order  to  explain  why  he  did  not  present  the  cheques 
in  due  time,  swears  that  his  intention  was  to  come  to  an 
equitable  adjustment  with  the  plaintifl''s  attorney,  in  the 
event  of  the  master  not  allowing  the  full  sum  claimed  by 
him.  This  is  evidently  a  mere  pretence  and  juggle. 
The  cheques  were  never  intended  to  operate  as  pay- 
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ment  Hmfnes^  who  knows  all  the  factSf  gives  the 
cheques  to  Cannon^  to  hand  over  to  Lord;  and  thus 
Oman^  who  swears  to  the  payment,  is  made  the  in* 
strament  of  imposing  upon  the  court  a  False  statement 
OD  oatb.  Can  any  reliance  whatever  be  placed  upon 
such  evidence  ?  The  situation  of  the  other  commissioner, 
HuyieSj  is  still  more  objectionable  than  that  of  Ij)rd. 
He  is  the  managing  clerk  oF  the  plaintiflfs'  attorney,  and 
bas  had  the  conduct  oF  the  cause.  Upon  what  terms 
did  he  undertake  the  duty  ?  Was  it  likely  that  he 
would  be  better  paid  than  Lord?  The  master  has 
never  had  an  opportunity  oF  exercising  his  judgment  on 
the  payments  now  set  up:  the  matter  must,  therefore, 
go  bade  to  hinn  I  think  the  money,  if  paid,  ought  to 
be  refunded  without  any  further  inquiry  :  but  that,  the 
rale^ which  is  most  moderate  in  its  terms,  does  not  ask.  {a) 
There  bas  been  so  much  trick  and  so  much  manage- 
ment  here,  that  we  cannot  direct  the  particular  mode  of 
inquiry,  but  must  leave  that  to  the  master's  discretion, 
ind  make  the  rule  absolute  in  the  terms  in  which  it  is 
moved. 

I  cannot  help  expressing  my  regret  that  an  oppor« 
tonity  is  not  afforded  to  the  court  to  make  a  proper 
example  in  such  a  case. 


1847. 


Babnes 

v. 
Attwood. 


The  rest  of  the  court  concurring. 


(a)  Ft(/e  mprti^  l65. 


Rule  absolute. 


t    •  >• 
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^^    ^^  Davidson  v.  Bohn. 

Where,  upon  'T'HIS  was  an  action  lipon  the  case  for  an  alleged 
one  of  aeTend  infringement  of  the  plaintiff's  copyright  in  certain 

rgoinders  to     songs.     The  declaration,  which  contained  six  counts, 

repUcations  to  ^^  delivered  on  the  29th  of  Januarv  last.     On  the 

fleyeral  pleas,  *^ 

the  defendant,   l^th  of  Marchj  the  defendant  pleaded  thirty-foar  pleas, 

instead  of  to  which  the  plaintiff  replied  on  the  8th  of  Aprils  at 
demozrer  ^^^  same  time  ruling  the  defendant  to  rejoin.  Re- 
deliTers  to       joinders  were  delivered  on  the  1 2th  of  ApriU     On  the 

plaintiff     |2jj^  Qf  ApriL  demurrers  were  delivered  by  the  plain* 
an  entry  of  a     ,  .  /  r 

relinquish-       tiff  to  the  rejoinders  to  the  replications  to  the  tenth, 

mei^t  of  the  eleventh,  twentieth,  twenty-first,  twenty-second,  tijirenty- 
murred  to  third,  thirty-second,  thirty-third,  and  thirty-fourth  pleas, 
and  of  the        so  far  as  the  same  respectively  related  to  the  first,  third, 

plea  to  which   ^„j  fij^jj  ^^nts  of  the  declaration.    On  the  4th  and  ISth 

such  rgoinder 

rektes, the   of  ^^^9 1^^  defendant  obtained  orders  for  time  to  join  in 

court  cannot  demurrer,  the  last  being  peremptory.  Instead  of  joining 
such  plea  and  '"  demurrer,  the  defendant's  attorneys  delivered  to  the 
the  replication  plaintiff's  attorneys  a  paper  writing  purporting  to  be  a 
and  rejoinder  relinquishment  of  nine  of  his  pleas,  viz.,  those  the  re- 
struck  out,  joinders  to  the  replications  to  which  were  demurred  to, 
and  that  the  and  of  the  several  rejoinders  to  the  replications  thereto, 
Sie  costs ^y  ^°  ^^  ground  that  such  pleas  and  rejoinders  were  in- 
such  striking  sufficient  and  untenable.     This  document  was  as  to  each, 

^'*^,  mutatis  mutandis^  in  the  following  form. 

The  super-  ° 

fluous  plead-  ^^  ^"^  ^^^  defendant,  as  to  the  demurrer  of  the 
ings  were  plaintiff  to  the  rejoinder  of  the  defendant  to  the  repli- 
consent^Vith-  nation  to  the  said  tenth  plea,  so  far  as  the  same  relates 
out  costs.         to  the  first  count  of  the  declaration,  says,  that,  inasmuch 

as  he  the  defendant   cannot  deny  that  the  last-men- 
tioned rejoinder  is  insufficient  in  law,  he  fireely  here  in 
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court  relinquishes  the  same,  and  the  said  tenth  plea,  so 
&r  as  the  same  relates  to  the  first  count  of  the  declara- 
tion, and  abandons  all  verification  of  the  said  tenth 
plea,  so  &r  as  the  same  relates  to  the  said  first  count  < 
of  the  declaration :  Therefore,  let  no  regard  whatever 
be  farther  had  to  the  last-mentioned  rejoinder,  or 
to  the  said  tenth  plea  of  the  defendant,  so  far  as  the 
nme  relates  to  the  said  first  count  of  the  declaration." 


1847. 
Davidson 

BOHN, 


Ittsi,  in  JVintiy  term  last,  on  behalf  of  the  plaintifi^ 
obtained  a  rule  calling  upon  the  defendant  to  shew 
nose  why  so  much  of  his  tenth,  eleventh,  twentieth, 
twenty-first,  twenty-second,  twenty-third,  thirty-second, 
thirty-third,  and  thirty-fourth  pleas^  as  related  to  the 
first,  third,  and  fifth  counts  of  the  declaration,  and  the 
replications,  rejoinders,  demurrers,  and  notices  of  re- 
tmit  to  such  parts  of  the  said  pleas,  should  not  be 
struck  out,  and  the  plaintifPs  replications  to  so  much 
of  the  said  pleas  as  related  to  the  second,  fourth,  and 
sixth  counts  of  the  declaration  be  amended  accord- 
ingly: and  why  the  defendant  should  not  pay  to  the 
pliintiflr,  or  to  his  attorney,  his  costs  of  and  occasioned 
by  the  said  parts  of  the  said  several  pleas,  and  the  said 
first'inentioned  replications,  rejoinders,  demurrers,  and 
entries  of  retraxit  respectively,  and  of  and  occasioned 
by  such  striking  out  and  amendment  as  aforesaid,  to- 
gether with  his  costs  of  and  occasioned  by  this  appli- 
cation.   M^Jntyre  v.  Miller  (a).  Cooper  v.  Painter  (6), 
and  Huiton  v.  Turk  (c),  were  referred  to,  and  also  the 
"lie  of  Hilary  term,  2  W.  4.  r.  46. 


(«)  ISM. AW. 725.  731., 

^  W  18  M.  ^  W.  734,,  n., 
^^•*L.  710,11. 


(c)  13  M.  4^   W.  734,  n., 
2  2>.<J^Z,711,  n. 
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1847.  BooiU  now  shewed  cause.     The  proceeding  adopted 

"  by  the  defendant  in  this  case  is  sanctioned  by  the  pre- 
Davdiwii  cedents  in  RasteU  (a)  and  CkUhfs  Forms-  (b)  And  the 
BoB2r.  cases  referred  to  when  this  rule  was  moved  for,  shew 
that  the  court  has,  at  all  events,  no  power  to  impose 
costs  on  the  defendanL  The  note  of  HuUon  y.  Turk  in 
IS  M.  4f  ff^»  (c)  is  incorrect:  it  accidentally  omits  the 
negative.  [Wiltky  C.J.  In  what  respect  does  this 
differ  from  a  retraxit  T\  In  none  that  is  perceptible. 
[Mmdef  J.  Before  the  statute  of  Gloucester  (£/),  no 
person  was  entitled  to  costs.  That  statute  gave  the 
plaintiff  the  costs  of  his  writ  purchased,  where  he  was 
entided  to  damages.  Other  statutes  have  since  given 
costs  as  well  to  defendants  as  to  plaintiffs:  but,  what 
statute  authorises  the  court  to  award  costs  in  a  case  like 
this  ?]  The  only  statutes  that  deal  with  costs  of  de- 
murrers, are,  die  8  &  9  /F.  3.  c.  11.  s.  2.,  the  4  Amu 
c.  16.  s.  5.,  and  the  3  &  4  }V.  4.  c.  42.  5.  34.  The  first 
of  these,  after  reciting,  that  '^  forasmuch  as  for  want  of 
a  sufficient  provision  by  law  for  tlie  payment  of  costs  of 
suit,  divers  evil  disposed  persons  are  encouraged  to 
bring  frivolous  and  vexatious  actions,"  enacts,  ^  that,  if 
any  person  shall  commence  or  prosecute  in  any  court 
of  record,  any  action,  plaint,  or  suit,  wherein  upon  any 
demurrer,  either  by  the  plaintiff  or  defendant,  de- 
mandant or  tenant,  judgment  shall  be  given  by  tlie 
court  against  such  plaintiff  or  demandant,  the  defendant 
or  tenant  shall  have  judgment  to  recover  his  costs,  and 
have  execution  for  the  same  by  ca.  sa.,  Ji.Ja»^  or  elegit.^ 
The  4  Ann.  c.  16.  s.  4.  enacts  '*  that  it  shall  and  may 
be  lawful  for  any  defendant  or  tenant  in  any  action  or 
suit,  or  for  any  plaintiff  in  replevin,  in  any  court  of 


(a)    Fait,  Ent.  tit  App^*         (b)  5th  edit.  p.  820. 
{^de  Mort,),  p.  49.  d,  pL  6.,  aiid         (c)  Vage  734,  n. 
p.  52.  b,  pL  15.  (d)  6  Ed.  1.  c.  1. 
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record,  with  leave  of  the  court,  to  plead  &s  many  several        1847. 
splatters  thereto  as  he  shall  think  necessary  for  his 
defence :  **  and  s.  5.  provides,  *'  that,  if  any  such  matter 
ball,  upon  a  demurrer  joined,  be  judged  insuflScient, 
shall  be  given  at  the  discretion  of  the  court*' 
nd  the  5  8c  4  ^.  4.  c.  42.  5. 34.  enacts,  that,  <*  where 
J  fljdgment  shall  be  given,  either  for  or  against  a  plaintiff  . 
T  demandant,  or  for  or  against  a  defendant  or  tenant, 
Tpon  any  demurrer  joined  in  any  action  whatever,  the 
y>juty  in  whose  favour  such  judgment  shall  be  given, 
s.I:isU  also  have  judgment  to  recover  his  costs  in  that 
l^^half.**    {^Maule,  J.  Costs  on  9l  judgment^  are  very  dif- 
ferent from  costs  upon  a  rule  of  court.]    When  a  party 
<romes  to  ask  a  favour,  costs  may  be  imposed  as  a  con- 
ditioD.    The  court  cannot  give  a  judgment  on  the  de- 
xzsarrer,  no  issue  being  joined.     The  rule  of  Hilary 
term,  2  W.  4.,  which   provides   that  **  the   defendant 
shall  not  be  at  liberty  to  waive  his  plea  without  leave  of 
^lie  court  or  a  judge,"  has  reference  to  a  known  prac- 
tice: its  object  is,'  to  dispense  with  the  rule  for  the 
defendant  to  abide  by  his  plea,  which  was  required  in 
t^He  Queen's   Bench,     imide,  C.  J.     Will  not  the 
plaintiff  be  entitled  to  these  costs  if  he  obtains  a  judg- 
nicnt?]    Probably  he  will:  but  the  court  has  clearly 
no  power  to  give  them,  as  a  matter  of  practice. 

litti,  in  support  of  his  rule.     That  which  is  asked 

^y  this  rule,  is  perfectly  reasonable  and  just*    It  is,  that 

^e  defendant,  who,  by  his  own   confession,  has  put 

soperflaous  and   unnecessary  matter  upon  the  record, 

^y  be  compelled  to  strike  it  out,  and  pay  the  costs  to 

^t^ich  he  has  so  vexatiously  put  the  plaintiff.     This 

difficulty  never  could  have  arisen  before  the  statute  of 

^^i  the  defendant  might'  have  entered  a  retraxit^  and 

then  the  plaintiff  would  have  signed  judgment.     Now, 

^^  plaintiff  cannot  adopt  that  course :  nor  could  he,  in 

YOU  v. —  CB.  N 
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1847.        making  up  the  record,  omit  this  part  of  the  pleadings. 

In  Hitchcock  v.  W(dford(a\  in  trespass  for  remoring 

Davidsoic     tombstones,  the  defendant  pleaded  two  pleas,  upon  one 

BoHN.  ^^  which  the  plaintiff  joined  issue^  and  replied  to  the 
other ;  the  defendant  rejoined ;  and  the  plaintiff  de-' 
murred  to  the  rejoinder;  the  defendant  did  not  join  in 
demurrer,  but  gave  notice  to  the  plaintiff  that  he  should 
take  no  further  steps  in  respect  of  his  second  plea. 
The  plaintiff  thereupon  signed  judgment  upon  the  whok 
record.  The  court  set  aside  the  judgment  for  irregu- 
larity. TindcUf  C.  J.,  there  says :  <*  The  proper  course 
for  the  plaintiff  to  have  adopted,  wasy  to  apply4o  the 
court  or  a  judge  to  strike  out  the  second  plea.  The 
judgment  that  has  been  signed,  is  clearly  too  large.  The 
argument  on  the  part  of  the  plaintiff  seeks  to  apply  to 
the  present  state  of  the  rules  of  pleading,  a  doctrine  that 
was  applicable  before  the  statute  of  Anne,  but  is  hardly 
so  now.  I  think  the  judgment  should  be  set  aside,  with 
costs,  and  that  the  defendant  should  strike  out  his  se- 
cond plea,  on  payment  of  costs;  or,  rather,  that  the 
parties  should  be  remitted  to  the  situation  in  which  they 
would  have  stood,  had  there  been  no  second  plea  and 
no  judgment  signed,  without  costs  on  either  side." 
{WildCi  C.  J.,  There,  nothing  was  placed  upon  the  re- 
cord :  it  was  a  mere  notice  by  letter.]  This  is  clearly  an' 
irregular  proceeding ;  and,  whatever  its  form,  it  ought 
not  to  be  allowed  to  remain.  Talbot  v.  Btdkeley  {b)  is  also 
an  authority  to  shew  that  the  plaintiff  could  not  have 
signed  judgment  here ;  and  M^Intyre  v.  Miller^  Cooper 
v.  Painter^  and  Hutton  v.  Turkf  shew  that  this  is,  the 
proper  and  the  only  mode  of  curing  the  irregularity. 
[^Maule,  J.  In  Talbot  v.  BuUceleyt  the  defendant  had  mis- 
conducted himself  in  a  way  that  gave  the  court  a  hold 
upon  him.  He  had  delivered  a  frivolous  demurrer.  Here, 

(a)  5  Swtty  792.>  6  Dw)l  (6)  16  M.  8^   W.  193.,  4 

P.  C.457.  2>.^L.  S06. 
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howerer,  he  has  made  a  mere  mistake  in  pleading.]    A        1847. 

mistake  in  pleading  is  as  irregular  as  a  frivolous  de*        

mnrrer.     The  defendant  ought  not  to  be  permitted  to     ^^^viDioir 

phoe  the  plaintiff  in  the  diflSculty  in  which  this  state  of       Bobn. 

the  record  would  involve  him»  in  the  event  of  a  writ  of 

error  being  brought   Since  the  statute  of  Anne^  no  case 

is  to  be  found  of  a  retraxit  as  to  one  of  several  pleas* 

[ManUt  J*    If  ^  particular  portion  of  the  record  is  in* 

sensibley  and  can  clearly  do  no  good  to  either  party, 

I  can  understand  the  propriety  of  its  being  struck  out 

But,  if  it  can  be  advantageous  to  either  side  to  retain 

it,  I  do  not  see  why  we  should  interfere.]    The  court 

certainly  has  power  to  interfere,  so  as  to  prevent  the 

VMtefal  and  vexatious  expense  of  continuing  all  this 

uekss  matter  upon  the  record,   through  the  subse- 

qoeot  stages  of  the  cause.     [Maule^  J.    I  do  not  under- 

ted  that  the  defendant  is  desirous  of  retaining  it. 

iontt  observed  that  he  only  objected  to  pay  costs ;  and 

Preferred  to  Tkidrer  v.  Bamesley{a)j  as  explanatory  of 

TdOot  V.  BuOteUjf.'l 

WiLDX,  C.  J.  In  this  case,'  the  defendant,  having 
^ibtiined  leave  to  plead  several  matters, .  has  pleaded 
^icrtain  pleas,  which  must  be  treated  as  having  been 
pIcMled  in  conformity  with  the  rule,  since  the  plaintiff 
1^  so.  treated  them.  In  a  subsequent  stage  of  the 
Cttse^  the  defendant  wishes  to  withdraw  some  of  hts 
pktt,  admitting  them  to  be  untenable.  The  plaintiff, 
W?er,  objects  to  that  being  done  by  way  of  retraxit^ 
vd  insists  that  he  is  entitled  to  have  them  struck  out  at 
^expense  of  the  defendant.  In  the  first  place,  it  is 
^  be  observed  that  these  pleas  are  not  what  are  called 
■^oos  pleas.  Tlie  courts  have  undoubtedly  been  in 
^  habit  of  setting  aside  pleadings  that  are  shewn  to  be 

(a)  l6jr.^lF.54.,4J[)*/^S98. 
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false  in  fact  and  tricky  in  form.  Cases,  too,  might 
occur,  in  which  a  plea  might  be  so  ridiculous  as  to 
amount  to  a  contempt  of  the  court  This  is  not  a  case 
of  that  sort  The  defendant  is  induced  to  withdraw  bis 
pleas,  in  consequence  of  a  special  demurrer  to  his  re- 
joinders. He  does  not  now  object  to  the  record  being 
reformed  in  the  way  suggested  by  the  plaintiff;  but  he 
protests  against  being  ordered  to  pay  the  costs  of  the 
amendment  On  what  ground  does  the  plaintiff  rest 
his  claim  to  the  costs  ?  A  plaintiff  is  not  entitled  to 
costs  in  every  case  where  the  defendant  fails  to 
sustain  his  pleadings.  If  the  plaintiff  proceeds,  and 
obtains  judgment  in  his  favour,  he  will  ultimately  get 
these  costs  as  costs  in  the  cause :  if  he  fails,  of  course 
he  will  lose  them.  Has  the  court  any  equitable  dis- 
cretion upon  the  subject?  Until  the  statute  S8i9JV.3. 
c.  11.,  no  costs  were  allowed  upon  a  judgment  on  de- 
murrer.. The  legislature  has,  however,  thought  fit  to 
interpose,  and  to  say,  that,  whatever  the  result  of  the 
cause,  the  party  succeeding  upon  a  demurrer  shall  have 
his  costs.  We  have  no  power  to  extend  the  provisions 
of  the  statutes  in  this  respect  to  cases  to  which  they  do 
not  expressly  apply.  Talbot  v.  Bidkeley  was  the  case  of 
a  frivolous  demurrer,  which  the  court  deals  with  as  a 
species  of  contempt,  an  abuse  of  its  process.  There  is 
no  analogy  between  cases  of  that  sort  and  the  present. 
In  Hitchcock  v.  JValford,  there  is  a  Uttle  ambiguity :  but, 
at  all  events,  it  is  only  an  authority  to  3hew  that  sign- 
ing judgment  is  not  the  proper  course.  In  Cooper  v. 
Painter  and  Huttoti  v.  Twk  no  costs  were  given.  And 
in  M^Intipe  v.  Miller^  the  court  feeling  themselves  in 
a  little  difficulty,  a  certain  course  is  suggested,  and 
the  suggestion  adopted.  I  know  of  no  case  in  which 
the  court  has  ever  assumed  a  summary  jurisdic- 
tion over  the  costs,  save  where  there  has  been  some- 
thing which  amounts  to  an  abuse  of  its  process.     That 
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not  beiog  the  case  here,  I  am  of  opinion  that  there  is        ]  847. 

nothing  to  warrant  our  making  the  rule  absolute  in  its  -^~- 

tcrms;  but  that,  by  consent,  the  rule  may  be  made  ab-  '^^^^^^ 

solute  for  striking  out  and  amending  as  prayed,  without  Bovk. 

costs. 

The  rest  of  the  court  concurring, 

Rule  accordingly,  (a) 

(c)  A    siinlltr    application      Simmondi  v.  Tagg,  in  Q.  B.^ 
vu  made,  with  a  like  reralt,  at     H.  V.  1846.] 
chamben,  by  Dowdeitoea,    in 


Nash  v.  Caldeb. 


Nov.  19. 


A  SSDMPSIT  on    a  bill  of  exchange,  by   indorsee  The  court  re- 

agaiost  acceptor.  The  declaration  described  the  de-  ^"f^  ^0  ■^^ 
fendant  as  «  William  Henry  W.  Colder:'  S^lo",  a 

Special  demurrer,  assigning  for  cause,  amongst  others,   demurrer  to  a 

that  the  declaration  was  uncertain,  inasmuch  as  it  de-  °®«*"^on 

against  the 
bribed  the  defendant  by  the  initial  letter  only  of  one  of  acceptor  of  a 

his  christian  names,  (a)  ^^  o^  ex- 

change, in 

which  the 

VtUhank  now  moved  for  a  rule  to  shew  cause  why  cause  assigned 

the  demurrer  should  not  be  set  aside  as  frivolous.     A  ^^  ***  *^ 

was  nncer- 

Bustake  in,  or  even  a  total  omission  of,  the  christian  name  tain,  inas- 

rfa  party,  was  formerly  ground  only  for  a  plea  in  abate-  ™^ch  as  the 

n»ent :  Com.  Dig.  Abatement.  (E.  1 8.)   Now,  by  the  3  &  4  J^^^^'hS 

^•4.  C.42.  5. 11.,  it  is  enacted  that  "no  plea  in  abate-  christian 

">cnt  for  a  misnomer,  shall  be  allowed  in  any  personal  ^■*"*>  ^*f 

descnbed  by 
action;  but  thatf  in  all  cases  in  which  a  misnomer  would,  the  initial 

hot  for  this  act,  have  been  by  law  pleadable  in  abate-  letter  only, 
^^t  in  such  actions,  the  defendant  shall  be  at  liberty  to 

(a)  i.  e.  of  part  of  his  christian  name. 
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1847.  cause  the  declaration  to  be  amendedi  at  the  costs  of  the 
plaintiff,  by  inserting  the  right  name,  upon  a  judge's 
summons,  founded  on  an  affidavit  of  the  right  name." 
This  is,  at  most,  a  mere  misbomer,  and  therefore  the 
defendant  ought  to  have  adopted  the  course  pointed  oat 
by  the  statute.  Non  constat  but  that  the  par^  may 
have  been  baptized  by  the  initial  only. 

Maule,  J.  The  letter  *<  WJ*  certainly  cannot  be  a 
name  of-  baptism.  Thk  is  not  a  misnomer,  but  an  in- 
correct description  of  the  party.  I  should  incline  to 
say  that  the  declaration,  which  alleges  no  excuse  (a)  for 
so  describing  the  defendant,  is  bad,  and  would  recom- 
mend the  plaintiff  to  amend  on  payment  of  costs.  The 
demurrer  clearly  is  not  frivolous. 

The  rest  of  the  court  concurring, 

Rule  refused. 

(a)  As  to  the  cases  in  which  designatioii  by  an  initial  is  excnaed, 
aee  3  &  4  IF.  4.  e.  42.  #.  12. 


iVbo.  88. 


Beahes,  an  Infant,  v.  Fablet. 


The  iciohi-  /^  JONES,  Seijt,  moved  to  make  a  judge's  order  a 

Sw  iL  ««rm  *  ^^^^  ^^  court,  with  costs,  pursuant  to  the  resolution 

3  VieL,  de-  ^^  ^^  judges  of  Trinity  term,  S  Vict.,  which  provides, 

charing  the  that,  ''  when  a  judge's  order  is  made  a  rule  of  court,  it 

anDlieatioii  *'*^^'  ^  *  P^*^^  ^^  ^^^  ^^^^  ^^  court,  that  the  costs  of 

to  be  eon-  making  the  order  a  rule  of  court  shall  be  paid  by  the 

■eqiuntialon  party  against  whom  the   order  is  made,  provided  an 

judge's  order  ^^^^^^it  he  made  and  filed,  that  the  order  has  been 

a  rale  of  served  on  the  party,  or  his  attorney,  and  disobeyed." 

court,  applies 

where  the  party  sought  to  be  charged,  is  an  infant.     ^ 
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The  affioer,  referring  to  Turner  v.  T\amer  (a),  had 

erpressed  a  doubt  whether,  under  the  circumstances, 

the  pkintifi^  being  an  infant,  would  be  liable  for  the 

costs.  But  in  Gardiner  ▼.  H6U  (b)^  an  infant  was  sued  (c) 

by  proekein  amf^  and  there  was  a  verdict  against  him, 

and  judgment  for  costs :  and,  being  taken  in  execution, 

he  moved  to  be  discharged,  citing  Grave  v.  Grave  (d), 

and  Sngiwm  v.  Simpson,  {e)    Sed  per  curiam :  *'  If  costs 

cannot  be  given,  it  will  be  matter  of  error  to  be  insisted 

on :  but  we  will  not  discharge  him  on  motion.     Where 

lae  is  a  defendant,  be  certainly  pays  costs :"  Anderson  v. 

fVarde  {g) ;  Hamlen  v.  Hamleri.  {h) 

Here,  the  appointment  of  prochein  amy  took  place 
the  writ  and  the  declaration. 


1847. 

BlAMflS 

ti. 

FjIRLBT* 


curiam.    The  costs  in  question  are  consequential 
nakkig  the  judge's  order  a  rule  of  court. 

Rule  granted. 


fa)  2  Stra.  708. 
ihS  2  5frB.  1217- 
(e)  So  in  the  xeport;  but 
infiuit  was  clearly  plaini^. 


{d)  Cro.Elia.33. 
(e)  Cro.  tTac.  640. 
(g)  Dger,l04t. 
(h)  IBulstr.lBQ. 


Ex  parte  Webbeb  and  Others. 

^■^HE  a£Bdavit  verifying  the  certificate  of  acknowledg- 
ment in  this  ca3e,  pursuant  to  the  S  &  4  fV.if.  c.  74., 
sieged  that  each  of  the  married  women,  in  answer  to  the 
"•^qniry  directed  by  the  rule  of  Hilary  term,  4  IV.  4.,  to 
^  made  of  them,  stated  that  the  consideration  for 
pnng  up  their  respective  interests  in  the  estate  in  re- 

• 

Interest  in  an  estate  was  too  small  (40L)  to  form  the  subject  of  a 
^  arrangement  was  that  the  amount  should  be  paid  to  the 
^li'Ved  bar  admowledgment  to  be  registered. 
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Where  the 
amoant  of  the 
consideration 
which  forms 
the  induce^ 
ment  for  a 
married 
woman  to 
give  up  her 
settlement,  and 
wife,  the  court 
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1847.  spect  of  which  the  acknowledgment  was  taken,  was  the 
""""^  sum  of  40il,  which  sum  was  paid  to  each  of  them  in  the 
wL^^      presence  of  the  commissioners. 

The  officer  objecting  to  register  the  acknowledg- 
ment, on  the  ground  that  this  was  not  such  a  provision 
as  was  contemplated  by  the  rule, 

Channel^  Seijt,  now  applied  for  the  direction  of  the 
court.  The  rule  of  court  requires,  that,  where  any  pro- 
vision has  been  agreed  to  be  made,  the  deponent  shall 
state  that  the  same  has  been  made  by  deed  or  writing, 
or,  if  not  actually  made  before,  that  the  terms  of  the  in*« 
tended  provision  have  been  reduced  into  writing,  and 
produced  before  the  commissioner.  The  commissioner 
is  not  called  on  to  take  upon  himself  the  duty  of  settling 
the  terms  of  the  deed.  l^Wilde^  C.  J.  What  sort  of  a 
provision  is  this  ?  What  the  better  is  the  married  wo- 
man for  having  a  sum  of  money  given  to  her  ?  The 
moment  it  gets  into  her  pocket,  it  becomes  her  hus- 
band's. The  only  way  of  securing  it  would  be,  by 
vesting  it  in  trustees  for  her  use.]  The  expense  would 
render  it  impracticable  to  resort  to  that  course,  where 
the  subject-matter  is  of  such  small  value.  The  transac- 
tion is  of  common  occurrence. 

Wilde,  C.  J.  In  dealing  with  tliis  act  of  parliament, 
the  court  is  anxious  to  meet  its  spirit,  and  so  to  con- 
strue it  as  may  be  most  beneficial  to  those  who  are  the 
objects  of  its  peculiar  care.  Looking  in  this  case  at  the 
amount  of  the  consideration  that  is  the  inducement  to 
these  parties  to  give  up  their  respective  interests,  and 
seeing  that  40/.  is  much  too  small  a  sum  to  be  made  the 
subject  of  a  deed  of  settlement,  I  think  we  are  warranted 
in  assuming  that  such  a  deed  was  not  contemplated. 
A  different  intention  must  be  inferred  where  the  sum  is 
so  disproporlioned  to  the  expense.    Seeing,  therefore, 
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that,  io  this  case,  the  money  was  paid  over  to  the  mar-        ]  847. 
ried  women  in  the  presence  of  the  commissionersi  I        ■ 
think  we  are  justified  in  coming  to  the  conclusion  that      ^^  ^^"^ 
this,  which  was  evidently  intended  as  a  mere  present  to 
the  respective  wives,  and  not  as  a  provision  for  them, 
was  a  complete  and  perfect  execution  of  the  purpose  of 
the  parties.     I  therefore  think  the  officer  may  receive 
tb^  acknowledgment. 

The  rest  of  the  court  concurred. 

Fiat. 


MoLLETT  V.  Wackerbarth  and  Others. 


Nov.  S3. 


ASSUMPSIT,  for  the  non-delivery  of  certain  sugars,  A  material 

pursuant  to  a  contract  of  sale.  alteration  in 

_  ^  a  sold-notey 

T^he  declaration  stated  that  the  plaintiff  agreed  to  made  by  the 

l^oy>    and  the  defendants  to  sell,  a  large  quantity,  to  wit,  huyer,  with- 
one  hundred  tons,  of  crushed  sugar,  as  per  sample,  in  ?^»eorconH" 

Itogsheads,  at  and  for  the  price  or  sum  of  40/.  per  ton,  sent  of  the 

seller,  pre- 
vents the  former  from  suing  on  the  contract^  notwithstanding  the  duty  of  the 
litter  may  not  be  varied  by  the  alteration. 

A  sold-note  in  the  following  form  —  *'  Sold  for  W.  &  C,  100  tons  of  crashed 
i°S»'  (as  per  sample)  in  hogsheads/  at^  &c  —  was  altered  by  the  buyer  without 
^  pHyity  of  the  seUer,  by  adding  at  the  foot  of  the  paper  the  words  '*  of  their 
^"^^  nianofactare,"  with  an  asterisk  as  a  mark  of  reference,  and  a  corresponding 
aiteriskin  the  body  of  the  note,  after  the  word  **  sample/'  and  within  the  paren- 
^»is  :  —  Held,  —  duhitante  Wilde,  C.  J.,—  that  the  added  words  imported  that 
^  ^ampie  was  of  the  manufacture  of  W,  Sc  C. ;  and  that,  whether  they  applied 
^  ^«  sample  or  to  the  bulk,  tliey  constituted  a  material  alteration,  which,  as 
•8«»n«t  the  buyer,  avoided  the  contract. 

S^mblei  tha^  assuming  the  added  words  to  import  only  that  the  sample  was  of 
^Kxianufactare  of  W.  &  C,  the  proof  sustained  a  plea, — that,  after  the  agreement 
^  been  made,  the  plaintiff,  without  the  knowledge  or  consent  of  the  defendants, 
^used  it  to  be  altered  in  a  material  particular,  that  is  to  say,  by  inserting  therein 
^<^ft  to  the  purport  or  effect  that  the  sugare  mentioned  in  the  agreement  were  to 

\\^  fAe  manvfaeture  qf  the  defendants,  —  it  being  unnecessary  to  prove  the 
Ration  foUowing  the  tnddicrt. 
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1847.  finee  oo  bovd,  to  be  sUpped  vithiD  the  pcompC,  and 
psid  Cm*  oo  detiTcry,  in  cash,  the  drirwdmts  allowing 
discoont  at  the  rate  of  4iL  per  cemhamper  amtmm  for  the 
unexpired  term  of  two  monthly  Breach,  that,  akhongh 
the  prompt  (two  calendar  months)  had  expired,  the 
drfrwiants  had  not  ddifcred  the  sagar  porsoant  to  their 


The  fifth,  which  was  the  onl j  aiatefial  plea,  stated 
that  the  agreement  in  the  declaration  mentioned  was 
made  and  entered  into  bw  the  defendants^  in  and  by  a 
certain  written  agreement,  or  instrument  in  writin^^ 
duhr  signed  by  one  Jottpi  Dodtom,  the  agent  lawfully 
authorised  of  them  the  defiendants  in  that  behalf,  and 
not  otherwise;  that  the  said  agreement  was  a  contract 
fer  the  sale  of  goods,  wares,  and  merchandise  for  the 
price  of  upwards  of  lOL,  within  the  true  intent  and 
meaning  of  the  statute  made  and  passed  in  the  twen^- 
ninth  year  of  the  reign  of  His  Mafcsly  Kiiig  Ckarks  the 
Second,  intituled  **  An  act  for  the  prevention  of  frauds 
and  perjuries^  (a),  and  that  the  buyer  of  the  said  goods, 
wares,  ,and  merchandise,  to  wit,  the  |dainti£^  had  not 
accepted  part  of  the  goods  sold,  or  given  any  thing  in 
earnest  to  bind  the  bargain,  or  in  part  payment;  that, 
after  the  said  agreement  had  been  made  as  in  the  de- 
claration mentioned,  and  after  the  said  agreement  or 
instrument  in  writing  had  been  so  signed  by  the  said 
agent  of  the  defendants  as  aforesaid,  and  after  the  de- 
fendants had  promised  as  in  the  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on 
the  7th  of  Jufy,  1845,  the  plaintiflT,  without  the  know- 
ledge or  consent  of  the  defendants,  caused  the  said  agree* 
ment  or  instrument  in  writing  to  be,  and  the  same  was 
then,  altered  in  a  certain  material  particular,  iiat  is  to 
say^  by  inserting  in  the  said  agreement  or  instrument 

(a)  29  Car.  2.  e.  S. 
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in  writuig,  certaio  words^  to  the  purport  and  effect  that 
the  fogars  raeationed  in  the  said  agreement  or  instru- 
ment in  writing  were  to  be  of  the  manufacture  of  them 
the  defendants;  that  the  said  agreement  contained  in 
the  said  instrument  in  writing  so  signed  by  the  said 
of  them*  the  defendants  as  aforesaid,  became  and 
by  svch  altisration,  materially  altered  and  changed 
as  regards  the  mode  of  perfcnrming  the  same  by  them 
the  deCsndants ;  and  that,  by  reason  of  the  premises  in 
that  plea  mentionedi  the  said  agreement  in  the  declara- 
tion mentioned,  .became  and  was,  from  the  time  of  the 
■id  altermtion,  void  and  of  none  effect  —  verification* 

To  this  plea,  the  plaintiff  replied,  that  the  agreement 
or  instrument  in  writing  in.  the  fifth  plea  mentioned, 
wai  not  altered  in  any  material  particular,  in  manner 
and  form  as  in  that  plea  alleged.    Issue  thereon* 

The  cause  was  tried  before  Erkf  J.,  at  the  sittings 
ia  London  after  fiickaelmas  term,  1S46« 

It  appeared,  that,  in  the  month  of  Jub/^  1845,  the 
pbiotiff  employed  one  Joteph  Dodson^  a  sugar  broker, 
to  pordiase  for  him  one  hundred  tons  of  crushed  sugar, 
and  that  Dodson  contracted  for  the  purchase  through 
aoodier  broker  named  PlaxUm^  who,  on  the  7th  of  that 
Booth,  delivered  to  the  defendants  the  following  sold- 
aote: — 

"  LondoTh  7th  JWy,  1845. 
"  To  my  principal,  —  Sold,  for  Messrs.  Wackerbarths 
&  Cdingj  one  hundred  tons  of  crushed  sugar  (as  per 
ttfflple),  in  hogsheads,  at  40/.  per  ton,  free  on  board,  to 
be  shipped  within  the  prompt,  and  paid  for  on  delivery, 
iocash,  —  the  sellers  allowing  discount  at  the  rate  of 
tt  jw  cent,  per  atmum  for  the  unexpired  term  of  two 
BKmihs." 

IMson  did  not  deliver  a  bought-note  to  the  plaintiff 
'Wa  the  10th  oiJidy^  when  he,  by  the  direction  of  the 
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1847*  plaintifl^  wrote  at  tbe  foot  of  the  note  the  words  **of 
tbeir  own  manubctore,"  with  an  asterisk  before  them, 
placing  a  corresponding  asterisk  after  the  word  '*  sample," 
in  the  body  of  the  note,  and  within  the  parenthesis.  No 
samples  were  produced  at  the  time  the  contract  was 
made,  bnt  the  plaintiff  had  had  samples  a  (ew  days  before 
the  7th  of  July^  and  also  a  day  or  two  after  the  lOtb,  all  of 
which  were  of  the  defendants'  numaftctnre.  There  was 
evidence  to  shew  that  the  sugars  of  the  sereral  makers 
were  not  to  be  dbtingnished. 

On  the  part  of  the  defendants,  it  was  objected  that 
this  unauthorised  alteration  of  the  bought-note  by  the 
plaintiff,  avoided  the  contract. 

ITie  learned  judge,  however,  ruled  that  the  alteration 
was  an  immaterial  one,  and  did  not  vitiate  the  contract, 
inasmuch  as  the  added  words  in  no  respect  varied  tbe 
rights  and  duties  of  the  parties. 

A  verdict  was  found  for  the  plaintiff,  damages  S50/., 
and  leave  was  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them  on  the  issue  on  the  6fth  plea,  if 
the  court  should  be  of  opinion  that  the  alteration  was 
material. 

Talfaurdf  Serjt.,  in  Michaelmas  term  last,  accordingly 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants 
on  tEe  fifth  issue,  or  for  a  new  trial  on  the  ground  of 
misdirection. 

CAanneUf  SerjU,  and  Peacock^  now  shewed  cause.  In 
order  to  entitle  them  to  a  verdict  upon  the  fifth  is5ue,the 
defendants  were  bound  to  establish, — first,  that  an  alter- 
ation had  in  fact  been  made  in  the  contract ;  secondly, 
that  that  alteration  was  a  material  and  substantial  one ; 
thirdly,  that  the  alteration  was  to  the  effect  alleged  in 
the  plea. 

The  subscription  of  the  words  **  of  their  own  ma- 
nufacture,"  was  a  mere    memorandum   made   by  the 
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plaintiff  to  wmkt  hk  own  memory,  and  not  an  alteration 
at  tbe  eontiact  Thejr  would  have  been  introduced 
Into  the  body  of  the  note,  if  they  had  been  designed  to 
^mry  the  eontractf  and  the  same  words  would  have  been 
jfiseited  in  the  bought-note  in  the  hands  of  the  defendants. 
^^h»  contract  is  formed  by  the  two  notes :  if  there  is  any 
^^riaooe  between  them,  there  is  no  contract  at  all: 
^%omtan  v.  Kempster.  (a)  [^Mauk,  J.  The  mark  of  re- 
fv^retlce  in  the  body  of  the  contract  seems  to  me  to  draw 
%f^  it  the  added  words.     It  clearly  was  an  alteration.] 

Atsnming,  then,  that  the  contract  was  altered,  was 
ch^  alteratbn  a  material  one?    The  plea  is  founded  on 
c1b«  case  of  PtmM  v.  Diveti  (6),  where  it  was  held  that  a 
ncBfiterial  alteration  in  a  bought-note,  made  by  the  broker, 
^tktet  the  bargain  made,  at  the  instance  of  tbe  seller, 
iBvi^hoot  the  consent  of  the  purchaser,  annuls  the  instru- 
vxieot,  so  as  to  preclude  the  seller  from  recovering  upon 
cfa«  contract  evidenced  by  the  instrument  so  altered  by 
fainu    The  contract  in  that  case,  was  for  tbe  sale  of  a 
c|ajmtity  of  ^wobl ;  and  the  alteration  consisted  of  the 
insertion  of  these  words,  —  *'  Such  parts  as  may  be  da- 
maged, to  be  taken  at  such  allowance  as  shall  be  settled 
by  two  experienced  brokers.^     Lord  Ellenborough  said : 
**  The  only  eividence  of  the  contract,  was,  an  instrument 
the  eftct  of  which  was  destroyed,  according  to  the  case 
of  Muter  v.  Milltr  (c),  by  the  fraudulent  interpolation 
procared  by  the  plaintiffs'  own  act.     Whatever  rights 
the  defendants  may  have  under  their  part  of  the  con- 
^nttj  the  plaintiffs  can  claim  none  from  theirs,  which 
^^^   have   vitiated  by  their   own    fraud."     And  Le 
^^wi^  J.,' added:  "The  alteration  having  been  made 
^  the  plaintiffs  themselves,  in  a  material  part,  this  case 


(a)  1  Monk.  355. 

^fi)  4tT.  M.  390.  It  — 
T^^  hddy  that  an  alteration  of 
^  dale  of  a  bill  of  eschange^ 
^h«reVj  the  payment  would  he 


accelerated,  avoids  the  inttru- 
roent ;  and  that  no  action  can 
be  afterwards  brought  upon 
such  title^  even  by  an  innocent 
holder  for  a  valuable  consider- 
ation. 
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falls  precisely  withio  the  doctrine  laid  down  in  Master  Vm 
MilleTf  which  decision  was  not  confined  to  negotiable 
instruments."  In  Ctimming  v.  Boebudc  (a)  the  alteration 
was  a  material  one.  So  also  were  the  alterations  in 
Grant  v.  Fletcher  (b\  and  Davidson  v.  Cooper,  (e)  [F» 
Williams^  J.  The  old  rule  laid  down  in  Pigo^s  case(d) 
was,  that,  where  a  deed  is  altered  in  a  material  point) 
whether  by  the  (dainUff  himself,  or  by  a  stranger, 
without  his  privity,  the  deed  is  void;  but  that,  IF  the 
alteration  be  made  by  the  obligee  himsd^  although 
immaterial^  it  avoids  the  deed.  It  is  so  laid  down  in 
Siep.  Touchst.  68,  69.]  That  was  the  rule  in  the 
case  of  a  deed*  [Mauley  J«  Have  you  met  with  any 
case  in  which  it  has  been  held  that  a  contract,  not  under 
seal,  is  not  avoided  by  an  alteration  by  a  party  in  a 
material  part  ?]  No  such  case  has  been  found*  [Afoti^ 
J.  Can  any  good  reason  be  assigned  for  not  applying 
the  rule  in  Pigofs  case  to  an  instrument  like  this?] 
Pigc^s  case,  as  to  this  point,  has  been  overruled  in  the 
Irish  courts,  in  the  case  of  Swiney  v.  Bony*  {e)  The 
materiality  of  the  alteration  depends  upon  the  meaning 
of  the  words  **  as  per  sample.''  Certainly  the  contract,  as 
altered,  did  not  amount  to  a  warranty  that  the  bulk 
should  be  of  the  defendants'  manufacture.  And  dearly  no 
new  or  more  onerous  duty,  was  cast  upon  the  defendants 
by  a  representation  that  the  sample  was  of  their  manufisic* 
ture.  One  who  sells  wheat  by  sample,  does  not  warrant 
that  the  bulk  is  of  the  growth  of  the  ^ame  particular  field 
or  farm  :  his  contract  would  be  performed  by  the  delivery 
of  an  article  corresponding  in  quality  with  the  sample. 
The  legal  effect  of  the  contract,  therefore,  is  in  no 
degree  varied  by  the  alteration.  IfVildef  C.  J.  It  is 
quite  clear  that  the  plaintiflT-  did  not  so  understand  the 
contract,  or  he  would  not  have  introduced  the  words  in 
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questioo.     Mmdef  J.    It  is  difficult  to  say  that  the 

alteratioa  does  not  interpolate  at  least  a  representation 

that  the  sample  was  of  the  defendants'  manufacture :  and» 

that  being  so,  may  not  the  alteration  in  some  circum- 

alanoesy  be  material  ?]    In  Sanderson  v.  Symonds  (a),  a 

fcssel  was  insured  from  Ldverpool  to  Africa  and  during 

her  stay  there,  and  back,  with  liberty  to  sell,  barter, 

exchange,  load,  and  reload  goods.     After  the  execution 

of  the  policy,  the  assured  inserted  the  words  ^^and  trade'' 

m  the  policy,  without  the  consent  of  the  defendant  (one 

of  the  underwriters),  although   others  of  them   had 

anented  thereto :  and  it  was  held  to  be  an  immaterial 

dteralion,  inasmuch  as  the  ship  had   liberty  to  trade 

without  the  introduction  of  those  words. 

At  all  events,  there  is  no  such  alteration  as  that 
alleged  in  the  fifth  plea,  viz.  by  inserting  in  the  agrees 
nent  certain  words  to  the  purport  and  effect  that  the 
ngirs  mentioned  in  the  agreement,  were  to  be  of  the 
nmubcture  of  the  defendants.  There  Is,  therefore,  a 
dttr  tariance;  and  it  is  not  the  less  fatal  because  laid 
nder  a  videlicet. 
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Tdfourdf  SerjL,  and  Cleady^  in  support  of  the  rule. 

It  was  never  doubted  at  the  trial  that  there  had  been  an 

iheratbn  in  the  contract:    the  only  question  raised, 

was,  whether  it  was  material  or  not  This  is  a  document 

which  b  essential  to  take  the  case  out  of  the  statute  of 

ftaods:  the  alteration  introduces  all  the  evils  the  statute 

intended  to  shut  out     All  the  law,  Qrom  Pigofa  case 

downwards,  proceeds  upon  the  breach  of  duty  in  the 

party  who  mutilates  the  deed.     The  law  has  thought  fit 

to  impose  it  as  a  penalty  upon  him,  that  he  shall  not  be 

permitted  to  set  up  a  written  instrument  with  which  he 

1^  tampered.     The  second  resolution  in  Pigofs  case  is 

^*'that,  when  any  deed  is  altered  in  a  point  material^ 

(a)  1  Brod.4(B.  4M.,  4  J.B.  Mom,  4?. 
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by  the  plaintiff  himself,  or  by  any  stranger,  without  the 
privity  of  the  obb'gee,  be  it  by  interlineation,  addition, 
rasing,  or  by  drawing  a  pen  through  a  line,  or  through 
the  midst  of  any  material  word,  that  the  deed  thereby 
becomes  void :   as,   if  a  bond  is  to  be  made  to  the 
sheriff  for  appearance,    &c.,    and  in   the    bond    the 
sheriff's    name    is   omitted,    and,    after    the    delivery 
thereof,  his  name  is  interlined,  either  by  the  obligee 
or  a  stranger,  without  his  privity,  the   deed  is  void: 
so,  if  one  makes  a  bond  of  10/.,  and,  after  the  sealing 
of  it,  another  10/.  is  added,  which  makes  it  20/.,  the 
deed  is  void :   so,  if  a  bond  is  rased,   by  which   the 
first  word  cannot  be  seen,  or  if  it    is    drawn  with  a 
pen   and    ink   through   the   word,   although   the   first 
word  is  legible,  yet  the  deed  is  void,  and  shall  never 
make  an  issue,  whether  it  was  in   any  of  these  cases 
altered  by  the  obligee  himself,  or  by  a  stranger,  without 
his  privity.     So,  if  tke  obligee  himself  altered  the  deed, 
by  any  of  the  said  ways,  although  it  is  in  words  wd 
material^  yet  the  deed  is  void :  but,  if  a  stranger,  with- 
out his  privity,  alters  the  deed,  by  any  of  the  said  ways, 
in  any*  point  not  material,  it  shall  not  avoid  the  deed.** 
Lord  Denman^  in  delivering  the  judgment  of  the  Ex- 
chequer Chamber,  in  Davidson  v.  Cooper  (a),  speaking 
of  this  resolution,  says :  "  The  strictness  of  the  rule  on 
this  subject,  as  laid  down  in  Pigofs  case,  can  only  be 
explained  on  the  principle  that  a  party  who  has  the 
custody  of  an  instrument  made  for  his  benefit,  is  bound 
to  preserve  it  in  its  original  state.      It  is  highly  im- 
portant, for  preserving  the  purity  of  legal  instruments, 
that  this  principle  should  be  borne  in  mind,  and  the 
rule  adhered  to.      The  party  who  may  suffer  has  no 
right  to  complain,  since  there  cannot  be  any  alteration 
except  thi^ough  fraud  or  laches  on  his  part     To  say 
that  PigoPs  case  has  been  overruled,  is  a  mistake :    on 


(a)  13  M.  4  W.  343. 
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die ooDtraryy  it  has  been  extended;  the  authorities esta- 
Uisbing^  as  Gommon  sense  requires,  that  the  alteration 
of  an  unsealed  paper,  vitiates  it.''  No  case  is  to  be 
found  at  all  trenching  upon  this  principle,  except  that 
of  Sandenon  v.  Symonds.  Neither  does  that,  when 
cirefblly  looked  at.  That  was  the  case  of  a  policy,  in 
which  words  were  conditionally  inserted,  subject  to  the 
assent  of  the  several  underwriters.  In  Langhom  v. 
Cologan(a)fthe  insertion  of  a  subject-matter  of  insurance, 
iter  the  execution  of  the  policy,  was  held  to  avoid  the 
mstrament,  except  as  to  those  of  the  underwriters  who 
bad  assented  to  it  iMaulef  J.  It  may  be  that  the 
several  and  distinct  nature  of  a  policy  of  insurance,  re- 
bots  the  inference  of  fraud  that  would  arise  from  an  altera- 
tion of  an  instrument  of  a  different  nature.]  Probably 
tiiat  may  be  one  ground  for  distinguishing  policies  of 
iosonmce  from  other  instruments.  iWilde^  C.  J.  In 
Langhom  v.  Cologan,  the  action  was  brought  upon  the 
policy  in  its  altered  state,  against  one  who  had  not 
entered  into  the  contract  with  which  he  was  charged. 
It  hardly  needed  a  decision,  that,  under  such  circum- 
stances, no  liability  could  arise.]  In  Campbell  v. 
Qoistie  (£),  a  policy  of  insurance  from  Calmar  to  Ports^ 
sMi  was  altered,  with  the  consent  of  some  of  the 
wderwriters,  by  inserting  the  words  "  or  Weymouih^^* 
a6er  Portsmouth ;  and  it  was  held,  that  the  plaintiff 
^d  not  recover  on  the  altered  policy  against  an  un- 
derwriter who  was  ignorant  of  the  alteration  at  the  time 
tt  was  made^  even  although,  upon  being  informed  of  the 
alteration,  he  said  that  he  would  not  take  advantage  of 
It.  Ix)rd  AbingeTf  in  Davidson  v.  Cooper  (c),  says :  "  We 
Btty  add,  that  the  doctrine  of  Pigofs  case  has  been 
Wlied  to  policies  of  assurance^  though  its  operation 
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has  been,  it  may  be  said,  eluded,  by  oonsideriiig  a 
policy  as  a  peculiar  instnimeDt,  eoibracmg  sieveral  coo- 
tracu  with  different  individuals.  The  case  has  not  been 
distinguished  on  the  ground  (hat  the  doctrine  was 
limited  to  deeds  and  instruments  of  a  similar  cha* 
racter,  —  such  as  bills  of  exchange  and  promissoiy 
notes."  [Maule,  J.  I  do  not  understand  it  to  be 
argued  that  the  inserted  words  applied  to  the  balk  of 
the  sugar.  My  brother  Erie  must  hate  considered  that 
they  applied  to  the  sample  only ;  otherwise  he  would  not 
have  held  the  alteration  to  be  immateriaL]  An  altera* 
tion  that,  in  any  degree,  afiects  the  mode  of  execution  of 
the  contract,  must  be  matfriaL 


Wilde,  C.  J.  I  am  of  opinion  that  the  substance 
of  the  fifth  plea  in  this  case  was  proved,  xnz.  that,  after 
the  making  of  the  contract  declared  on,  it  was,  without 
the  defendants'  assent,  altered  by  the  plaintiff  in  a  ma* 
terial  particular.  The  words  **  of  their  own  mandac- 
ture,"  though  written  at  the  bottom  of  the  paper  con- 
taining the  contract,  must  be  read  as  introduced  into 
the  body  of  it,  at  the  place  where  the  asterisk  b  inserted. 
A  question  may  arise  as  to  whether  those  words  were 
intended  to  apply  to  the  bulk,  or  were  only  descriptive 
of  the  sample.  But  it  appears  to  me,  that,  whether 
tfiey  were  intended  to  apply  to  the  one  or  to  the  other, 
the  effect  is,  to  avoid  the  contract  I  am  inclined  to  read 
those  words  as  applicable  to  the  bulk :  but  I  am  quite 
content  to  assume  that  they  were  intended  to  describe 
the  sample  only;  their  efiect  still  is,  to  change  the  whole 
effect  and  operation  of  the  contract  The  learned  judge 
who  presided  at  the  trial,  expressed  an  opinion  that 
the  alteration  was  not  material,  because  it  did  not  vary 
the  duty  of  the  sellers,  that  is,  did  not  impose  upon  them 
the  duty  of  delivering  an  article  different  from  that 
which  they  had  contracted  to  deliver.  That  opinion,  of 
course,  rested  upon  the  footing  that  the  interpolated 
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words  were  restricted  to  the  sample.  But,  assuming 
that  the  alteration  does  not  vary  the  duty  of  the  sellers, 
k  may  still  alter  the  situation  and  the  rights  of  the  par- 
ties. It  may  well  be,  that  it  might  be  important  to  the 
buyer  that  the  sample  should  be  of  Messrs.  fVacker" 
bartki  manufacture.  That  he  deemed  that  material,  is 
quite  dear.  Would  he  not  have  had  a  right  to  com- 
plib  if  the  sample  had  turned  oiit  not  to  have  been 
ofthdr  manufacture,  notwithstanding  it  had  been  equal 
m  quality  with  sugars  of  their  manufacture  ?  Might  not 
the  buyer  have  had  an  action  for  breach  of  warranty,  or 
lor  misrepresentation  ?  If  it  could  affect  the  buyer's 
rights  in  any  respect,  the  alteration  will  equally  avoid 
the  contract,  though,  in  other  respects,  it  leaves  the 
doty  to  be  performed  by  the  sellers,  unchanged.  Under 
the  contract,  as  altered,  the  defendants  had  two  duties 
to  perform, -» the  one,  that  the  sample  was  of  their 
BUDaiactnre,  —  the  other,  that  the  bulk  should  be 
equal  in  quality  with  the  sample.  It  seems  to  me, 
therefore^  that  the  alteration  might  be  very  material,  and 
that  it  consequently  avoided  the  contract 

Hie  plea  seeks  to  avoid  the  contract  on  the  ground  of 

in  unauthorised  alteration  by  the  plaintiff  in  a  material 

particnlar.     It  is  unnecessary  to  deal  further  with  the 

plea  than  to  see  whether  or  not  it  is  substantially  proved, 

—which  I  think  it  was.     But  then  it  is  said  that  the 

plea  sets  out  an  alteration  in  a  particular  that  is  not 

emUished.     Assuming  that  to  be  so, — though  I  am 

I7D0  means  prepared  to  admit  it, — enough,  I  think, 

w  proved  to  establish  a  good  defence.     If  it  were 

necessary  that  the  entire  plea  should  be  proved,  the 

<>l9ecdon  of  variance  should  have  been  taken  at  nisi 

prios.    The  only  question,  however,  that  was  there  dis- 

massed,  was,  as  to  the  materiality  of  the  alteration.     If 

^  objection  had  been  pointedly  urged  on  that  occasion. 

It  might  have  been  obviated  by  an  application  to  the  jadge 

to  uneod.    I  therefore  think  tliat  that  objection  is  not 
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1847.  open  to  the  plaintiiF  now.     A  sufficient  defence  having 
been  clearly  established}  the  defendants  are,  in  my  judg- 

MoLLETT  ment,  entitled  to  have  a  verdict  entered  for  them  upon  this 

Waoker-  plea. 

BARTH. 

C0LTMAN9  J.     I  am  of  the  same  opinion.     The  first 
question  to  be  considered,  is,  what  is  the  meaning  of  the 
contract,  as  altered  ?     Some  doubt  has  arisen  whether 
the  words  inserted  by  the  plaintiff  in  the  bought-note, 
should  be  referred  to  the  words  **  crushed  sugar,''  or  to 
the  words  *^  as  per  sample/'   But,  upon  consideration,  I 
think  they  must  be  taken  to  refer  to  the  sample.    The 
words  '^as  per  sample,"  and  the  mark  of  reference  to 
the  added  words  ^^  of  their  own  manufacture,"  are  both, 
within  the  parenthesis :  and  the  strict  grammatical  con- 
struction would  refer  them  to  the  immediate  antecedent. 
It  is   true,  that,  speculating  upon   probabilitiesy  one 
would  think,  that,  when  speaking  of  the  manufacture, 
the  party  would  intend  the  bulk.     But  I  do  not  think 
we  have  any  right  to  speculate  at  all,  when  we  are  called 
upon  to  put  a  legal  construction  on  a  written  instrument. 
In  my  judgment,  therefore,  the  alteration  in  the  contract 
imports  into  it  a  statement  or  warranty  that  tlie  samples 
were  of  the  defendants'  own  manufacture.     It  is  quite 
true  that  this  may  operate  no  alteration  in  the  duty  of 
the  sellers.     But,  although  it  may  not  have  the  effect  of 
extending  their  duty,  it  is  a  variation  of  the  representa- 
tion accompanying  the  contract ;  and  might  be  material 
in  some  states  of  circumstances  that  might  have  arisen. 
The  fifth  plea,  then,  was  proved  in  all  respects,  except  in 
the  allegation  of  the  particular  purport  and  effect  of  the 
alteration.     That,  however,  is  a  variance  that  was  not 
made  ground  of  objection  at  the  trial.     The  only  objec- 
tion was,  that  the  plea  was  not  proved,  because  the  altera- 
tion, whatever  its  effect,  was  an  immaterial  one.     Had 
the  specific  objection  been  taken  then,  the  defendants 
might  have  asked  for  an  amendment*    The  agreement 
the  parties  entered  into  at  nisi  prius  was,  that  a  verdict 
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sbooU  be  entered  for  the  defendants,  if  the  court  should 
be  of  opinion  that  the  alteration  was  material. 

Maule,  J.     I  also  think  the  alteration  of  the  contract 

in  this  case  was  a  material  one :  and  I  agree  with  the 

lord  chief  justice^  that  it  is  unnecessary  for  us  to  deter- 

nine  whether  such  alteration  had  reference  to  the  bulk 

or  to  the  sample  only.     I  am  rather  disposed  to  agree 

with  my  brother  CoUmany  that  the  position  of  the  mark 

of  reference^  shews  that  the  additional  words  are  to  be 

Rid  in  connection  with  those  within  the  parenthesis,  and 

ibat,  if  it  bad  been  intended  that  they  should  apply  to 

the  balk,'  it  would  have  been  more  natural  to  place  the 

ideience  to  them  before  the  parenthesis.     In  either  view, 

the  alteration  is  a  material  one,  and  the  plea  proved  in 

substance.      I  apprehend  it  to  be  quite  clear  that  an 

alteration  vitiates  a  written  instrument,  where  it  is  in  a 

material  part ;  and  that  it  is  no  answer  to  the  objection 

to  say  that  the  alteration  is  not  made  in  respect  of  the 

doty,  of  the  breach  of  which  the  plaintiff  complains.     It 

voold  be  easy  to  conceive  a  state  of  circumstances  In 

which  tlie  presence  or  absence  of  the  interpolated  words 

mi^t  make  a  very  material  difference  in  the  situation 

of  the  parties.      The   plaintiff  has   altered   the   con- 

tnct  so  as  to  introduce  into  it  at  least  a  representation 

that  tlie  sample  was  of  the  defendants'  manufacture. 

If  he  should  sue  or  be  sued  upon  the  contract,  it  might 

be  very  material  to  him  to  shew  that  the  sample  was 

represented  to  be  of  the  defendants'  manufacture.    If,  by 

Woe  of  the  insertion  of  the  words,  the  instrument  would 

kne  a  new  and  a  different  operation  from  that  which  it 

originally  had,  the  alteration  does  not  become  the  less 

Merial  because  in  certain  conceivable  circumstances  it 

Bi^t  be  unimportant.     To  hold  this  not  to  be  such  an 

alteration  as  avoids  the  contract,  would  be  to  give  a 

degree  of  narrowness  to  the  rule,  that  is  inconsistent  with 

P'ijrt'i  case. 

o  3 
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With  respect  to  the  variance  between  the  construction 
which  I  am  disposed  to  put  upon  the  contract^  and  the 
sense  which  is  given  to  it  in  the  plea,  —  I  think  the  plea 
would  have  been  sufficient  if  it  had  omitted  the  matter 
that  follows  the  videlicet.  I  am  disposed  to  think  that 
matter  which  is  unnecessarily  allied  in  a  plea,  may  be 
disregarded  in  proof*  (a)  And,  if  that  were  not  so,  I 
concur  with  the  lord  chief  justice,  and  my  brother  Cbtt- 
mauy  in  thinkings  that,  as  the  objection  was  not  taken 
at  the  trial,  it  is  too  late  to  urge  it  now.  This  is  pre- 
cisely the  kind  of  case  to  which  the  power  of  amend- 
ment was  intended  to  apply.  Before  the  new  rules, 
there  would,  no  doubt,  have  been  two  counts.  I  am 
disposed  to  think,  that,  since  the  new  rules,  the  allega- 
tion might  have  been  in  the  alternative. 


V.  Williams,  J«  I  am  of  the  same  opinion.  The 
doctrine  of  Pigofs  case,  as  to  alterations  in  deeds,  has 
since  been  extended  to  all  instruments  comprehending 
words  of  contract  I  think  the  alteration  in  this  con<- 
tract  is  material,  and  fatal  to  its  validity,  and  that  the 
plea  was  substantially  proved. 

I  also  agree  with  the  rest  of  the  court  in  thinking,  that, 
the  objection  as  to  the  variance  not  having  been  taken 
at  the  trial,  it  would  be  extremely  wrong  to  allow  it  to 
be  taken  now,  when  the  point  reserved  is  decided  in 
favour  of  the  defendants. 

Rule  absolute.  (&) 


(a)  Vide  King  v.  Nwrman, 
ante,  VoL  IV.  pp.  884. 896. ; 

1  WtM.  SaufuL  346,  n.  (2); 

2  WtM.  Saund.  63  b,  n.  (1) ; 
63  c. ;  206,  n.  (22). 

(6)  The  olgect  of  the  bayer 
in  altering  the  sold-note,  would 
seem  to  haye  beeu,  to  raise  an 
implied  wanrantj  that  the  bulk 
should  be  of  die  defendants' 
manufacture^  from  an  express 
representation  that  the  sample 


was  so.  The  buyer  probaUy 
thought  that  he  had  secured  this 
object  by  obtaining  the  assent 
of  the  lnx>ker,  treating  him  as 
the  agent  of  the  sellers,  which 
he,  no  doubt,  had  once  been : 
he  never  had  authority  to  make 
a  second  contract  between  the 
parties,  by  altering  the  terms  of 
the  first  The  plaintiff  origin- 
ally dedared^upon  the  contrMt 
in  its  altered  fbrm* 
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HUMBLESTONE  V.  WeLHAM. 

Nov.  2S. 

JNDEBITATUS    ASUMPSIT.      Pleas,  non  as-  Thedefen- 

snmpsit,  and  payment  ?*"^>  *PP«^- 

^y^  -  mg  aod  con- 

Od  the  15th  of  Jaimaty  last,  an  order  was  made  by  a  genting  to  an 
judge  at  chambers,  upon  the  appearance,  and  by  the  ^^^  ^^^  ^ 
consent,  of  both  parties,  for  a  writ  of  trial.     The  order  ^^^  f^ 
WIS,  to  try  the  issue  joined  between  the  parties :  the  writ  issues  being 
directed  the  sheriff  to  try  the  issues.  joined),  was 

Tbe  cause  was  tned  on  Thursday y  the  18th  mstant,  the  estopped  from 
defendant's  attorney  attending,  and  objecting,' before  the  moving  to  set 
jury  were  fewom,  that,  by  reason  of  the  irregularity,  the  ^hi^b  di-     * 
ondersheriff  had  no  jurisdiction.    A  verdict  having  been  rected  the 
fbirod  for  the  plaintiff,  damages  19/.,  t^^"  *% 

although  he 
Ball  now  moved  to  set  aside  the  writ  of  trial.   Towers  oldected  at 

v.  Turner  (a)  is  an  authority  to  shew  that  this  is  an  irre-  ^^g  writVas 
gnlarity,  and  the  trial  a  nullity  ;  although,  in  that  case,  as  not  warranted 
the  objection  had  not  been  taken  before  the  undersheriff,     ^     ®  order, 
the  court  held  it  to  be  waived.     [Maute^i.     The  writ 
of  trial  is  right,  though  the  order  may  have  been  irre- 
gular: but  that  is  waived  by  the  lapse  of  time.]     The 
writ  b  not  warranted  by  the  order,  from  which  alone  it 
derives  its  efficacy.    [JVilde^  C.  J.     When  the  judge's 
order  was  served,   the  defendant  had  notice  that  it 
&ected  a  writ  to  issue  to  try  the  issue  joined  between 
tile  parties :  and,  when  he  received  notice  of  trial,  he 
Wame  aware  of  the  variance  between  the  order  and  the 
writ    He  shoald  at  once  have  returned  the  notice.] 
Tbe  defendant  has  sworn  to  merits. 

(«)  4D.^L.n7. 
o  4 
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W1LDE9  C.  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  It  appears  that  a  summons  was 
taken  out  upon  which  the  plaintiff  was  not  entitled  to  an 
order;  but  that  the  defendant  appeared,  and  consented 
to  an  order  for  the  issuing  of  a  writ  of  triaL  The  order 
was,  for  a  writ  to  try  the  issue  joined.  How  did  the 
parties  understand  that?  Why,  clearly  that  it  was fisr 
the  trial  of  all  the  issues  joined  in  the  cause.  The  irre- 
gularity was  created  by  that  to  which  the  defendant  was 
a  consenting  party.  The  parties  went  down  to  trial  upon 
a  writ  that  was  in  all  respects  correct  The  defendant 
had  no  more  information  at  the  trial  than  he  possessed 
before  he  went  down.  I  think  it  is  too  late  for  him 
now  to  urge  the  objection  that  the  writ  was  not  warranted 
by  tlie  order;  and  that  justice  will  be  best  administered 
by  holding  a  strict  hand  over  these  subtleties. 


The  rest  of  the  court  concurring, 


Rule  refused. 


Nov.  23. 

The  court  re- 
fused to  allow 
the  dttei  of 
writs  of  sum- 
mons to  be 
altered,  for 
the  purpose  of 
preventing 
the  plaintiff's 
claim  from 
being  barred 
by  the  statute 
of  limitations. 


Campbell  v.  Smart  and  Another 

A  WRIT  of  summons  issued  against  the  above  de- 
fendants on  the  11th  of  Januapy  last,  for  the  pur- 
pose of  saving  the  statute  of  limitations,  and  was  returned 
fion  est  inventus  on  the  9th  of  June.  On  the  last-men- 
tioned day,  a  second  writ  issued  for  the  purpose  of  con- 
tinuing the  first  writ.  The  second  writ  expired  on 
Swidaj/j  the  7th  instant.  On  Monday^  the  8th,  the 
plaintiff's  attorney  attended  for  the  purpose  of  issuing  a 
third  writ,  when  he  discovered  that  he  was  too  late.  Upon 
an  affidavit  of  the  facts,  and  alleging,  that  the  first  writ 
would  have  been  in  time  had  it  issued  on  the  1  dth  of 
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Jamuanff  and  that,  unless  the  court  would  grant  the        1847* 
rdief  prayed,  the  plaintiff  would  be  barred  of  his  claim 
bjr  the  statute  of  limitations. 


DoBimgf  Seijt,  moved  that  the  date  of  the  first  writ 
migfat  be  altered  to  the  18th  o{  January^  and  that  cor« 
raspoodiog  alterations  might  be  made  in  the  subsequent 
writs.    IWMe^  C.  J.    The  12th  section  of  the  2  W.  4. 
c.  S9.  expressly  enacts  that  <^  every  writ  issued  by  au- 
thority of  this  act,  shall  bear  date  on  the  day  on  which 
tbe  same  shall  be  issued/'     What  authority  have  we 
to  make  the  amendment  now  asked  ?]  The  courts  have, 
on  several  occasions,  allowed  the  writ  to  be  amended, 
b  Bcdes  v.  Ccie  (a),  a  writ  of  summons  was  amended, 
by  altering  it  from  debt  to  asstwipsit^  more  than  six 
months  after  it  was  issued,  upon  an  affidavit  stating  that 
no  fresh  writ  could  issue,  by  reason  of  the  statute  of 
limitations.     So,  in  Williams  v.  Williams  (6),  indorse- 
ments of  the  day  of  the  return,  &c.,  were  allowed* 
[Muifr,  J.     According,  and  not,  as  here,  contrary  to,« 
the  truth.]     In  Latin  v.  Watson  (c),  and  Brown  v.  Ftd^ 
lerton{d),  the  name  of  a  plaintiff  was  allowed  to  be 
added.  [Maule,  J.  Tbe  10th  section  of  the  2  W.^.  c.  39. 
enacts  *<  that  no  writ  issued  by  authority  of  this  act,  shall, 
be  in  force  for  more  than  four  calendar  months  frdm  the 
dij  of  the  date  thereof,  including  the  day  of  such  date ; 
but  every  writ  of  summons  and  capias  may  be  continued 
by  alias  and  pluries,  as  the  case  may  require,  if  any  de- 
fendant therein  named  may  not  have  been  arrested  or 
lerved  therewith :  provided  always,  that  no  first  writ 
shall  be  available  to  prevent  the  operation  of  any  statute 
vbereby  the  time  for  the  commencement  of  the  action 


(•)  8  Jf.  *  r.  537.  (d)  13  M.  ^  W.  556.,  2  D. 

>)  10 M.  S(  W.  476,  ^  L.  25h 

e)  2  C.  4  3f  .  685. 


Camfbbll 
Smart. 
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may  be  limited,  unless  the  defendant  shall  have  been 
arrested  thereon,  or  served  therewith,  or  proceedings  to 
or  towards  outlawry  shall  be  had  thereupon,  or  unless 
such  writ,  and  every  writ  (if  any)  issued  in  continuation 
of  a  preceding  writ,  shall  be  returned  non  eU  inventus, 
and  entered  of  record,  within  one  calendar  month  next 
after  the  expiration  thereof,  including  the  day  of  such 
expiration,  and  unless  every  writ  issued  in  continuation 
of  a  prieceding  writ,  shall  be  issued  within  one  such 
calendar  month    after  the   expiration  of  the  preced- 
ing writ,   and  shall  contain  a  memorandum  indorsed 
thereon,  or  subscribed  thereto,  specifying  the  day  of  the 
date  of  the  first  writ  and  return,*— to  be  made,  in  bailable 
process,  by  the  sheriff  or  other  officer  to  whom  the  writ 
shall  be  directed,  or  his  successor  in  office,  and,  in  pro- 
cess not  bailable,  by  the  plaintiff  or  his  attorney  suing 
out  the  same,  as  the  case  may  be/'    The  amendment  of 
the  indorsement  seems  to  be  a  violation  of  the  statute. 
WUdCf  C.J.  It  would  equally  seem  to  be  a  violadon  of  the 
statute  so  to  alter  a  writ  issued  against  one  defendant 
as  to  make  it  appear  as  if  it  bad  originally  been  issued 
agJEunst  two.  The  court  of  Queen's  Bench,  in  Roberts  v. 
Bate  (a),  declined  to  act  upon  Lakin  v.  Watson.    It 
strikes  me  that  Roberts  v.  Bate  is  the  better  decision  of 
the  two.]     In  Ctdverwell  v.  Nugee(b)j  the  court  of  Ex- 
chequer permitted  aUas  and  pluries  wcits  of  summons  to 
be  amended,  by  indorsing  thereon  the  day  of  the  date  of 
the  first  writ  of  summons,  and  of  the  return  thereto,  in 
order  to  save  the  statute  of  limitations,  notwithstanding 
the  2  JV.  4.  c.  39.  s.  10.  Polloct,  C.  R,  there  said :  ^  The 
question  in  this  case  really  is,  whether  the  authority  of 
the  court  to  amend  its  own  records,  b  put  an  f  nd  to  by 
the  uniformity-of-process  act     We  are  all  of  opinion 


(a)  6Ad.SiE.  778. 


(6)  15M.SfW.SS9.,4D.S( 
L.30. 
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that  it  is  not     The  power  of  amendment  is  inherent  in        1 847. 

the  court,  wherever  there  is  any  thing  to  amend  by." 
^od  Alderson^  R,  said  :  '^  Soon  after  the  passing  of  the 
^nifermity-of-process  act,  the  courts  held  that  they  had        8iia»x. 
MHO  power  to  amend  writs  under  that  statute ;  but  the 
tfvil  of  refusing  an  amendment,  in  the  case  of  the  statute 
^if  limitations,  convinced  us  that  we  had  come  to  an  im- 
provident resolution,  and  we  found  it  necessary  to  re- 
€Mce  pur  steps.    We  amend,  therefore,  in  certain  cases, 
"where  we  can  see,  from  our  own  records,  what  is  the 
amendment  that  ought  to  be  made.*'     So,   here,   the 
Amendment  prayed  is  within  the  power  of  the  court,  in- 
dependently of  the  uniformity-of-process  act. 

Wilde,  C  J.  My  present  impression  is,  that  we  have 
no  authority  to  do  that  which  is  asked,  and  which  cer- 
tainly goes  very  far  beyond  what  any  of  the  cases  cited 
would  warrant  We  are,  in  effect,  called  upon  to  permit 
AQ  amendment  in  a  particular  that  is  within  the  express 
AQcl  positive  prohibition  of  the  statute.  The  2  fV.  4. 
^*  39.  5. 12.  says  that  every  writ  issued  by  authority  of 
that  act  shall  bear  date  on  the  day  on  which  the  same 
^^all  be  issued.  Here,  the  plaintiiF  seeks  to  have  the 
date  of  his  several  writs  altered,  in  order  to  make  it 
appear  that  they  were  issued  otherwise  than  the  fact 
^^rrants.  I  think  it  cannot  be  done.  Bat,  as  we  are 
^Id  that  the  plaintiflTs  claim  will  be  absolutely  barred, 
Unless  the  amendment  is  allowed,  we  will  look  further 
*nto  the  authorities. 

Cur.  adv*  vuli. 

Wilde,  C*  J.,  now  delivered  the  opinion  of  the  court. 

^is  was  an  application  for  leave  to  amend  two  writs  of 

^Qtntnons,  by  altering  their  dates  and  returns,  for  the 

purpose  of  excluding  a  defence  arising  out  of  the  statute 

^  limitations.     It  appeared  to  the  court,  when  the  mo- 
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tion  was  made,  that  it  was  one  that  they  had  do  power 
to  entertain.  Several  cases,  however*  were  cited,  in 
which  the  conrts  had  permitted  amendments  to  be  made 
in  writs  of  summons,  and  some  for  the  express  purpose 
of  preventing  the  plaintiff's  cUim  firom  being  barred  by 
the  statute  of  limitations.  Being  anxious  to  assist  the 
plaintiff,  and  to  prevent  injustice,  we  took  time  to  look 
more  deliberately  into  the  authorities.  We  have  since 
carefully  examined  all  the  cases  in  which  writs  have  been 
allowed  to  be  amended ;  and  we  find  none  that  is  appli- 
cable  to  the  present.  The  uniformity-of-process  act 
expressly  requires  every  writ  issued  under  its  authority, 
to  bear  date  on  the  day  on  which  it  shall  be  issued. 
We  are  asked  to  alter  the  date  of  the  first  writ,  by 
making  it  appear  to  have  been  issued  at  a  later  period. 
What  is  the  ground  upon  which  it  is  suggested  that  the 
court  ought  so  to  deal  with  the  process,  in  defiance  of 
the  statute  ?  Because  it  is  said  the  plaintiff's  claim  will 
otherwise  be  barred  by  the  statute  of  limitations.  It  was, 
however,  the  very  object  of  the  late  enactment,  that,  under 
circumstances  like  these,  the  defendant  should  have  tlie 
benefit  of  that  statute.  We  are  asked  to  allow  a  false  date 
to  be  recorded,  for  the  purpose  of  excluding  the  defend- 
ant from  a  defence  the  law  has  provided  for  him,  when  we 
know  nothing  whatever  of  the  merits.  It  is  enough  to 
say,  that,  the  uniformity  of  process  act  having  directed 
that  every  writ  shall  bear  a  true  date,  no  sufficient  rea- 
son has  been  assigned  for  altering  these  w^its,  by  intro- 
ducing a  false  date.  We  therefore  think,  on  principle, 
that  we  have  no  authority  to  grant  the  application. 

Rule  refused,  (a) 


(a)  See  the  cases  collected 
iu  a  note  to  Wood  t.  Hume, 

See  also  Goodchild  v.  Lead-- 
ham^  1  Exch.  70b'.^  mhere  iW- 


iodc,  C.  B.^  says  that  «<  the 
established  practice  of  the  court 
iivith  reference  to  amcDdments, 
is  tbisj  —  that,  whatever  eoukl 
have  been  done  befine  the  uni- 
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Dawlingf  SerjU,  afterwards  obtained  leave  to  enter 
tbe  last  writ,  of  the  day  on  which  it  was  first  offered,  viz* 
the  8th  instant)  pursuant  to  the  case  of  M^Kellar  v» 
neddie.  (a) 


fbrmity-of-prooen  act  will  be 

ckme  now.**    And  Parke,  B., 

adds:  "'The  practice  of  the 

court  is  settled  by  the  cases  of 

Brwtn  T.  FuOerton,  ISM.S^  IF. 

556.,  and    C^rittie    r.   BbU, 

\6M.S{W.Q6Q.   It  must  not, 

however,  be  taken  that  all  the 

judges  were  consulted  preyi- 

onslj  to  those  dedsions.     The 

matter  underweut    great  dis- 

cnadoD,  and  was  not  finally 

settled,  though  we  laid  down  a 

rule  In  this  court  different  from 


that  on  which  the  migority  of 
the  judges  were  disposed  to  act. 
We  a^ved  to  abide  by  that 
rule,  and  not  to  amend  process 
except  in  two  cases,  &at  is, 
where  the  penalty  of  the  blunder 
would  be  so  great  as  to  amount 
to  a  loss  of  the  entire  debt,  and 
where  the  writ,  by  mistake,  ra^ 
ried  from  the  prtBcipe.  With 
those  two  exceptions,  we  adhere 
to  the  general  rule.** 
(a)  5  Seottj  N.  IL  192* 


18i7. 
Campbell 

SlIABT. 


Cattlin  v.  Barker. 


NathZS. 


j^SSUMPSIT,  on  an  attorney's    bill.      Plea,   non  A  witness 

assumpsit.     The  cause  was  tried  before  CressrjoeU^  ^^.H?'.^* 
T  I     t         •    •  M  '  I  •  plamtin,  m 

*'*>  at  the  last  sitting  in  Middlesex  in  tins  term*  answering  a 

The  defendant,   an   advertising    agent    in   London^  question  put 
waving  a  demand  against  The  Eastern-and-Northem"  defendant's 
^^^^^*9UieS'Junctiofi''Itailwa!/  Company  to  the  amount  of  counsel  on 

J^HH)/.,  actions  were,  in  Maru  1846,  commenced  in  his  <^">f*^f" 
n*  •  ^•     1  t  ammation, 

"«>ine  against  two  of  the  members  of  the  provisional  added  a 

statement 
^hicii  was  not  evidence,  and  of  which  the  judge  did  not  make  a  note.  The 
^'^^tiff 's  counsel  in  his  reply,  observing  upon  the  statement  so  made,  was  inter- 
cepted by  one  of  the  jury,  who  had  understood  the  statement  in  a  sense  opposite 
^.  ^ke  truth.  The  plaintiff's  counsel  thereupon  asked  the  judge  to  reoJl  the 
^^K^css,  in  order  that  the  mistake  might  be  corrected.  The  judge  refused  to  do 
^  laying  that  the  statement  was  not  evidence,  and  told  the  jury  that  they 
^^^^t  not  take  it  into  their  consideration :  —  Held,  that  the  decision  of  the  judge 
^^^^  correct ;  and  that  the  posnbility  of  the  jury  s  having  permitted  their  verdict 
^  lie  influenced  by  the  statement,  was  no  ground  for  a  new  triaL 


r. 
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1847.  committee,  nomptom  aod  Stead,  The  present  action 
was  brought  to  recover  the  costs  incurred  on  those 
occasions.  The  defence  was,  that  these  actions  had  been 
brought  at  the  instance,  and  upon  the  retainer,  of  the 
company,  with  a  view  of  compelling  Thoagpson  and 
Siead  to  contribute  to  a  fund  for  the  liquidation  of  the 
demands  against  the  company ;  the  defendant,  Barter^ 
having,  for  that  purpose,  been  introduced  to  the  plaintiff 
by  the  company's  secretary. 

The  plaintiff's  managing  derk,  who  was  called  to 
prove  the  instructions  given  by  the  defendant,  being 
asked,  on  cross-examination,  whether  Mr.  Catllin  was 
not  examined  as  a  witness  for  the  then  plaintiff  in 
the  cause  of  Barter  v.  Steady  replied  that  he  was,  but 
added  that  **  Mr.  Caitlin  on  that  occasion  stated,  that  he 
was  not  retained  by  the  company  to  bring  the  action, 
but  bv  Barter.** 

The  plaintiff's  counsel  commenting  on  this  answer  in 
his  address  to  the  jury  in  reply,  the  foreman  interrupted 
him,  stating,  that,  according  to  the  note  he  took  of  the 
witness's  answer,  it  was  exactly  the  reverse.  The 
plaintiff's  counsel  thereupon  asked  the  learned  judge  to 
allow  the  witness  to  be  recalled,  for  the  purpose  of 
correcting  the  mistake.  He,  however,  declined  to  do 
so,  observing  that  the  statement  of  the  witness  was  not 
evidence,  and  that  he  had  made  no  note  of  it.  And,  in 
his  summing  up,  hb  lordship  cautioned  the  jury  against 
giving  any  effect  to  it. 

A  verdict  having  been  found  for  the  defendant, 

E.  James,  on  a  former  day  in  this  term,  moved  for  a 
new  trial.  He  submitted  that  the  mistake  of  the  foreman, 
in  a  matter  that  had  evidently  produced  an  impression  on 
the  minds  of  the  jury,  and  was  calculated  to  influence 
their  verdict,  made  it  imperative  on  the  learned  judge 
to  recall  the  witness  for  the  purpose  of  explanation. 
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£3  J£Mlr»  J.    It  would,  in  eflfect,  be  ealling  a  witness  to 

g^TOve  that  another  witness  had,  in  the  coarse  of  the 

'ftriti,  said  something  different  from  what  some  of  the 

j  cmiy  had  understood  him  to  say.     My  brother  Cresrwell 

p»»)bably  thought  that  that  was  not  the  proper  subject 

oC^  eindenoe^  even  by  the  same  witness.]    The  learned 

jutdge  refused  to  allow  the  witness  to  the  recalled, 

because  the  answer  he  had  given  was  not  evidence  at  alL 

Xc  was  the  very  gist  of  the  cause.     [Maule^  J.     The 

xs^gative  would  have  been  evidence :  but  not  what  the 

witness  did  say.]   Whether  evidence  or  not,  the  answer 

^ras  calculated  to  influence  the  jury,  and  therefore  it 

mras  important  that  it  should  be  correctly  understood. 

C  FfsZtfe,  C.  J.  'The  jury  may  have  been  unduly  influenced 

by  the  misunderstanding.     We  will  therefore  speak  to 

DEi^  brother  Cresswett  before  we  decide.] 

The  verdict  was  clearly  against  the  weight  of  evidence. 

Cur.  adv.  vuli. 

Wilde,  C.  J.,  now  said :    In  this  case  a  rule  for  a 

^^w trial  was  moved  for  upon  two  grounds,  —-first,  mis- 

^ac-ection  of  the  judge,  or  miscarriage,  —  secondly,  that 

^•^^vordict  was  not  warranted  by  the  evidence.    The 

^^tioD  was    brought    to    recover  the  amount  of  an 

^t&omey's  bill:    and  the  question  at    the  trial  was, 

whether  the  plaintiff  had  been  retained  by  the  defendant, 

or  by  some  one  else.    The  contention  on  the  part  of  the 

defendant  was,  that  the  work  had  been  done  upon  the 

retainer  of  the  secretary  of  an  abortive  railway  company, 

the  actions  having  been  brought  for  'the  purpose  of 

compelling  two  of  the  members  of  the   provisional 

committee  to  contribute  to  the  liquidation  of  the  debts 

ef  the  company.     The  plaintifi*'s  managing  clerk  being 

called  for  the  plaintiff,   to  prove  a  retainer  by  the 

^^Ssodant,  the  counsel  for  the  latter  asked  him,  on 

ci^^^ss-examination,  whether  the  plaintiff  was  not  ex- 


1847. 

CATTLlir 

V, 
0ABUa. 


A 


UICHAELUAS  TKRU. 

«itiM»  on  the  trial  of  ooe  of  tbose  caiucs ; 
to  which  he  wKVcml  in  ihe  sffinnative;  and  be  chose 
to  add  that  **iii.  Cataim  oo  that  occasion  sUted  that 
be  was  not  retained  bj  the  company  to  bring  the  actUMH 
bat  bj  Barier'  That  rtataneat  was  not  called  for  by 
the  qoestian ;  but  was  foisted  npon  the  cotut  by  the 
ondne  c^emeas  and  nal  of  the  witness:  and  the 
learned  jodge  very  properly  refrained  from  potting  it 
upon  his  notes-  It  woold  be  of  most  mischievous 
canseqncDce  tf  eridence  coold  be  so  created.  In  the 
oonrw  of  the  reply,  when  the  plaintiff's  connsel  was 
•dnrting  to  what  had  been  thus  improperly  obtruded 
by  the  witnev,  be  was  iaiernipted  by  ooe  of  the  juiy- 
■len,  wbo^  it  ^ipeared,  in  taking  a  note  of  vbat  the 
witness  had  said,  had  mistaken  the  purport  of  it: 
wberenpoo  the  plaintiff's  oNuiad  requested  the  judge  to 
recall  the  witness,  in  order  that  the  jury  might  be 
inGMTmed  what  it  was  that  he  really  did  say.  The 
learned  judge,  howerer,  observed  that  the  statement  was 
not  evidence,  and  he  therefore  declined  to  recall  the 
witness,  and  so  fix  the  attention  of  the  jury  to  a  matter 
which  they  ought  never  to  bave  heard  at  alL  And,  in 
his  saouning  up,  he  expressly  told  tite  jury  that  they 
most  pay  oo  r^ard  to  the  witness's  statemenL  It  is  now 
I  th^  the  jury  pertnilied  themselves  to  be 
d  by  what  they  thought  the  witness  had  stated, 
and  therefore  that  there  ought  to  be  a  new  trial.  Tlie 
court,  however,  think  that  the  learned  judge  was  quite 
r^ht  in  reAising  to  recall  the  witness^  and  that  they 
cannot  presume  that  the  jury  have  acted  in  a  manner 
inconsistent  with  their  duty.  The  slaieotent  clearly  was 
Dot  evidence ;  and  it  was,  as  far  as  could  be,  excluded 
from  the  jury.  There  is,  therefore,  do  pretence  for 
aayii^  that  there  has  been  any  miscarriage.  It  would 
be  very  inconvenieot  to  permit  an  extroneoos  inquiry, 
such  as  the  learned  judge  here  was  called  upon  to  enter 
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As  to  the  second  ground  upon  which  the  rule  was 
moTed,  the  learned  judge  reports  to  us  that  he  was 
satbfied  with  the  verdict,  and  thinks  that  a  verdict  the 
other  way  would  have  been  much  more  open  to  ob- 
jection. We  have  read  his  notes,  and  we  entirely  agree 
witii  him  in  thinking  that  there  is  no  ground  for  dis- 
torbing  the  verdict. 

Rule  refused. 


1847. 
Cattluc 

V, 

Barker. 


Hknry  Joll  and  Another  v.  Geobge  Augustus 
Fredbbick  Louis  Howe,  commonly  calledTis- 

COUnt  CUBZON. 

VE/lNEj  on  a  former  day  in  this  term,  obtained  a 
niie  nisi  for  a  commission  to  examine  a  witness  re- 
siding in  Ireland. 

KnmleSf  for  the  defendant,  objected  that  the  affidavit 
opon  which  the  rule  was  moved,  was  defectively 
intituled,  the  defendant  being  therein  described  as 
^George  At^ustus  Frederick  Louis  Curzon^  commonly 
called  Viscount  Cm^zon.**  IMatde^  J.  <<  Commonly 
called  Viscount  Curzonj*  is  mere  surplusage.] 

Keane  submitted  that  the  affidavit  designated  the 
cause  with  sufficient  precision,  referring  to  Lomax  v. 
A^in  (a),  where  affidavits  in  support  of  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  intituled  ^^Edx/jard 
io»wjr,  plaintiff,  v.  miliam  WeUs  Kilpin,  defendant,*' 
^  defendant  having  been  described  as  fVi  W.  Kilpin 

(a)  16  Law  Jonm.  N.  tS.,  Ea?di.2S» 
^OUV,— CB.  P 


Nov.  S4. 

A  rule  nisi 
for  a  com- 
mission to 
examine  wit- 
nesses was 
obtained  upon 
an  affidavit 
intituled 
"/f,^.,  plain- 
tiff,  and  G.  A. 
F,  L.  Curzon, 
commonly 
called  Vis- 
count CtfrjMm, 
defendant," 
the  title  of 
the  cause 
being  "  H.  J. 
v.  G.  A.F.  L. 
Howe,  com- 
monly called 
Viscount 
Curxon : " — 
Held,  insuf- 
ficient. 
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JOLL 
i). 

Lord 

CURZOX. 
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* 

in  the  writ  of  summons,  were  held  sufficient  [^fVUdef 
C.  J.  There,  the  affidavit  followed  the  appearance  of 
the  party.]  This  case  differs  materially  from  that  of 
Munden  v.  The  Duke  of  Brunswick,  (a) 

WiLDB,  C  J.  The  affidavits  clearly  are  incorrectly 
intituled.  The  commission  is  asked  for  in  a  cause  that 
has  no  existence.  The  rule  must,  therefore,  be  dis* 
charged. 

Knawles  asked  for  costs. 

Sed  per  curiam.  When  a  rule  is  disposed  of  on  a 
technical  objection,  costs  are  never  allowed. 

Rule  discharged,  without  costs, 
(a)  Anti,  Vol  IV.  p.  321.,  ^D.^L.  807. 


iVbo.  S4>. 


Newton  and  Wife  v.  Boodle  and  Others. 


The  pldDtiff  H^HE  roll  in  this  case  having  been  carried  in  by  the 
roll  andffftve  plaintiffs,  apparently  complete  down  to  the  end  of 
the  defendant  the  posteoj  the  defendants  were  served  with  a  notice 
h  'niir^K-  requiring  them  "  forihwith  to  complete  the  judgment- 
verdict)  notice  to  complete  it.  The  defendant's  attorney  finding  the  ndl  appa- 
rendy  complete  down  to  the  end  of  the  postea^  merely  added  the  usual  entry  of 
the  amount  of  costs  a4judged  to  the  defendant.  A  writ  of  error  heing  after- 
wards brought,  it  was  objected  by  the  plaintiflP,  before  the  court  of  error,  that 
there  was  no  entry  of  the  return  of  the  nM  prhu  record  ;  whereupon  ^  judg>* 
ment  was  postponed,  in  order  to  give  the  defendant  an  opportuaity  to  i^ply  ta 
this  court  to  amend  the  record.  The  plaintiff  having  refused  to  consent  to  die 
amendment,  upon  a  summoiis  at  chambers,  and  there  being  ground  for  supposing^ 
the  omission  to  have  been  the  act  of  the  plaintiff  himself,  —  the  court  made  a 
rule  absolute  for  amending  the  record  at  his  expense. 


Nmwton 
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roH**    The  defendants'  attorney  thereupon  completed        1847. 

the  roll  from  the  point  to  which  be  found  it  bad  been 

ooodnoed.     A  writ  of  error  having  been  brought,  it 

VIS  otgededy  on  the  part  of    the   plaintiffs,  in  the       Boodu. 

Eicheqoer  Chamber,  that  there  was  no  return  of  the 

Koord  of  nisi  prias  by  the  lord  chief  justice,  before  whom 

diectose  had  been  tried.  That  court  thereupon  postponed 

tbeir  judgment,  giving  the  defendants  leave  to  apply  to 

thii  court  to  amend  the  record  in  this  respect. 

Greavesy  accordingly,  on  a  former  day,  in  this  term, 
obtiined  a  role  calling  upon  the  plainti£6  to  shew  cause 
vliy  the  defimdants  should  not  be  at  liberty  to  amend 
the  judgment-roll  in  this  cause,  by  adding  the  returning 
rfthe  fottea  in  this  cause  into  this  court  (d),  and  why 
tke  piaiotifi  should  not  pay  to  the  defendants,  or  their 
ittoroey,  the  costs  of  and  occasioned  by  such  amendment, 
mm!  of  this  application*  The  affidbvits  upon  which  the 
mie  wu  obtained,  stated  that  the  entry  of  the  proceed- 
ings on  the  roll  had  been  made,  as  the  deponent  (the 
Modants*  attorney)  believed,  by  the  plaintifis'  attorney, 
or  some  derk  of  his,  or  by  the  plaintiff  Newton^  or 
«Mie  person  under  his  direction,  or  on  the  plaintiffs' 
Miil^  down  to  the  end  of  the  postea^  from  which  point 
k  continued  it ;  and  that,  a  summons  having  been 
(■ken  out  at  chambers  to  amend  the  record,  the  judge 
Uined  to  make  any  order,  the  plaintifis  refusing  to 
ooQieat  to  the  amendment. 

KewUm  now  shewed  cause,  upon  the  affidavit  of  the 
lUuiifls*  attorney,  stating  that  the  roll  was  carried  in, 
^  the  ordinary  course,  by  his  clerk,  as  far  as,  and 
^orite  of,  the  award  of  the  venire^  that  that  part  which 

(«) Stt  4ie  form,  Reg.  Gea.      lOBingh.  4,78.,  SN.S^M.U., 
^  lenn,  4  r.  4w,  No.  3^     Jerviit  Rule$,  4tb  edit.  137. 

p  2 
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1847.  followed  the  recital  of  the  venire^  was  in  a  handwriting 
totally  unknown  to  him^  and  that  he  was  in  perfect 
ignorance  who  made  such  further  entries,  or  by  whose 
directions  they  were  made.  The  cause  was  tried  at  the 
sittings  in  Londcn  after  Hilary  term,  1845.  A  bill  of 
exceptions  was  tendered;  but  the  lord  chief-justice  died 
before  it  was  sealed :  in  consequence  of  which  the  record 
remained  in  the  hands  of  the  associate,  and  no  return  of 
the  postca  in  fact  was  ever  made.  The  court  cannot^ 
therefore,  place  upon  the  record,  —  which  imports  abso- 
lute verity,  —  that  which  is  contrary  to  the  truth.  If 
this  amendment  be  allowed,  the  plaintiffs  will  have  no 
opportunity  of  questioning  its  propriety  elsewhere.  At 
all  events,  it  will  not  be  done  at  their  costs,  but  at  the 
costs  of  the  defendants,  by  whom  the  amendment  is 
required. 

Greaves^  in  support  of  his  rule.  The  court  will  not 
assume  that  the  associate  or  any  one  else,  has  been 
guilty  of  a  breach  of  duty  with  reference  to  the  return 
of  the  posUa.  Posteas  are  never  returned  in  any  other 
way  than  was  done  here.  The  defective  entry  on  the 
roll  was  not  the  act  of  the  defendants  or  their  attorney. 
But  it  is  quite  dear  that  it  was  made  by  the  plaintifis^ 
or  with  their  privity.  Newton  himself,  who  probaUy 
could  explain  it,  has  made  no  a£Bdavit.  And,  as  the 
plaintiffs  have  unnecessarily  put  the  defendants  to  the  ex* 
pense  of  coming  to  the  court,  they  ought  to  pay  the  costs. 

Wilde,  C.  J.  Tliis  cause  was  tried  at  the  sittings  in 
London  after  Hilary  term,  1 845 :  consequently,  the  record 
should  have  been  in  court  in  Easter  term  following; 
Inasmuch  as  the  death  of  the  lord  chief  justice  did  not 
take  place  until  after  Trinity  term,  1846,  all  doubt,  as  Up 
the  capability  of  his  lordship  to  make  the  return,  is  out^ 
of  the  question*     What  ground  is  there  for  so^estinf 
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that  he  omitted  to  do  his  duty  ?  The  rule  oF  court  of 
£asUr  term,  2  Jac»  2.  (a)  deals  with  the  associate  as  an 
officer  of  the  court,  and  is  mandatory  upon  him  to 
make  the  return.  What  is  the  associate's  duty  ?  From 
the  return  of  the  habeas  corpora^  down  to  the  time  of 
signmg  final  judgment,  be  has  constantly  held  iheposieoj 
as  an  officer  of  the  court :  and  the  court  always  deals 
with  the  record  as  returned,  and  properly  in  court,  in 
ailmodons  in  arrest  of  judgment,  the  rule  directing  the 
associate  to  retain  it.   There  is  nothing  to  shew  that  there 


1847. 

Newton 
Boodle. 


(«)  "  The  King's  Majesty's 
jnttiGes  of  this  place  (C.  P.)» 
taking  nodoe  that  divers  of  Hit 
M^ettj's  good  subjects  of  this 
Rilm  of  England,  concerned 
in  niiti  depending  in  this  court, 
hiTe  of  bte  time  been  very 
nrach  delayed,  and  put  to  great 
trouble  and  charge  in  attend- 
nee  and  otherwise,  by  reason 
that  the  clerks  of  assise,  within 
^  respective  circuits  of  this 
Hngdom,  have  neglected  to 
Bib  retoms  of  the  records  of 
>ttt  pntf#,  or  posteas,  in  this 
QNirt,  at  the  days  in  banc,  as 
^  law  requires,  and  the  antient 
QEge  hath  been ;  and,  through 
^anit  of  the  said  clerks  of 
ttBK,  the  said  judges  of  this 
out  cannot  be  legally  informed 
^  the  matters  acted  at  the 
Baiei,  wbidi.  only  can  appear 
^  the  return  of  the  pagtetu, 
ttd  therefore  are  enforced  very 
^  to  defer  their  giving  of 
Mgment  unto  further  days, 
cniTBry  to  the  good  liking  of 
tile  said  justices;  whereby  the 
JKople  are  much  prtjudiced. 
Eld  thereof  have  made  many 
EBfliints  to  this  court :  The 
■id  justices  being  desirous  to 
irevcnt  like  inconveniences  for 
iht  ibtoKy  and  as  much  as  in 


them  lieth,  to  provide  a  fit  re- 
medy, do  order  that  every  derk 
of  assise  of  the  respective  cir- 
cuits within  this  realm  of  Eng^ 
land,  and  also  the  associate  of 
the  lord  chief  justice  of  this 
court,  shall  make  returns  of  all 
poHeas  upon  all  records  issuing 
out  of  this  court,  whereupon 
any  proceedings  have  been,  by 
virtue  of  any  writ  of  nUi  priwf, 
distringas,  habeas  corpora  jura- 
torum,  and  shall  cause  the 
same  to  be  delivered  to  the  re- 
spective prothonotaries  of  this 
court  upon  the  quarto  die  post 
of  the  return  of  the  writ  of 
nisi  prius  in  banc,  upon  pain 
of  forfeiting  20/.,  to  be  es- 
treated into  the  King's  Majesty's 
exchequer;  and,  that  all  pre- 
tence of  excuse  may  be  taken 
away,  and  due  observation  of 
this  order  may  be  had  and 
made,  it  is  furdier  ordered  by 
the  said  justices  of  this  court, 
that  the  respective  clerks  of 
assise  in  the  respective  circuits, 
and  also  the  said  associate  in 
London  and  Middlesex^  at  the 
trial  of  every  cause  by  record 
of  ntM  prius  issuing  out  of  this 
courts  shall  take  the  fees  due 
unto  them  respectively  for  the 
letom  of  every  such  posUa*" 


P  3 
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n  bma  any  ■■iiiiiiiiiii  in  this  case  to  do  that  which  i 
'smilT  iKsxti  n  be  a  letDrn  of  the  potUa  into  thL 
■sKOt,  Sam  lio  the  piaintiK  deal  with  it  ?  Tliey  gin 
SDOce  :o  :bc  ■<■**■< ■■*"  to  complete  the  judgment-roU 
acMtnc  ^iie  sattv  aa  properly  retonied.  How  is  Uu 
■aovrr  n  itnaw  wfasc  jodgmcnt  to  gire,  until  the  postea  i 

Biuimii .'  Whan  tfae  defendants'  attorney  goes  to  th 
uAx  *or  tbe  uuipoae  of  completing  tbe  roll,  he  find 
3W  MKB  ^KHcd  thereoc  Who  made  that  entry  ?  I 
>  aiMtncttr  <wam  that  the  defimdants  did  not.     Thi 

'lauiutfi'  amy  was,  ui  make  up  the  roll  down  to  thi 
smajnx  M  rmuT  :  unl  it  w^  the  dnly  of  the  Euccessfii 
n  that  point.  The  defendant 
fill  party  here,  it  was  their  duty  b 
iwanntw  the  rail.  The  defendants'  attorn^  swears  tha 
Im  aid  not  dw  it^  bat  that  he  believes  that  the  plaintifl^ 
ciU^ed  it  to  be  dune.  In  answer  to  this,  we  have  ai 
«|Eiia«it  a£  the  plaintiffit'  attorney.  He  swears  tha 
neither  he  nor  any  clerk  of  bis  entered  the  pottea  oi 
the  rolL  He  doea  not,  however,  venture  to  say  that  hi 
does  not  know  who  did  enter  it :  and  it  is  quite  con 
Mstent  with  his  affidavit,  that  he  perfectly  well  knew  tha 
il  had  been  entered.  The  platnti&  themselves  make  m 
sfidanL  I  therefore  think  the  conrt  is  justified  it 
•cttug  upon  the  assumpdon  that  it  was  done  by  thi 
plainltft*  procoreraenL  How,  then,  can  the  plaintiff 
be  heard  to  complain  that  the  postea  has  never  beei 
ntumed?  Tbey  were  irrqpiUr  in  entering  it  at  all 
or,  if  it  was  not  irregular  for  them  to  make  the  entry 
Uiey  have  made  it  with  an  omission  of  their  own,  o 
wkieh  diey  bow  seek  to  lake  advantage. 

This  i>  in  the  nature  of  a  technical  omission.     Thi 
jrfindanU  baviitg  applied  by  summons  to  amend  th 
nf,  iIk  pItuntiSs  refused  to  consent  to  the  propose) 

liiicuduKnt.     The  defendants  were,  therefore^  obligci 
Wjliqcoatl.  He  qoestwn  is,  at  whose  expeaa 
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that  should  be  done.  I  think  the  plaintifi  should  pay 
the  ooits  of  amending  an  entry  which  they  so  officiously 
made  out  of  the  scope  of  their  duty.  I  am  strongly  im- 
pressed with  the  notion  that  it  was  purposely  done ;  and 
that  justice  requires  that  the  rule  should  be  made  abso- 
lute in  its  terms. 


1847. 

Newton 
Boodle. 


The  rest  of  the  court  concurring, 


Rule  absolute. 


TiLLAM  V.  COPP. 

TIEBT,  for  agricultural  work  done  by  the  plaintiff 
for  the  defendant,  at  Norwood^  in  the  county  of 
Surrey. 

Pleas,  except  a^  to  SOL^  never  indebted,  and,  as  to 
that  sum,  payment  into  court. 

Bf  an  order  of  nisi  prius,  bearing  date  the  15th  of 
JioM^  1847,  the  cause  and  all  matfers  in  difference  be* 
tveen  the  parties,  were  referred  to  a  barrister. 

When  the  parties  attended  before  the  arbitrator,  the 
plaintiff's  attorney  objected  to  the  presence  of  a  gentle- 
man named  FuUei\  who  accompanied  the  defendant's 
ittorney,  for  the  purpose  of  afibrding  him  assistance  in 
the  condnet  of  h*is  case,  which  his  (the  attorney's)  igno- 
nnce  of  fanning  operations  rendered  necessary.  The 
ubitrator  thereupon,  without  assigning  any  reason,  de- 
wed the  individual  to  withdraw.  The  defendant's 
<ttoniey  then  objected  to  the  arbitrator's  proceeding  with 
Preference,  without  his  having  the  assistance  of  Fuller^ 
^  requested  him  to  take  a  note  of  the  objection ; 
^hich  the  arbitrator  said  he  would  do,  and    proceeded 

p  4 


Nw.  24. 

An  arbitrator 
has  a  general 
discretion  as 
to  the  mode 
of  conducting 
the  inquiry 
before  him. 

The  court 
refused  to  set 
aside  an 
awards  on  the 
ground  that 
the  arbitrator 
had  declined 
to  permit  a 
stranger  to  be 
present  for  the 
purpose  of 
assisting  the 
defendant's 
attorney  with 
practical 
hints  for  the 
conduct  of  the 
defence. 
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1847.        «i^  the  arbitntion  :  uid  oltimately  the  arbitrator  made 
an  avard  in  laToar  of  the  plaintiff,  for  SL  12s.  Sd. 

IViUdni,  Sojt^  on  a  former  day  in  this  term,  obtained 
a  mie  cailine  apon  the  plaintiff  to  shew  cause  why  the 
xmd  sbouki  not  be  set  aside,  on  the  ground  of  mis- 
cDfKxacr  jnd  excess  of  authority,  on  the  part  of  the  arbi- 
:nitor:  l¥Ude,C.J^  howerer,  obsenring,  that  it  was 
ai£cait  m  Jie  cmirt  to  control  the  discretion  of  the 
jnniniiar.  who  is  die  judge  selected  by  the  parties,  in 
fgnming  iczancers,  and  that  the  mere  entering  a  pro- 

^  jQu  *iien  gioing  on  and  taking  the  chance  of  a 
n    n  3^  Sivoar,  was  not  the  proper  course  to 

IT  real  ground  of  complaint. 


.IC^rrccx  CVcBOen  and  £  Jbn^  now  shewed  cause. 
It  «Rfi>  3«recsv  coimxAeBt  to  the  arbitrator  to  exclude 
our  jensmt  oe  pimsni  from  being  present  at  the 
'j:^i:uik     He  !s  =iie  scue  jndge  of  the  proper  mode 
crwuinsimir  ^w  jicDTT :  and,  in  the  absence  of  any  so^ 
x>si%ia  ^  TirsaiLT  jr  dxmpuon,  the  court  will 
iht:r^*ktt:.     Jl:  jiL  <««sck  tke  objection  must  be  taken 
«»nx\  joti  xrs&QsiL  :^     The  party  cannot  be  allowed 
.a^^  jid^  cSMiOf  .ir  a  AcTOTi  in  his  favour,  and 
c%.*«tf^  A/  unM«c9'  ritf  cwamd.    In  Matson  v»  Trower{ 
4tf  ^«:ttML  %4s^  Mtt£  |!imd.  ihoi^  the  umpire  e 
tHf  rurc^^  st9»i:39e5«  ibey  haiing  attended  himi, 
amaifet  tw^  A^«KC«ffri.     jImo^  C  J.,  there  said :  ^  Ii 
9k-<   i^c<wr   ^nac   «aber  panr  desired   to  be 
vh^K  u»r  ^hor  ^«:it>  ecammed.    Legal  men, 
usuuNi  tvamoKf  aiv  f^w^y  ^  ibe  presence  of  the 
bic  sjiioirij:  iit(o»mciie  jversicvbs  a  difierent  practke 
vjuk.    Tbt  sn^gpunt  lien^  w«s  a  meicantile  man; 
ripjinnflam^  n«  iia^^if^  cxpi^essed  a  desire  to  be 
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at  tbe  examination  of  the  plaintiff,  cannot  now  object  to       1847. 

its  having  taken  place  in  his  absence."   And,  in  HewleU       " 

V.  Zjtn/cock{a)i  it  was  held,  that,  when  a  cause  is  referred       Tillam 
to  arbitration,  the  mode  of  conducting  it  must  be  left  to        Copp. 
the  arbitrators ;  and  that,  if  they,  after  the  first  or  second 
meeting,  exclude  both  the  parties  and  their  attorneys, 
and  examine    witnesses    privately    at  the   witnesses' 
own  bouses,  such  conduct  is  no  ground  of  objection, 
provided  it  does  not  proceed  from  corrupt  motives ;  and 
that,  at  all  events,  if  either  party  would  take  advantage 
of  it,  he  must  give  notice  at  the  time  that  he  intends  to 
rely  on  it  as  an  objection  ;  and,  if  he  lie  by,  and  suffers 
other  meetings  to  take  place,  and,  when  the  arbitrators 
are  ready  to  make  their  award,  revokes  his  submis- 
sion (i),  he  is  liable  in  an  action  to  the  other  party,  who 
^Bn  desirous  of  having  the  benefit  of  the  award.  In  that 
case,  Abbotty  C.  J.,  said :  *^  I  am  perfectly  satisfied,  in 
point  of  law,  that,  if  a  party  means  to  object  on  such  a 
ground  as  that  which  is  relived  on  in  this  case,  it  is  his 
t'utjr  to  give  notice  that  he  means  to  rely  on  it ;  other- 
wise it  is  no  answer :  for,  unless  he  gives  such  notice, 
^e  arbitrators  go  on,  thinking  that  the  objection  is 
Waived,   and  the  parties  are  put  to  ..unnecessary  ex- 
penses." 

fViliinSj  Serjt.,  in  support  of  his  rule,  submitted,  that 
^^e  arbitrator  had  no  right  to  exclude  from  the  room  a 
persson  whose  assistance  was  essential  to  the  defendant's 
^tomey,  and  without  which  he  was  utterly  incompetent 
^  do  justice  to  his  client's  case ;  and  that,  having  en-  * 

^1"^  a  formal  protest  against  the  conduct  of  the  arbi- 
trator, he  had  done  all  that  it  was  incumbent  on  him  to 
^^  to  preserve  his  right  of  insisting  upon  objection. 


I 


)  2a4P.574.  before   the  5&4  IT.  4.  e.42. 

^)  Which  ooold  be    done     #•  39. 
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1847«  Wilde,  C.  J.    I  am  of  opinion  that  this  rale  must  be 

""""*'       discharged.     Nothing  is  more  clear  than  that  arbitra- 

^''''^^       tors  have  the  most  extensive  discretion  as  to  the  mode 

Copp.         of  conducting  the  inquiry  before  them,  (a)     What  was 

the  conduct  of  the  defendant's  attorney  ?     He  objected 

to  the  arbitrator's  proceediqg  with  the  reference,  without 

his  having  the  assistance  of  PuUer^  and  requested   the 

arbitrator  to  take  a  note  of  the  objection.     How  could 

the  arbitrator  understand  that  to  be  intended  as  a  protest, 

or  repudiation  of  his  authority  ?   I  see  no  ground  what* 

ever  for  saying  that  the  arbitrator  has  at  all  exceeded 

the  discretion  which  the  law  has  invested  him  with :  or, 

if  he  has,  I   think  it  quite  clear  that  the  defendant's 

attorney  waived  his  objection  to  the  arbitrator's  proceed* 

ing  with  the  reference  in  the  absence  of  Ftdler. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  a  very 
proper,  and  in  some  cases  a  very  indispensable,  thing 
that  arbitrators  should,  within  proper  limits,  be  allowed 
to  deviate  from  the  ordinary  rules  which  govern  courts 
of  justice :  for  instance  an  arbitrator  may  properly  and 
conveniently  take  the  examination  of  a  sick  or  infirm 
person  at  his  own  house.  It  is,  therefore,  evidently 
quite  fallacious  to  say  that  any  suspicion  of  miscon- 
duct is  to  fix  upon  an  arbitrator,  because  he  has  thought 
fit  to  depart  from  the  ordinary  course  in  conducting 
the  proceeding  before  him. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 

* 

(a)  See  Fuller  v.  Fenwick^  ante,  VoL  III.  p.  705. 
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In  re  Richahd  Dunn. 

Nov.  24. 

THE  prvoner,  ^Biekard  Dunn^  was  detained  in  the  The  court  re- 
Queen's  prison  under  two  several  warrants  of  com-  ^>ed  to  grant 

The  first  warrant  Stated  ^^  that  the  defendant,  having  prisoner  under 
been  this  day  convicted  of  wilful  and  corrupt  perjury,  he  «ntenceof  the 
be  committed  to  the  Queen's  prison,  there  to  remain  Queen's 
^mtil  discharged  bu  due  course  qflawJ*  Bench  for  a 

The  second  warrant  stated,  that,  at  a  sitting  of  nisi  J^f"*^"^®*^®'' 
prius,  held  at  the  Guildhall  in  Z/mdan^  on  Saturday^  the  discuss  the 
loth  ofJFrfrwaiy,  1847,  before  Lord  Denman^  C.  J^  the  validity  of  the 
defiendant  **  having  been  this  day  convicted,  by  a  jury  ^y^h  he  was 
of  the  country,  of  wilful  and   corrupt  perjury,   it  is  committed. 
considered  and  adjudged  and  ordered  by  me,  the  said 
<^ief  justice,  that  he,  the  said  Richard  Dunn,  for  the 
*iud  wiliiil  and  corrupt  perjury,  be  imprisoned  in  the 
Queen's    prison   for  the  space  of  eighteen  calendar 
<>H>nths,  to  commence  and  be  computed  from  the  day  on 
^^hich  be  shall  first  be  taken  to  and  confined  in  the  said 
prison  in  execution  of  this  sentence;  and  that  he,  the 
Richard  Dunn^  do  give  security  to  keep  the  peace^ 
to  be  of  good  behaviour  to  Her  Majesty  and  all 
^er  Majesty's  li^e  subjects,  and  especially  to  A.  B. 
G^uUSf  for  the  space  of  two  years,  —  the  said  two  years 
^o  commence  and  be  computed  from  tlie  end  and  after 
^I^e   expiration  of  the  said  eighteen  calendar  months ; 
<^nd  that  he,  the  said  Richard  Dunn,  do  give  security, 
bimtelf  in  100^,  with  two  sureties  of  50/.  each;  and 
^at  he,  the  said  Richard  Dunn^  be  further  imprisoned 
until  such  securities  be  given ;  and  that  the  said  Richard 
^^*am  be  committed  to  the  keeper  of  the  said  prison,  to 


1I1CBAEL1IA8  TEBU, 

be  hj  him   lupt  in  nfe  eititodj  io  execution  of  thb 
judgment" 

PasM^  oow  roored  for  a  habeas  corpas  to  bring  op 
tbe  prisoner  to  be  Jiacb»rgeil,  on  the  ground  of  the 
illegality  of  tbe  wernnts  opoo  wbicfa  be  was  d^eined. 

Tbe  first  warrant  is  dearir  bad,  no  definite  term  of 
imprisonment  bang  mentiooed  tberdn. 

Tbe  second  warrant  is  eqnaUj  bad.  Tbe  coart  of 
Queen's  Bench  had  no  more  rigbt  to  adjudge  the 
prisoner  lo  God  sureties  to  keep  tbe  peace,  on  a  coi>- 
Tiction  for  peijnrr,  than  if  be  had  been  convicted  of 
forgery.  The  warrant  is  as  bad  as  if  it  bad  ordered 
that  the  partj  be  put  to  tbe  torture  once  a  week. 
{Witde,  C.  J.  Hie  sureties  are  required,  not  as  a  part 
of  the  punishment,  but  as  a  precaution  and  a  measure 
of  security  to  the  public.]  And  lberef(»e  oolj  appli- 
cable in  cases  c^  personal  violence,  or  threats.  In  the 
case  of  Bgynolds,  ia  re(a),  the  return  lo  a  writ  of  kabeat 
corptn  set  out  a  warrant  of  commitniait,  porpCHTting  to 
recite  an  order  of  quarter  sessicms,  confirming  a  con- 
viction under  the  9  G.  4.  c.  69.  s.  1.  (the  night  poadiing 
act],  which  adjudged  the  oflenders  "  to  find  sureties,  by 
reci^izance,  that  each  of  tbem,  the  said  H.  R,  and 
E.  H^  siov/d  net  effend  again  for  tbe  space  of  one  year 
next  following,"  —  the  statute  authorising  security  "not 
to  so  offeud  again  for  the  space  of  one  year,"  &c. :  and 
the  warrant  was  held  bad;  Wigitman,  J.,  observing 
that  "  this  might  subject  tlie  parties  to  a  longer  term  of 
imprisonment  than  (he  law  permits:  the  retuni  is  there- 
fore bad."  Tliere  b  no  statute  which  autlmrises  the 
requirement  of  such  a  recognisance  in  tbe  case  of  a 
conviction  for  perjury.  [Afoufr,  J.  In  the  caae  of 
(yComuU  V.  The  Qiuen  (£),  where  the  plaintiff  in  error 

(•)   \D.»sL.i46.  (h)  llC9Mt«4-Fia.l55. 
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bmk€l  been  convicted  of  conspiracy,  and  sentenced  to  a        1S47. 

terra  ot  imprisonment,  and  to  find  sureties  to  keep  the       

pcttce  for  a  further  term,  every  point  that  ingenuity       i^^'^ 

could  suggest  was  most  strenuously  urged  before  the 

House  of  Lords;  but  no  one  ever  thought  of  taking 

such  an  objection  as  this.]    That  was  a  case  of  violence, 

—  a  conspiracy  to  intimidate  or  depose  the  Queen  and 

her  ministers.    IMatdej  J.    The  object  of  the  statute 

31    Car.  2.  c  2.  was  not  so  much  to  give  the  writ  of 

habeas  corpus^  as  to  cause  speedy  returns.     It  does  not 

apply  to  this  case,  though  it  may  throw  some  light  on 

it*]]     This  application  is  founded  on  the  common  law  : 

BuskdFs  case,  (a)    IMatdcj  J.    The  difficulty  I  feel,  is, 

that  the  remedy  of  the  party,  if  he  is  entitled  to  any,  is 

by   writ  o(   error.      Beynoldsj  in  re,   was  a  case  of 

summary  conviction  by  justices,  where  no  writ  of  error 

vould  lie.]    There  are  many  cases  in  which  the  party 

w'oold  be  entitled  to  a  habeas  corpus^  though  the  judg* 

nent  might  be  reviewed  on  a  writ  of  error.    l^Maukj  J. 

^ou  are  here  asking  a  court  that  is  not  a  court  of 

criminal   jurisdiction,    for  a  habeas  corpus^  upon  an 

^'pinion  that  a  sentence  pronounced  by  the  court  of 

^oeen's  Bench,  which  is  still  a  subsisting  sentence,  is 

^■Tcneous.      Surely  there  is  no  authority  for  that.]     If 

^^  sentence  is  not  warranted  by  law,  the  prisoner  is 

• 

11^ properly  detained,  and  would  be  entitled  to  be  dis- 
clxtrged  upon  the  return  to  the  habeas  shewing  a  bad 
cc>Kximitment.  Besides,  the  securities  should  have  been 
>'&<^Qired  from  the  expiration  of  the  imprisonment  of  the 
ps^my,  and  not  from  the  end  of  the  eighteen  months; 
^^^K^erwbe,  even  a  free  pardon  from  the  crown  would  not 
him. 


^ILDE,  C  J.     It  is  perfectly  clear  that  the  remedy 
^  the  prisoner  in  this  case,  if  any,  is  by  writ  of  error. 

(a)  Vaughan,  135. 
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1847.        If   we   were  to  accede   to  this   application^  —  wbich 

—        certainly  is  one  of  the  first  impression^  —  it  would  lead 

^  '*         to  consequences   that   never   were  contemplated*      It 

would  follow,  that  every  sentence  pronounced  by  the 

court  of  Queen's  Bench,  would  be  subject  to  be  reviewed 

summarily,  even  by  a  judge  at  chambers. 

The  rest  of  the  court  concurring, 

PasMey  took  nothing. 


Nov.  S4. 


The  Duke  of  Brunswick  v.  Sloman. 


Where  a  de-  HPHE  issue  in  this  and  four  other  cases  by  the  same 
fendantctme  plaintiff  against  five  different  defendants,  having 

a  vexatious      ^^^^  delivered  with  a  blank  therein  for  the  date  of  the 

and  expensive  writ  of  summons, 

manner,  to 

apply  for  an 

amendment  Byles^  Serjt.,  for  the  defendants,  obtained  five  several 

Aat  might  rules  calling  upon  the  plaintiff  to  shew  cause  why  the 
obtained  at       issues  should  not  be  set  aside,  or  amended,  at  the  cost 

chambers,  his    of  the  plaintiff, 
rule  was  dis- 
charged with 
costs,  unless         Liis/i^  for  the  plaintiff,  acjmitted  that  the  issue  was 

he  would  irregular;  but  he  submitted  that  the  application  to 
pay  the  costs  ^"^^"^  should  have  been  made  at  chambers,  where  the 
of  the  amend-  expense  would  have  been  comparatively  trifling :  and 
™^"*'  he  referred  to  the  case  of  Ikin  v.  Plevin  (a),  where  the 

court  of  Exchequer  on  this  ground  refused  to  set  aside 
an  issue  for,  amongst  others,  a  similar  defect.  [^Mauley  J. 
I  believe  the  rule  Hilary  term,  4  IF.  4.  (6),  does  not,  in 

(a)  5  DowL  P.  C.  594.  (6)  10  Bingh.  472.,  Jervi^n 

Rules,  4th  edit.  p.  136. 
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teniii»  require  ibe  amendaient  to  be  made  it  the  expense 
oT  the  party  io  fault.]  The  role  says  nothing  about 
costs:  it  merely  prondes,  that,  **  in  case  of  non-com* 
plianoe,  the  court  or  a  judge  may  give  leave  to  amend." 

Vntkmnkf  in  support  of  the  rule,  referred  to  Wor* 
things  T.  Wiglof  (a),  and  Emery  v.  Howard  (&),  to  shew 
that  the  issue  was  clearly  irregular;  and  insisted  that  it 
moat  either  be  set  aside»  or  amended  upon  the  usual 
terms.  He  also  <4>served  that  no  needless  expense  had 
been  incurred,  inasmuch  as  a  rule  was  requisite  in  each 
of  the  five  causes. 


1847. 

Tin  Duke  of 
Bbumswiuh. 

4B&0MAN. 


AViLDS,  C.  J.   The  party  who  makes  this  application 
to  tbe  court  has  come  with  an  evident  determination  to 
create  costs  to  a  most  vexatious  and  ruindus  extent. 
I^ere  are  five  motions,  each  founded  upon  an  afiidavit 
substantially  the  same, — the  deponent  in  each  being  the 
clerk  to   Tawnsendy  who   is  defendant  in  one  of  the 
causes,  attorney  in  another,  and  agent  in  the  remaining 
three,— -with  a  long  issue  annexed  to  each  affidavit. 
He  comes,  therefore,  in  the  most  oppressive  and  vexfr- 
^UHis  form,  in  order  to  compel  an  amendment,  which  is 
quite  a  matter  of  course.     There  could  be  but  one  mo- 
tive for  ooming  to  the  court  at  such  an  enormous  ex- 
pense^ when  the  same  object  might  have  been  more 
Speedily  attained  at  the  cost  of  a  few  shillings.     The 
plaintiff  was  bound  to  appear  to  oppose  the  rules,  be- 
Oiise  they  asked  more  than  could  be  granted.     The 
^les  also  ask  for  costs.     Th^  co^^ts  having  been  vexa- 
^Qsly  enhanced  by  pursuing  an  expensive  and  unne- 
cessary course,  the  plaintiff  was  right  in  resisting  the 
^les.    The  defendants  being  entitled  to  have  the  issues 


C«)  8  a:  C  454.,  3  SoUt, 
555,,  5  Dow/.  F.  C.  209. 


(b)  9M.^fW.lQS. 
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amendedi  the  rules  may  be  made  absolute  to  that  ex- 
tentt  on  payment  of  costs*  If  they  do  not  choose  to 
accept  those  terms,  then  the  rules  will  be  discharged 
with  costs. 

Maule,  J.  The  defendants  having  by  these  vexa- 
tious motions  sought  to  inflict  upon  the  plaintiflf  an 
enormous  amount  of  unnecessary  costs,  I  think,  upon  the 
authority  of  the  case  of  Itin  v.  Pleoin^  we  are  quite  justi- 
fied in  discharging  their  rules  with  costs. 

The  rest  of  the  court  concurring. 

Rules  discharged  with  costs,  unless  the  defendants 
consent  to  the  amendment  of  the  issues,  on 
payment  of  costs  by  them. 


Nw.  S5. 


MOORK  V.   FOBSTERi 


npHE  writ  in  this  case  was  in  debt.     The  declaration 
was  as  follows :  — 


Where  a  de- 

dantion  or 

other  plead- 
ing is  sua-  "  Middlesex^  to  wit.     William  Moorey  the  plaintiff  in 

ceptibk  of  a     this  suit,  by  S.  //.,  his  attorney,  complains  of  Frederick 

ti^twillm^e  '^^^P^^^  ^'^'l^^f  ^^^  defendant  in   this  suit,  who  has 

it  good,  it  is     been  summoned  to  answer  the  said  plaintiff  f»  an  action 

not  compe-       ^  ^^j^     ^pj  ^j^e  plaintiff  demands  of  the  defendant  the 

tent  to  the 

party  pleading  ^""^  ^^  ^^^*  ^^^*  ^^^*>  which  he  owes  to  and  unjustly 

it  to  insist        detains  from  him :  For  that  whereas  the  plaintiff,   on 
stracti  *^Si  t    ^^®  ^^^^  ^*y  oi  Marchy  184? 7,  made  his  bill  of  exchange 

will  make  it  bad. 

The  writ  heing  in  debt,  and  the  declaration  containing  two  counts,  the  one 
commencing  as  a  count  in  debt,  but  concluding  with  a  promise  and  a  breach,  and 
the  other  being  a  count  in  assumput,  —  the  court  set  aside  the  declaration  for 
this  variance  from  the  process. 
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in  wridng,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  plaintiiF 
lOL  1&.  lld.j  two  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  commencement  of  this 
suit,  and  the  defendant  then  accepted  the  said  bill,   and 
piomised  the  plaintiff  to  pay  him  the  same,  according  to 
the  tenor  and  effect  thereof  and  of  the  said  acceptance, 
but  did  not  pay  the  same  on  the  day  when  it  became 
due,  or  at  any  time  afterwards:     And   whereas  the 
defendant,  afterwards,  to  wit,  on  the  19th  of  October^ 
1  £47,  was  indebted  to  the  plaintiff  in  20/.  for  money 
found  to  be  due  from  the  defendant  to  the  plaintiff  on 
WkXi  account  then  stated  between  them :    And  the  de- 
fisiidant  afterwards,  to  wit,  on  the  day  and  year  last 
ttfcresaid,  in  consideration  of  the  last-mentioned  pre- 
mises, promised  the  plaintiff  to  pay  him  the  said  last- 
mentioDed  moneys  on  request :    Yet  the  defendant  hath 
disregarded  his  last-mentioned  promise,  and  hath  not 
paid  the  said  last-mentioned  moneys,  or  any  part  thereof, 
— to  the  plaintiff's  damage  of  30/.,  and  thereupon  he 
brings  suit,  &c. 


1847. 

MOOBB 

V, 

FOBSTER. 


C  Jones^  Serjt,  on  a  former  day  in  this  term,  obtained 
a  rale  nisi  to  set  aside  the  declaration  for  irregularity, 
--^he  process  being  in  debt,  and  the  declaration,  substan- 
^Uy,  a  declaration  in  assumpsit.  He  cited  Marshall  v. 
Thomas  {a)^  Scriven  v,  Watlitig  (i),  and  Strachan  v. 
irtcik.  (c) 

Peancm  now  shewed  cause.  The  declaration,  though 
^  strictly  formal,  is  still  a  sufficient  declaration  in  debt, 
ft  pursues  the  form  given  by  the  rules  of  Trinity  term. 


i: 


!•)  2  2kwL  P.  C.  808. 
*)  1  Harr.  ^  W.  8. 
(0^6.519.    AndaeeCtim- 

tOUV.  —  C.B. 


ming  v.  Eiioin,  3  N.   C.  82., 
5  Scott,  149. 
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1  W.  4*  {a),  merely  adding  a  superfluous  allegation  of  a 
promise  {b),  which  does  not  necessarily  make  it  a  de- 
claration in  assumpsit :  Compton  v.  Taylor  {c) ;  Lecif  v. 
Liees  (d);  Cloves  v.  Williams,  {e)  In  Donaldson  v. 
Thompson  (g),  Parke^  B.,  says :  **  This  is  an  action  by 
an  indorsee  against  the  maker  of  a  promissory  note; 
and,  on  referring  to  Bayley  on  Bills  {h)y  I  find  it  is 
unnecessary  to  allege  any  promise,  as  the  promise  is 
always  implied  by  law.'*  And,  in  Stericker  v.  Barker  (i)i 
Alderson^  B.p  says :  It  is  sufficient  to  say,  —  as  I  said 
in  Griffkh  v.  Moxbrough  {k)y  — that  the  promise  to  pay 
in  this  case  (/)  not  being  traversable  by  the  defendant^ 
the  omission  of  it  is,  at  all  events,  mere  matter  of  form, 
which  cannot  be  taken  advantage  of,  except  on  special 
demurrer/'  In  Esdaile  v.  Maclean  (m),  a  declaration 
commencing  and  concluding  in  the  form  of  a  declaration 
in  debt,  contained  counts  on  bills  of  exchange,  by 
indorsee  against  indorser,  in  the  form  given  in  the  rule 
of  Trinity  term,  1  JV.  4.,  and  also  indebitatus  counts  in 
debt;  and  it  was  held  to  be  no  misjoinder.  At  all 
events,  this  declaration,  if  objectionable  at  all,  can  only 
be  so  on  the  ground  of  misjoinder  of  a  count  in 
assumpsit  with  a  count  in  debt;  for,  no  breach  or 
formal  conclusion  is  essential  to  a  count  in  debt :  Ashbee 


(a)  See  Jerviis  Rules,  4th 
edit  51. 

(h)  In  Smith  v.  C<m,  II  3f. 
4r  W.  475.,  it  was  held,  that^  in 
an  action  by  indorsee  against 
drawer  of  a  bill,  it  is  necessary 
to  allege  a  promise  to  pay ;  the 
court  saying,  that,  '^  unless  a 
promise  be  alleged  in  declara- 
tions on  bills  of  exchange,  there 
will  be  nothing  to  distinguish 
the  action  of  assumpsit  from 
that  of  debt ;"  and  that  *'for 
aught  that  appears,  there  being 
no  promise  alleged^  there  might 


be  a  misjoinder  qf  counts  on 
the  record.** 

(e)  4>M.SsW.  188. 
'  (d)  43f.  ^r.  579. 

(e)  3  N.  C.  868.,  5  SeoU, 
68. 

{h)  5th  edit  p.  408.,  citiog 
Wegerslqffe  v.  Keene,  1  Stm. 
2 1  ^\{Per  Fortescue,  J.  tft.  224i.) 

(f)  9M.SfW.S2l. 

h)  ZM.SfW.  734. 

(/)  Assumpsit  by  indoriee 
against  drawer* 

(m)  l5M.SfW.277. 
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^*  Pidduck.  (a)  And  misjoinder  must  be  the  subject  of 
^  special  demurrer:  Rotton  v.  JeffhyiJ));  Hudson  v. 
^^^dckobon.  (r)  [V.  WiUiamSj  J.  If  the  defendant  had 
dt^nurred  on  the  ground  of  misjoinder,  you  *  might 
equally  have  argued  that  this  is  a  count  in  assumpsit] 
Scriklng  oat  all  that  is  mere  surplusage,  a  perfectly  good 
count  in  debt  will  remain. 

Assuming  that  there  is  ground  for  setting  aside  the 
declaration^  it  might  have  been  done  at  chambers,  and 
tberefore  the  court  will  not  give  the  defendant  the  costs 
of  this  rule :  Tory  v.  Stevens,  (d)    [Wilde,  C.  J-     Sup- 
posing the  matter  to  be  \k  doubtful  one,  is  it  not  proper 
to  bring  it  before  the  court  ?] 


1847. 
Moore 

FoRSTEB« 


CJoneSf  Seijtt  in  support  of  his  rule.  If  this  may  be 
a  count  in  assumpsit,  the  defimdant  is  justified  in  so 
treating  it.  Assuming  that  a  count  in  debt  needs  no 
ibnnal  conclusion,  still,  if  the  plaintiiF  thinks  fit  to  give 
one,  he  is  not  at  liberty  to  reject  it  as  surplusage.  In 
T^fwpson  V.  Dicas  {e)j  where  the  writ  was  in  trespass, 
lod  the  declaration  in  trespass  on  the  case,  the  court  set 
isidethe  declaration  for  irregularity.  So,  in  Marshall 
^*Thmas,  where,  in  assumpsit  on  a  bill  of  exchange, 
^declaration  commenced  by  alleging  the  defendant  to 
^^been  summoned  to  answer  the  plaintiiF  *^of  a  plea 
^^i^  trespass  on  the  case,''  this  was  held  to  be  an  irregu- 
"^9  and  not  ground  of  special  demurrer.  These 
^''es  are  in  no  respect  impugned  by  Bolton  v.  Jeffery.  {jg) 
^^^^^  V.  Nicholson  has  no  application.  There,  the 
'^^tion  stated  a  wrong,  which  was  the  subject  of  an 


{*)lM.SiW.564i^Tyrwh. 
*<?r.l0l6. 

(*)  2  Dqw^  P.  C.  687. 
W  iM.SsW.  437. 

W6jOwBtp.c.275. 


(jg)  There,  the  writ  was  in 
debt,  and  the  declaration  was 
partly  in  debt  and  partly  in 
assumprit.  The  court  refused 
to  set  aside  the  declaration  as 
irr^^T,  but  left  the  defendant 
to  demur. 
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Ig'^r.  icooa  oc  reaammz  and  ic  wn  hekl,  iiftar  verdietf  to  be 
X  (iood  cooDC  ;a  ua|MH»  oitfaoogh  it  cootained  oo  aDe* 
jmnii  ot  T  «'r  <xnRK»  ami  wai»  in  point  of  fbrnit  franed 


*    I  r 


F<iwnp.M>      »  ia  «TH*.  .or  ttie  canaeqiMBCnu  injorr* 

WrLXA.  CJii.  [  oar  of  ofiiniaD  thai  this  role  ooj^t 
"ji  X-  mne  jmointB^  The  process  dearly 
in  on  aBQua  or  ciebt^  The  deeburatioiiy  in  its 
naent;.  jiuiLuLj  u>  tblhnr  the  writ^  Ft  ooBtains  two 
counts.. — die-  drsc  of  whkh  poesSxhr  mi^t  be  good 
either  ja  l  coont  in  debt  or  in  lasumpsit;  and  the 
secood  ji  coniigBBdiT  a  count  in  assumpsits  Nofv^  k  is 
J.  ^enetAi  miew  ihat  erenr  pieadmg^  if  it  be  fiuriy  sa»> 
ceptdHfr  vX*  ^Hch  X  LCiuatruction»  must,  tss  against  the 
portr  pleading  oe^  caiBBt  to  have  beea  pleaded  ^^reeably 
to  :lifr  mies  ot*  pieadmc;  sutd  it  is  not  open  to  has  to 
cQDtRsi  ±at  he^  has  ill  pleaded.  It  would  be  opening  a 
wiue^  vkxir  to  trand  iiod  irickery  if  thb  were  othenrinw 
IL  ihexk  -t  bft  ime  chat  it  is  not  Gompetent  to  the  piaia- 
rif  here  to  sar  that  his  dectaraiion  b  a  bad  oncy — are 
sr  comueiled  to  sar  that  it  is  bad  ?  Cleariv  nol^  As^ 
tfaere&rew  :he  drst  Gount  ma^  be^  aod  the  seoood  a^  a 
^*ood  count  in  assumpsit^  I  think  we  are  justified^  as 
;igaittst  the  pUintifl^  in  saying  that  the  whole  is  a  good 
dedaratian  in  assumpsit :  audt  as  it  is  incxmsistent  with 
the  praosss*  It  must  be  id  aside. 


M'acije*  J.  E  also  am  of  opini«m  that  this  rule 
be  made  absolute^  on  liie  ground  of  iariance»  In  &e 
qtterittarj  the  phuntiff  »ys  that  the  drfrndant  has  been 
stiramoned  to  answer  in  an  action  of  debc  (a) 

{a\  In  Vi^jtURm  ▼.  Cdyr,  I  Jiidiictiim  appans 

/r.  Ufar.  ^^.  It  tra  hciii,  duo,  as^  in  the  fbrmer 

aidion^itwoitldbea£ktai«ietecc  might  be  a  tfifgealty  in 

if  the  aun  in  the  'pteritwr  weze  in|^  in  a  new  actioa 

/nt  than  the  snaanc  appearing  a  maoer  inriialffil  in  the 

ta  be  doe  hw  the  Gaonts^  ic  waa  but  not  eoiPCfed  bf 

no  olijeetioa  that  the  ^puriiur  and  thenfior^  pm 

wafi  of  too  Arrge  a  sonu     This  dmied  from    the 
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true ;  but  it  does  not  affect  what  follows,  as  to  the  form  of 
the  action.   It  then  goes  on  to  state  that  the  plaintiiF  de- 
mands of  the  defendant  a  certain  sum,  which  he  owes  to 
and  unjustly  detains  from  him.    That  is  characteristic  of 
an  action  of  debt.  But,  upon  such  consideration  as  I  have 
been  able  to  bestow  upon  the  matter,  I  do  not  think  that 
Gooclnsively  shews  that  the  count  is  a  count  in  debt.   In 
order  to  ascertain  what  the  form  of  the  action  is,  you 
iiut  begin  with  the  words  **  For  that  whereas."     Now, 
king  it  from   that   point,  the    first  count    contains 
XBotbing  to  shew  that  it  is  a  count  in  debt ;  and  the  se- 
^X3nd  is  admitted  to  be  a  count  in  assumpsit.     The  dis- 
t^i action  between  assumpsit  an4  debt  is  sometimes  rather 
smabtle.    The  substance   of  the   claim  in  assumpsit  is 
^r  damages :  in  debt,  the  damages  are  claimed   only 
incidental ;  that  which  is  claimed  as  the  debt,  is,  th% 
duty  resulting  from  the  contract.     When  the  plaintiff 
goes  on  to  state  something  beyond  the  duty,  and  alleges 
a  promise  and  a  breach,  I  think  that  is  an  election  on 
l^ispart  to  treat  the  count  as  appertaining  to  the  parti- 
cular form  of  action  in  which  a  promise  and  a  breach 
ttrc  essential.    For  these  reasons,  I  think  we  are  justified 
in  treating  this  as  nn  entire  declaration  in  assumpsit,  and 
>n  setting  it  aside  for  the  variance. 


Th^  rest  of  tlic  court  conourring, 


Rule  absolute. 


^l^oeas,  in  the  latter  case,  no 
<iich  difficulty  would  arise. 

And  Ke   MakareUv.  Bat" 

**«tor,  Cro.  EUz.  583. ;  Crump- 

^  ▼.  Smithy  Ydv.  5. ;  Pemher- 

^  ▼.  SMUmy  Cro.  Jae.  498. ; 

'Mw  T.  Hu(^,  Cro.   Car, 

^^* ;  HoU  V.  Sttmbachy  Hutt. 

^•;  H^thne  r.  Sounder*,  2 

^•1;  Didcenmm  ▼.  Harri- 

*^4  Pricey  282, ;  Omu  Dig. 

;j^  ft«fer  (C.84.;^  (2  W.  7.)» 

(« 1^.14.). 


Howeyer,  in  Gardner  v.  Bmo' 
man^  4  Tyrvoh.  412.,  the  court 
of  Exchequer  held,  Uiat  insuffi- 
ciency in  the  sum  mentioned  in 
the  queritur,  to  cover  the  amount 
demanded  by  the  counts,  was 
no  ground  of  demurrer, —  rely- 
ing upon  M'QuilUn  v.  Cox,  as 
having  established  the  position, 
that  variance  between  the 
queritur  and  the  counts,  was 
tfi  no  case  material. 


1847. 

MOOKE 

V, 

FORSTER. 
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FoLLBTT  and  Another,  Assignees  of  J.  G.  Ufford, 
a  Bankrupt,  v.  Hoppb  and  Others. 


Nov.  19. 


J.  in  an  A  SSUMPSIT,  for  money  had  and  received,  and  ht 

action  on  a  -*-*-  mOney  due  upon  an  account  stated. 

changea^gt  *     Reas, —  first,  except  as  to  211.  1«.  6rf.,  parcel  &c, 

J9.,  a  trader^  non-assumpsit,  —  secondly,  as  to  the  said  21L  1&  Gei, 

sipied  final  parcel  &c.,  payment  into  court. 

under  a  Replication,  joining  issue  on  the  first  plea,  and  taking 

judge's  order  the  money  out  of  court  on  the  second. 

of  March  '^^^  action  was  brought  by  the  plaintiffs  as  assignees 

On  the  9th,  of  J.  G.  Ufford^   a  bankrupt,    to   recover  the  sum  of 

S.  signed         gy^  g^^  received  by  the  defendatns,  of  which  4^61.  Is.  Sd. 

and  filed  m  ,  -^ 

the  office  of     was  received  under  a  ca.  so.  issued  against  the  person 

the  Lord  ^  of  the  bankrupt,  and  21/.  Is.  6d.  under  a  testatum  fi.Ja. 
Chancellor's      .         •■<>■•  -% 

secretary  of      issued  agamst  his  goods. 

bankrupts  The  following  case  was  stated,  under  a  judge's  order, 

a  declaration    ^^  ^,^g  opinion  of  the  court :  — 

of  insolvency,  ^ 

and  on  tlie  In  Febrtiary^  184-6,  and  before  his  bankruptcy,  J.  G. 

same  day  a  IJjfbrd  was  indebted  to  the  present  defendants  in  two  se- 
havinir  so         ^^^^^  sums  of  36/.  and  9/.  125.,  that  is  to  say,  36/.  upon  a' 

filed  such 

declaration  of  insolvency,  was  served  both  on  A.  and  on  his  attorney.  On  the 
9th  of  Aprxly  a  ca.  m,  was  issued  against  B,  in  the  action,  indorsed  to  take 
46^  1«.  6(i.,  and  was  delivered  to  an  officer  of  the  sheriff  of  Middlesex,  who,  on 
the  same  day,  took  B,  in  execution.  B,  being  taken  in  the  custody  of  the  officer 
to  a  lock-up  house,  on  the  said  9th  of  April  paid  one  of  the  assistants  of  such 
officer  the  amount  indorsed  on  the  co.  «a.  This  sum  was  part  of  the  assets  of 
B,  when  so  paid,  and  it  was  on  the  1 1  th  of  Aprii  handed  over  by  the  awiatant 
who  received  it  to  the  officer,  who  paid  it  to  A/a  attorney,  who  afterwards  paid 
it  to  A,  On  the  30th  of  April,  a  fiat  in  bankruptcy  issued  against  J9.,  founded 
on  the  declaration  of  insolvency,  under  which  S.  was^  on  the  1st  of  May y  duly 
declared  a  bankrupt :  — 

Held,  that  the  assignees  of  B,  were  entitied  to  recover  the  46/.  It.  6dL  in  an 
action  for  money  had  and  received. 
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bill  of  exchange  drawn  by  them  upon,  and  accepted  by,        1 847« 

him,  which  became  due  on  the  1 4th  of  that  month,  and  in 

9/.  125.  for  goods  sold  and  delivered.  On  the  13th  of  that 

month,   the  present  defendants  commenced  an  action       Hoppe« 

against  the  said  Jl  G.  XJfford^  in  the  court  of  Exchequer, 

for  the  said  sum  of  9/.  125.,  for  which  they  held  no 

security :  and,  on  the  I8th   of  the  same  month,   the 

present  defendants  commenced  another  action  against 

llffardj  in  the  same  court,  to  recover  the  amount  of  the 

nid  bill  of  exchange.     In  the  former  of  these  actions,  the 

present  defendants  delivered  their  declaration  on  tbe20tb 

tt  February:  and,  a  plea  having  been  pleaded  thereto,  and 

issue  joined  thereon,  notice  of  trial  before  the  sheriff 

was  givenf  on  the  27th  of  February;   but,   upon  the 

4di  6t  Marcky  a  judge's  order  was  made,  by  consent,  for 

a  stay  of  proceedings  in  that  action,  upon  payment  of 

SL  12i;,  the  debt  therein  claimed,  and  costs,  to  be  taxed ; 

the  payment  to  be  made  on  the  9th  of  March;  the 

present  defendants  having  liberty  to  sign  final  judgment 

dberiein  forthwith :  and  final  judgment  was  accordingly 

ngned  in  that  action  on  the  ^th  o(  March^  1846. 

In  the  second  action,  viz.  that  for  the  amount  of  the 
Vm  of  exchange,  the  present  defendants  delivered  their 
declaration  on  the  26th  of  February^  and  a  plea  was 
pleaded ;  but  the  present  defendants  were  allowed  after- 
wards to  sign  final  judgment  under  a  judge's  order : 
and  judgment  was  accordingly  signed  in  that  action,  on 
the  7th  of  Marchy  1846. 

On  the  9th  of  Marchj  1846,  Vffbrd  signed,  and  filed 
io  the  office  of  the  Lord  Chancellor's  secretary  of  bank- 
TVjpiUt  a  paper  writing,  attested  by  one  Henry  Swan^  in 
dbe  following  form :  — 

«« I,  the  undersigned,  John  George  Uffbrd,  of  High- 
bwy  Brewery^  HoUowayf  in  the  county  of  Middlesex^ 
common  brewer,  do  hereby  declare  that  I  am  unable  to 

2  * 


928 


1847. 

FoLMSTt 
HOPFK* 


MICHAELMAS  TERM, 

m 

meet  my  engagements.     Dated,  this  9th  day  of  Marchi 

1846. 

(Signed)     "  John  George  Uffbrd. 

"  Witness.     Henry  Swan^  Attorney 

of  the  court  of  Queen's  Bench  at  West" 

minstery  &c." 

On  the  same  day,  a  notice  in  writing  was  served  upoa 
the  present  defendants,  at  their  office,  Pig^  Q^^f 
Bridewell  Precinct  9  William  Street^  Blackfriars  Bridge, 
in  the  city  of  London,  and  also  on  their  attorney,  of 
which  notice  the  following  is  a  copy :  — 

**  In  the  Exchequer  of  Pleas. 

Between  C  Hoppe,  C  E.  Hoppe,  and  J. 
Hoppct  plaintiffs,  and  John  George  Ujffbrdi 
defendant. 
^'Take  notice  that  I  have  this  day  filed  in  the  office 
of  the  secretary  of  bankrupts,  in  Qiiality  Court,  Chancety 
Lancy  in  the  county  of  Middlesex,  a  declaration  of  in- 
solvency, a  true  copy  of  which  is  liefeto  annexed;  and 
I,  being  a  trader,  liave  thereby  committed  an  act  of 
bankruptcy  within  tlie  true  intent  and  meaning  of  some 
or  one  of  the  statutes  now  in  force  concerning  bankrupts. 
Dated,  &c. 

(Signed)     "J.  G.  Ujffbrd,  tlie  above-named  defen- 
dant, Highbury  Brewery,  HoUxmay. 
"  To  Messrs.  C  Hoppe,  C.  E.  Hoppe, 
and  J.  Hoppe,  the  above-named  plaintiffs, 
and  to  Mr.  IV,  H.  Engleheart,  their  at- 
torney or  agent,  &c." 

On  the  9th  of  April,  1846,  a  writ  of  testatum  Jl.Jiu 
was  issued  on  behalf  of  the  present  defendants,  on  the 
judgment  obtained  in  the  first  action,  indorsed  to  levy 
21/.  l5.  6d,,  the  amount  of  the  debt  and  costs  in  that 
action :  and  this  writ  was  delivered  to  an  officer  of  the 
sheriff  of  Middlesex  on  the  same  day. 
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On  the  said  9tii  of  Aprils  a  writ  of  ca.  sa»  was  also        1847. 
ueif  on  behalf  of  the  present  defendtints,  against  the        ' 
saidj.  G.  Uffbrdy  in  the  second  actioni  indorsed  to  take      '^"*" 
Is.  6d.9  the  amount  of  the  debt  and  costs  in  that       Hoppc 
ion :  and  this  writ  was  also  delivered  to  an  oflScer  of 
th^  sberiif  of  Middlesex  on  the  same  day. 

On  the  said  9th  of  April,  ISiG,  the  officer  of  the 
sl^e  riff  levied  upon  the  goods  of  I^/y/,  under  the  said 
^ymrrit  oi testakunJLfa.,  the  said  sum  of  21/.  \s.  6d.j  which 
1W&S  afterwards  paid  over  to  the  present  defendants, 
O-ncI  which  sum  they  have  paid  into  court  in  the  present 
«i.ot.ion. 

On  the  same  day,  the  officer  to  whom  the  writ  of  ca. 
^a.^  bad  been  delivered,  took  Uffbrd  in  execution  under 
t.hat  writ ;  and,  at  the  time  of  the  said  arrest,  lJffi)rd  in- 
formed the  officer  of  his  having  filed  the  said  declara- 
of  insolvency. 
ZJfford  was,  on  the  same  day,  removed  in  the  custody 
tlie  officer  to  a  lock-up-house,  where,  in  order  to  pro« 
his  discharge,  he  paid  to  one  of  the  assistants  of 
the  officer  the  amount  indorsed  on  the  writ  of  ra.  sn., 
liAving  also  previously  informed  the  said  assistant  of  his 
having  filed  the  said  declaration  of  insolvency. 

This  money,  being  the  said  sum  of  46/.  \s.  6d.  now 

claimed  in  the  present  action  in  addition  to  the  sum  paid 

into  court,  was  part  of  the  assets  of  Ujffbvd  at  the  time 

when  it  was  so  paid  to  the  said  assistant  of  the  officer 

aa  aforesaid,  and  was  afterwards,  that  is  to  say,  on  the 

1  111)  of  ilpri/,  1846,  and  before  the  comn\encement  of 

ihis  action,  paid  over  by  the  said  assistant  who  received 

it,  to  the  officer  of  the  sheriff,  and  by  him  to  Mi*.  Engle* 

heart,  the  attorney  of  the  present  defendants,  and  was. 

received  by  him  on  their  behalf;  and  he  has  since  paid 

over,  or  otherwise  accounted  to  the  defendants  for,  the 

same. 

The  before-mentioned  actions  were  commenced  and 
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prosecuted  by  the  defendants  against  Uffbri^  adversely^ 
and  with  the  sole  view  of  asserting  their  legal  rights. 

On  the  30th  of  Aprilj  1846,  aJicU  in  bankruptcy  was 
issued  against  Ufford^  founded  on  the  said  declaration 
o(  insolvency;  under  which,  on  the  1st  of  Mmf  follow- 
ing, he  was  duly  declared  a  bankrupt ;  and  this  fiat^ 
and  the  proceedings  thereon,  are  still  in  force;  and  the 
present  plaintiflfs  have  been  duly  appointed,  under  the 
mAJiat^  assignees  of  the  estate  and  effects  of  Uffbrd^ 
and  now  claim  to  recover  from  the  present  defendants, 
in  addition  to  the  sum  already  paid  into  court,  the  said 
sum  of  46/.  l5.  6e/.,  as  money  had  and  received  to  the 
use  of  the  plaintiffs  as  such  assignees. 

The  question  for  the  opinion  of  the  court  is  —  whe- 
ther,  under  the  circumstances  above  stated,  the  plain- 
tiffs, as  assignees  as  aforesaid,  are  entitled  to  recover 
the  said  sum  of  46/.  1^.  6d.  If  the  court  shall  be  of 
opinion  in  the  affirmative  thereof,  then  the  defendants 
agree  that  judgment  shall  be  entered  against  them,  by 
confession,  for  the  said  sum  of  46/.  l5.  6(/.,  in  addition  to 
the  said  sum  of  money  already  paid  into  court  in  this  ac- 
tion, immediately  after  the  decision  of  this  case,  or  other- 
wise, as  the  court  may  think  fit.  But,  if  the  court  shall 
be  of  a  contrary  opinion,  then  the  plaintiffs  agree  that 
a  judgment  shall  and  may  be  entered  against  them  of 
nolle  prosequi^  as  to  the  issue  joined  in  this  action,  im- 
mediately after  the  decision  of  this  case,  or  otherwise, 
as  the  court  may  think  fit,  and  that  judgment  shall  be 
entered  accordingly. 


Badeley  (with  whom  was   Talfowrd^  Seijt),   for  the 
plaintiffs,  (a)   The  question  is,  whether  the  plaintifis  are 


'  (a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiffii  were  as  follows :  — 

•  "  The  plaintiffs  will  contend. 


upon  the  argument  of  this  case, 
that  the  payment  of  the  money 
in  question,  having  been  made 
by  the  bankrupt  after  the  com- 
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entitled  to  recover  the  46/1  Is.  Sd.  paid  by  the  bankrupt 

to  procure  his  discharge  from  execution.     It  is  difficult 

to  conceive  any  ground  on  which  the  defendants  are 

entitled  to  retain  that  sum.    The  act  of  bankruptcy  was 

committed  on  the  9th  of  Marcfi^  1846,  and  due  notice 

of  such  act  was,  on  the  same  day,  given  both  to  the 

defendants  and  their  attorney.    The  ca.  sa.  against  the 

bankrupt  did  not  issue  until  the  9th  of  April.     By 

paying  into  court  the  2lL  Is.  6d.j  the  sum  levied  in  the 

first  action  upon  the  bankrupt's  goods,  and  by  resisting 

the  repayment  of  the  46/.  Is.  6e/.,  paid  to  the  bankrupt 

to  procure  his  discharge  from  arrest,  the  defendants 

seem  to  think  that  there  is  a  distinction  between  the 

two  cases.     The  principle,  however,  of  the  bankrupt 

1iws>  that  the  property  of  the  bankrupt  shall  be  divided 

t 

rataUj  among  his  creditors,  extends  to  both  cases.  If 
It  were  otherwise,  then,  in  every  case  where  it  was  ap- 
prehended that  a  debtor  was  about  to  become  a  bank- 
nipt,  the  creditor  would  take  his  person  instead  of 
seizing  his  goods.  The  transaction  is  clearly  not  pro- 
tected by  the  2  &  3  Vict.  c.  29.  s.  1.,  for  the  defendants 
hi  distinct  notice  of  a  prior  act  of  bankruptcy  com- 
mitted by  the  bankrupt  It  is  almost  unnecessary  to 
leTer  to  any  authority,  to  shew  that  money  had  and  re- 
cei?ed  is  the  proper  form  of  action.  Allanson  \.  Atkiri" 
^[a)y  however,  is  expressly  in  point.  There,  £.,  a 
tradesman,  being  arrested  at  the  suit  of  the  defenc^nt 
open  a  ca.  sa.,  placed  goods  in  the  hands  of  the  sheriff's 


1847. 
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Buwon  of  an  act  of  bank- 
vvptejy— that  _act  being  the 
tKag  of  a  dedaration  of  in. 
viHimey^  on  which  tijiat  issued 
^tiun  two  calendar  months 
^AerwirdSy— and  in  order  to 
pneue  his  discharge  from  an 
Attention  iasned  subsequently 
to  inch    act    of    bankruptcy 


committed^  with  full  notice  to 
the  defendants  of  such  act  of 
bankruptcy,  is  not  protected  by 
any  of  the  statutes  in  force 
concerning  bankrupts ;  and  that 
the  plaintiffs^  as  assignees^  are 
entitled  to  recover  the  sum  so 
paid." 

(a)  IM.S^S.  583. 
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officer,  to  raise  money  upon  them,  who  accordingly 
pledged  them,  and  five  weeks  afterwards,  paid  over  the 
amount  to  the  defendant.  It  was  held  that  the  assignees 
of  J7.,  who  had  committed  an  act  of  bankruptcy  before 
the  arrest,  might  recover  the  money  paid  to  the  defend- 
ant in  an  action  for  money  had  and  received,  although 
the  defendant  was  not  privy  to  the  taking  of  the  goods 
by  tlie  sheriff's  officer,  and  although  the  money  paid  to 
the  defendant  was  not  the  identical  money  raised  by 
the  pledge. 


Simofiy  for  the  defendants. (a)  It  is  submitted  that  the 
defendants  are  entitled  to  return  the  sum  in  question. 
First,  the  notice  given  to  the  defendants,  that  the  bank- 
rupt had  committed  an  act  of  bankruptcy,  was  not  suffi- 
cient. To  affect  any  party  with  notice  of  an  act  of 
bankruptcy,  •  such  act  must  be  complete  in  itself.  This 
was  expressly  decided  in  Conway  v.  NalL  (i)  There, 
Tindalf  C.  J.,  in  his  judgment,  after  referring  to  the  6th 
section  of  the  6  Geo.  4.  r.  16.,  says:  "  Two  steps,  there- 
fore, are  to  be  taken  before  the  declaration  will  con- 
stitute an  act  of  bankruptcy  —  the  declaration  is  to  be 
filed  with  the  secretary  of  bankrupts,  and  a  memo- 
randum is  to  be  signed  by  him  for  insertion  of  the 
advertisement  in  the  Gazelle"     Here,  if  the  notice  had 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants  were  as  foUows  :  — 

"  The  defendants  will  con- 
tendy  upon  the  argument  of 
this  case^  that  the  money  paid 
to  the  sheriff  by  the  defendant 
(the  bankrupt),  in  order  to 
obtain  his  liberation  from  cus- 
tody at  the  plaintiffs'  (the  now 
defendants')  suit,  is  not  re- 
coverable by  the  assignees, 
being  a  sum  paid  to  the  sheriff 


upon  an  adverse  suit ;  and  that^ 
as  the  law  allows  a  creditor  to 
take  his  debtor  in  execution, 
notwithstanding  an  act  of  bank- 
ruptcy has  been  committed, 
any  money  paid  bond  fide  with 
a  view  to  obtain  his  discharge, 
is  paid  in  tfivtftim,  and  does 
not  fall  within  any  principle 
on- which  the  plaintiffs  as  as- 
signees can  recover." 

{b)  Ante,  Vol  I.  p.  649. 
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been,  geoerally,  that  an  act  of  bankruptcy  had  been  com- 
mitted, the  defendants  might  have  been  bound  by  it. 
But  the  notice  states  the  act  of  bankruptcy  to  have  been 
committed  by  filing  a  declaration  of  insolvency.  It 
therefore  amounts  to  nothing  more  than  a  threat. 

Secondly,  even  supposing  the  act  of  bankruptcy  to 
have  been  complete,  notice  of  it  does  not  apply,  where  the 
execution  is  against  the  person  of  the  bankrupt,  and  not 
against  his  goods.     It  cannot  be  contended  that  a  cre- 
ditor may  not  seize  the  person  of  his  debtor,  although 
the  latter  may  have  committed  an  act  of  bankruptcy. 
In  the  present  case,  the  sheriff  was  bound  to  obey  the 
ea.$a^  and  it  is  clear,  that,  if  he  had  let  the  bankrupt  out 
of  custody  on  being  told  that  he  had  committed  an  act  of 
bankruptcy,  he  would  have  been  liable  to  the  defend- 
ants for  an  escape.    How  can  it  be  said  that  the  money 
paid  by  the  bankrupt  to  the  sheriff,  7n  order  to  procure 
bis  discharge,  is  money  had  and  received  by  the  de« 
fmdants  to  the  plaintiffs'  use  ?  And,  even  supposing  the 
sheriff  to  be  liable  to  the  plaintiffs  for  paying  it  over  to 
the  defendants  it  is  clear  that  the  latter  are  not  liable. 
[Matiki  J*     The  wav  in  which  the  defendants  are  af- 
fected,  is,  that  the  party,  having  committed  an  act  of 
bankruptcy,  has  money  in  his  hands  belonging  to  his 
assignees,  which  he  pays   to   the  sheriff,  who   hands 
it  over  to    the  defendants.     Wilder  C.  J.     Was  not 
the  sum   paid  to  the    sheriff  money  which    the    de- 
indants  might  recover  as  money  paid  to  their  use?] 
It  is  laid  down  in  Archbald^s  Practice,  by  Chitty  (a),  that 
''payment  of  the  sum  indorsed   on  the  writ  to  the 
sheriff  or  his  officer,  or  to  the  marshall  or  warden  is 
oot  deemed  a  payment  to   the  plaintiff,  and   cannot, 
therefore,  be  a  satisfaction  of  the  judgment,  as  such  a 
payment  on  ViJLfa.  would  have  been,"     The  payment. 
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(a)  Vol  I.  p.  452.,  7th  ed, 
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1847;  therefore,  by  the  bankrupt  to  the  sheriff  did  not  make 
.  — —  the  latter  the  agent  of  the  defendants.  [^Maule,  J. 
OLLETT  rpjj^  sheriff  afterwards  hands  the  money  over  to  them. 
iHoppB,  Perhaps  he  was  not  their  agent  till  he  did  so.]  If  the 
bankrupt  had  not  paid  the  amount  to  the  sheriff  the 
latter  would  have  had  a  right  to  detain  him  in  custody. 
In  Drury  y.  Hounsfield  {a)f  it  was  held,  that,  where  a' 
creditor,  on  his  petition  to  the  insolvent  debtors'  court, 
under  the  1  &  2  Vict,  c.  110.  s.  35.,  had  obtained  an 
order  (under  s.  87.),  vesting  the  estate  of  his  insolvent 
debtor  in  the  provisional  assignee,  such  creditor  was  not 
bound,  on  the  debtor  afterwards  tendering  the  amount 
of  debt  and  costs,  to  assent  to  his  discharge  from  cus- 
tody; nor  would  the  court  of  Queen's  Bench  order 
such  discharge  as  to  the  creditor's  action,  on  affidavit 
of  tender  and  refusal.  Here,  the  money  is  not  ear- 
marked. The  sheriff  received  a  certain  amount  of 
money  from  the  bankrupt,  and  the  defendants  received 
a  similar  sum  from  the  sheriff.  Supposing  the  de- 
fendants had  paid  over  the  money  they  received  from 
the  sheriff,  to  a  third  party,  it  clearly  could  not  have 
been  recovered  from  such  third  party. 

Thirdly,  money  paid,  as  here,  under  process  of  law, 
cannot  be  recovered  back.  In  Belcher  v.  Mills,  (fr), 
ParkCf  B«,  in  giving  judgment,  lays  down  this  rule: 
*^  Money  recovered  by  due  course  of  law  cannot  be  after- 
wards taken  from  the  party."  Foster  v.  AUanson  (c)  is  to 
the  same  effect.  In  Teale  v.  Younge  (d),  a  payment  under 
arrest  was  put  on  a  different  footing  from  a  voluntary 
payment,  and  held  to  be  protected  by  the  19  G.  9: 
'  c.  SS.,  as  a  payment  in  the  ordinary  course  of  trade. 

The  learned  counsel  upon  this  point  also  cited  Cox  v. 

(a)  n  Ad.S^  E.  101.  (c)  2  T.  R.  479- 

(6)  2  Cr.  M.  4*  R.    150.,  (rf)  M'Clelland  S^  r.497. 

5  Tyrwh.1\5. 
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Motj^  (a)j  and  Hoi^sood  v.  Lomas.  (b)  Here  the  sberifT       1847. 

did  Dodiiog  but  what  the  law  compelled  him  to  do.  It  is        — ^— 

submitted  that  the  assignees  could  not  have  recovered  ^^ 

against  the  sheriff;  and,  if  so,  they  cannot  have  any  right       Hoppb 

to  recover  agunst  the  defendants.      In  Reynolds  v. 

Wedd{c\  S.  being  sued  by  the  defendant^  on  the  ISth 

of  Sqpiember^  paid  money  into  court  in  lieu  of  bail* 

Having  omitted  to  put  in  bail,  or  pay  the  additional  sum 

required  as  security  for  costs,  this  court  Qrdered  the 

money  to  be  paid  to  the  defendant  on  the  2Srd  of  Sep^ 

tember.     On  the  9th,  S.  had  committed  an  act  pf  bank-^ 

mptcy,  and  on  the  28th  t^Jiat  was  issued  against  him* 

It  was  held  that  hb  assignees  could  not  recover  the 

money  so  paid  by  him  by  order  of  the  court.    So,  in 

Maoar  y.  Croome  (<Q,  a  bankrupt  proposed,  after  an  act 

of  bankruptcy,  to  dispose  of  his  lease,  which  was  a  bene* 

fidsl  lease ;  the  purchaser  refused  to  buy  unless  five 

quarters*  rent  due  to  the  landlord  were  first  paid;  after 

negotiation  between  the  bankrupt  and  the  landlord,  who 

knew  the  bankrupt's  situation,  the  rent  was  paid  out  of 

the  money  which  the  purchaser  had  agreed  to  give  for 

the  leasee  there  being  at  the  time  of  the  transaction  no 

distress  on  the  premises,  but  the  landlord  having  a 

right  of  entry.     It  was  held,  that  the  bankrupt's  as- 

flgnee  could  not  recover  firom  the  landlord  the  rent  so 

ptid  to  him.    Here,  the  sheriff  cannot  be  considered  as 

tbe  ageut  of  the  defendants,  and  he  had  no  indemnity 

from  them.    Whiimore  v.  Greene  {e)  shews  the  difference 

between  a  case  where  a  party  actually  instructs  the 

theriff,  and  where  he  merely  delivers  the  writ  to  him, 

ud  leaves  him  to  do  his  duty.    AUanson  v.  Atkinson  is 

(«)  2  A4fP.  358.  (d)  1  Bingh.  26l.,  SJ.  B. 

(*)  11  EaH,  127.  Mowe,  179- 

(f)  iN.  C.  694.,  6  Scott,  (e)  13  M.  S^   W.    104w,  2 

W,  6  OoW.  P.  C.  728.  Dote/.  4*  L.  174. 
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distinguishable  from  the  *^present  case,  as  relating  to 
goods,  and  falling  within  the  express  provisions  of  the 
6G.4.  c.  16.5.  108. 

Badeleify  in  reply.  Three  objections  have  been  urged 
to  the  plaintiffs'  right  to  recover.  First,  it  is  said  that 
the  notice  of  the  act  of  bankruptcy  is  insufficient,  in 
support  of  which  Cormay  v.  }^all  is  cited.  That  case, 
however,  was  decided  under  the  6  G.  4.  c.16.  s.^.^ 
which  required  a  declaration  of  insolvency  not  only  to 
be  filed  in  the  office  of  the'  secretary  of  bankrupts,  but 
to  be  advertised  in  the  Gazette^  in  order  to  constitute 
such  declaration  an  act  of  bankruptcy.  Now,  however, 
by  the  5&6  F/c/.  r.  122.  (which,  by  5.2.,  repeals  all 
provisions  inconsistent  with  that  statute),  the  act  of 
bankruptcy  is  complete  by  filing  the  declaration  of  in- 
solvency. By  5.  22^  it  is  provided,  <'  that,  if  any  such 
trader  shall  file  in  the  office  of  the  Lord  Chancellor's 
secretary  of  bankrupts  a  declaration  in  writing  (in  the 
form  of!  schedule  D.  hereunto  annexed),  signed  by 
such  trader,  and  attested  by  an  attorney  or  solicitor, 
that  he  is  unable  to  meet  his  engagements,  every  such 
trader  shall  be  deemed  thereby  to  have  committed  an 
act  of  bankruptcy  at  the  time  of  filing  such  declaration, 
provided  a  ^/ in  bankruptcy  shall  issue  against  such 
trader  within  two  months  from  the  filing  of  such  de- 
claration," &c.  \Simmu  The  5&6  FiV/.  c.  122.  was  in 
force  when  Conway  v.  NaU  was  decided,  —  the  act 
having  received  the  royal  assent  on  the  12th  of  August^ 
1842,  and  that  cose  not  having  been  decided  until 
Easier  term,  1845.  IVildei  C.  J.  Both  statutes  required 
the  declaration  of  insolvency  to  be  filed,  in  order  to 
constitute  it  an  act  of  bankruptcy-  In  Conway  v.  NaU, 
the  declaration  was  not  filed  until  after  the  notice  had 
been  written  and  received.]  The  notice  was,  therefore, 
bad  in  that  case,  whether  it  was  referable  to  the  one  statute 
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of  law  cannot  be  recovered.  This  is  not  true  as  a 
general  principle.  In  The  Duke  de  Cadaval  v.  Collins  {a\ 
it  was  held  that  the  plaintiff  might  recover,  in  an  action 
for  money  had  and  received,  a  sum  which  he  had  paid 
under  colourable  legal  process.  Lord  Denman  there 
says :  ^'  It  is  asserted  that  the  principle  of  the  decision 
in  Marriott  v.  Hampton  {b)  has  not  been  adhered  to  in 
this  case.  But  that  case  does  not  warrant  the  argument 
drawn  from  it.  It  does  not  decide  that  money  obtained 
under  the  compulsion  of  legal  process,  can  never  be 
recovered  back ;  but  only  that,  after  the  defence  in  an 
action  has  failed,  and  money  has  been  recovered  in  the 
action,  it  cannot  be  recovered  back  in  another  action. 
This  is  the  ground  upon  which  the  decision  is  put  by 
Lord  Kenyon.  He  says :  *  After  a  recovery  by  process 
of  law' — not  extortion — *  there  must  be  an  end  to  liti- 
gation.**' [Wildey  C.J.  Marriott  \.  Hampton  \s  refer- 
able to  a  totally  different  principle.  Maule,  J.  The 
decision  in  that  case  was  tantamount  to  saying  that 
a  man,  against  whom  damages  have  been  recovered  in 
an  action  of  trespass,  cannot  recover  back  the  amount 
in  an  action  for  money  had  and  received,  on  proof  that 
no  trespass  was  in  fact  committed.]  If  a  person  wrong- 
fully avails  himself  of  the  process  of  law  to  obtain  money, 
such  money  may  clearly  be  recovered  back.  Here,  the 
defendants  had  notice  of  the  act  of  bankruptcy  a  month 
before  the  issuing  of  the  ca.  sa.  Most  of  the  cases  referred 
to  by  the  other  side  upon  this  point,  are  inapplicable, 
having  been  decided  upon  special  grounds,  which  dis- 
tinguish them  from  the  present  case.  It  would  militate 
against  the  whole  policy  of  the  bankrupt  laws,  if  a 
party  receiving  money  under  the  circumstances  set  forth 
in  this  case,  were  allowed  to  retain  it. 


(a)  i^AcLd^E.  858.,  6  N. 
4  M.  324. 


(6)  7  T.  R.  269. 
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Wilde,  C*  J.  This  case  has  been  eUiborately 
ugtied ;  bat  it  does  not  appear  to  me  that  there  is  any 
gfeat  difficulty  involved  in  any  of  the  points  presented 
fcr  oor  decision.  The  case  states  that  the  now  defend- 
tnts  had  brought  an  action  against  the  bankrupt;  and  that 
the  amount  of  debt  and  costs  was  paid  by  the  bankrupt 
tfter  notioe  of  an  act  of  bankruptcy.  The  declaration 
of  insolvency,  which  constituted  the  act  of  bankruptcy, 
was  signed  and  filed  on  the  9th  of  Marchy  1846,  and  a 
copy  thereof  was  served  upon  the  defendants  on  the 
wne  day.  On  the  9th  of  Aprils — a  month  after, — a  ca. 
IS.  was  issued,  under  which  the  bankrupt  was  arrested ; 
whereupon  be  paid  to  the  sheriff  certain  moneys  which 
iBniied  part  of  his  assets,  which  were,  by  the  sheri£^ 
duly  banded  over  to  the  defendants. 

The  first  question  arises  upon  the  statute  2  &  5  Vict. 
CiSd.,  which  makes  valid  executions  bondjide  executed 
aguDst,  and  contracts  bondjide  entered  into  with,  bank- 
nrpts»  before  the  date  of  the  fiats  against  them,  pro- 
vided there  has  been  no  prior  notice  of  an  act  of 
Unfaroptcy.  The  execution  in  the  present  case  was 
oecoted  before  the  fiaty  and  is  therefore  sustainable, 
vdess  the  now  defendants  had  notice  of  the  act  of  bank- 
niptcy.  And  the  question  is,  whether  the  notice  served 
upon  them,  was  a  sufficient  notice.  It  is  much  more  ex- 
plicit than  the  notices  which  have  undergone  discussion 
in  most  of  the  cases  that  have  been  adverted  to ;  for,  it 
iM)t  only  states  that  an  act  of  bankruptcy  has  been  com- 
mitted, but  it  describes  the  particular  act  of  bankruptcy 
^ich  b  relied  on.  But  it  is  objected,  on  the  part  of  the 
defimdants,  that  the  notice  is  insufficient,  because,  by  the 
6th  section  of  the  6  G.  4.  c.  16.,  the  filing  of  a  declara- 
tion of  insolvency  is  not  made  an  act  of  bankruptcy 
ontil  after  such  declaration  shall  have  been  inserted  in 
^  London  Gazette ;  and  it  does  not  appear  that  this 
^ttatioQ  of  insolvency  ever  was  advertised.    To  this 
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it  is  answered,  that,  by  the  5  Si  6  Vict.  c.  122.  5.22., 
the  filing,  by  a  trader,  of  such  a  declaration  of  insol- 
vency, is  of  itself  an  act  of  bankruptcy,  from  the  filing 
thereof,  provided  that  a  fiat  issues  within  two  months. 
On  the  other  hand,  it  is  urged  that  the  sixth  section  of 
the  6  G.  4.  c.  1 6.  is  not  repealed.  But  the  5  &  6  VicL 
r.  122.  repeals  all  former  laws  that  are  inconsistent  and 
at  variance  with  its  provisions ;  and  the  22nd  section, 
in  express  terms,  enacts,  that  the  filing  of  the  petition 
shall  be  an  act  of  bankruptcy.  How,  then,  can  the 
court  say  that  it  shall  not  be  a  complete  i^ct  of  bank- 
ruptcy until  something  else  is  done  which  that  statute 
does  not  require  to  be  done  ?  The  circumstance  of  the 
former  act's  requiring  more  to  constitute  an  act'of  bank- 
ruptcy than  the  latter,  affords  no  reason  for  controlling 
and  limiting  the  effect  of  the  language  used  by  the 
legislature.  I  entertain  no  doubt  whatever,  that  the 
act  of  ibankruptcy  was  complete  on  the  filing  of  the 
declaration  of  insolvency,  and  that  the  notice  was  a  full 
and  complete  notice  that  an  act  of  bankruptcy  had 
been  committed.  That  ground  of  objection,  therefore, 
fails. 

The  next  objection  is,  that  the  action  is  wrong  in 
point  of  form, — that,  whatever  the  plaintiffs'  remedy 
under  the  circumstances,  they  were  not  entitled  to  main- 
tain an  action  for  money  had  and  received,  inasmuch 
as  it  does  not  appear  that  the  money  paid  over  by  the 
sheriff  to  the  now  defendants'  attorney,  was  the  identical 
money  received  by  the  former  from  the  bankrupt. 
That,  however,  was  quite  unnecessary.  This  is  not 
like  an  action  of  detinue  or  trover,  for  the  particular 
coin.  It  is  an  action  brought  to  recover  a  sum  of 
money,  part  of  the  assets  of  the  bankrupt,  which  has 
improperly  found  its  way  into  the  pockets  of  the  now 
defendants.  The  now  defendants,  underpressure  of  an 
execution,  have  induced  the  bankrupt  to  apply  n  portion 


11  VICTORIA,  241 

of  the  assets  which  belonged  to  the  now  plaintifiii  as  his        1847. 

assignees,  towards  the  discbarge  of  their  debt.     This        

objection,  although  taken  in  AUanson  v.  Athnson^  seenib       '  ollbtt 
to  have  received  no  countenance  from  the  court.  Hoppe. 

The  third  objection  is,  that  an  action  for  money  had 
and  received  will  not  lie  to  recover  back  money  paid 
under  l^al  process.    AUanson  v.  Atkinson  is  a  distinct 
authority  upon  this  point      Several  cases  were  cited 
for  the  purpose  of  shewing  that  payments  made  under 
compulsion  of  legal  process,  could  not  be  recovered. 
These  cases  were  decided  when  the  statute  of  James 
was  in  force,  and  had  reference  to  that  statute.     But  it 
is  enough  to  say  that  we  are  not  now  dealing  with  that 
statute,  and  that  those  cases  are  therefore  inapplicable 
to  the  present.     The  bankrupt  had  no  more  right  to 
apply  the  assets  belonging  to  his  assignees  in  satisfaction 
of  the  demand  of  the  now  defendants,  than  a  clerk  would 
have  so  to  apply  the  moneys  of  his  master.     It  is  said, 
that,  altliough  the  sheriff,  at  the  time  he  received  the 
money,  had  notice  of  the  prior  act  of  bankruptcy,  it 
does  not  appear  from  the  case  that  he  informed  the  now 
defendants  that  he  had  had  such  notice.  That,  however, 
was  not  necessary  :  the  now  defendants .  themselves  had 
bad  notice.  It  has  been  attempted  to  distinguish  the  acts 
of  the  sheriff  from  those  of  the  now  defendants.  But  they 
pot  the  sheriff  in  motion,  and  they  sanction  and  adopt 
his  acts,  by  receiving  the  fruits  of  the  execution,  and 
a^  therefore  responsible.     Several  cases  shewing  that 
numey  had  and  received  is  maintainable  under  such 
circamstances,    will  be  found   collected   in  Atkinson^s 
I'reatise  on  the  office  of  sheriff,  p.  540,  541. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiffs 
^re  entitled  to  judgment. 

CoLTiffAN,  J.     I  am  of  the  same  opinion.     It  was 
intended,  in  the  first  place,  on  the  part  of  the  de- 
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1847.       fendants,  that  there  had  been  no  due  notice  of  an  act  ol 

bankruptcy ;  and  the  case  of  Corvmay  v.  NaU  was  ieiusa 

FoLLBTT  Qjj  jjjj.  ^Yi2X  position.  Mr.  Badeley  suggested  that  diat 
HoppB.  <^^^  arose  upon  the  6  G.4.  c.  16.  5.6.,  and  not  upon 
the  statute  by  which  this  case  is  to  be  governed,  viz.  the 
5  9ie  Vict.  c.  122.  s.  22.  The  dates  however  shew  that 
the  case  must  have  arisen  after  the  passing  of  the  last- 
mentioned  statute,  although  it  does  not  appear,  from  the 
report,  to  have  been  adverted  to  in  the  course  of  the 
argument.  That  is  a  matter  of  no  matierial  conse* 
quence ;  for,  the  objection  there,  — that  the  declaration 
of  insolvency  had  not  been  filed, — was  equally  avail* 
able  under  either  statute.  Upon  the  facts  stated  in  the 
present  case,  it  appears  that  a  declaration  of  insolvency 
had  been  duly  filed,  —  which,  under  the  5  &  6  Vid.  e* 
122.  5. 22.,  is  declared  to  be  an  act  of  bankruptcy,  •— 
and  that  the  defendants  had  had  due  notice  thereof  be- 
fore the  payment  in  question  was  made. 

The  other  objections  to  the  plaintiffs'  right  to  re- 
cover, were,  that  there  was  no  sufficient  privity  to  en- 
title them  to  maintain  an  action  for  money  had  and 
received,  and  that  an  action  will  not  lie  to  recover  back 
money  paid  under  1^1'  process.  I  think,  however, 
that  both  these  points  are  disposed  of  by  the  cases  cited 
on  behalf  of  the  plaintifis,  to  which  it  is  not  necessary 
more  particularly  to  advert.  Whether  the  process 
were  a  ca.  sa.  or  sl/L  fa.  makes,  it  seems,  no  difference 
in  this  respect. 

Maule,  J.  I  also  think  the  plaintifis  are  en- 
titled, in  this  form  of  action,  to  recover  back  the  money 
which  these  defendants  have  received  under  the  circum- 
stances stated  in  the  case ;  it  being  their  money,  and 
consequently  received  to  their  use.  Generally  speaking, 
wherever  money  belonging  to  one  person  has  been  re- 
ceived by  another  without  authority,  it  may  be  recovered 
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btck.     That  general  principle  is  not  denied  on  this 
occasbn ;  but  it  b  said  not  to  be  applicable  to  this  case. 
The  answer  attempted  to  be  given,  is,  that  the  law,  for 
avoiding  circuity  of  actions,  does  not  permit  money  that 
has  been  paid  under  legal  process  to  be  recovered  back. 
Here,  however,  the  legal  process  was  against  the  bank- 
rupt,-~  not  against  the  plaintiffs,   or  against  one  in 
privity  with  them.     The  principle  relied  on  does  not 
a{iply  where  the  transaction  is  res  inter  alios  acta.     The 
assignees  certainly  do  represent  the  bankrupt ;  but  they 
tre  not  bound  by  acts  done  by  him  after  the  act  of 
huikruptcy,  any  more  than  a  lessee  or  grantee  is  bound 
by  the  acts  of  his  lessor  or  grantor  after  the  making  of 
the  lease  or  grant.     Here,  there  was  due  and  sufficient 
nocioe  of  an  act  of  bankruptcy.     As  to  that,  the  statute 
5&6  Vid.  c.  122.  5.  22.  is  clear  and  explicit:  and,  if 
the  provision  in  the  6  6.  4.  c.  16.  is  inconsistent  with  it, 
the  later  statute  must  prevail.     It  is  unnecessary  to  dis- 
con  cases  that  were  decided  under  previous  statutes. 
The  filing  of  a  declaration  of  insolvency  is  clearly  an 
let  [of  bankruptcy*     Such  an  act  of  bankruptcy  was 
committed,  and  the  defendants  had   due  notice  of  it, 
before  the  execution  in  this  case  was  executed :  and,  con- 
seqaeotly,  the  pajrment  made  under  that  execution,  is 
tiken  out  of  the  protection  of  the  bankrupt  law.     The 
SKmey  of  the  plaintiffs,  therefore,  having  passed  from 
the  bankrupt  to  the  sheriff,  and  from  the  sheriff  to  the 
defiendants,  without  the  privity  or  authority  of  the  plain- 
ti£,  and  without  any  protection  derivable   from   the 
biokropt  law,  they  are  clearly  entitled  to  maintain  this 
vtkm  to  recover  it  back.     I  thinks  further,  that  the  case 
^  not  fall  within  any  exception  entitling  the  defen- 
^tsto  hold  it  as  money  recovered  under  legal  process. 
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V*  W1LUAM8,  J.     I  am  of  the  same  opinion.     There 
having  been  a  sufficient  notice  of  an  act  of  bankruptcy 
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under  the  5  &  6  Vict.  c.  122. 5.22.,  —  which  is,  inmy  jud^ 
ment,  substituted  for  the  act  of  bankruptcy  of  the  same 
nature  in  the  6  G.  4.  c.  16.  s,  6.,  —  the  plaintiffs  are 
entitled  to  recover,  the  transaction  not  being  protected 
by  the  2  &  SVict.c.29 

The  cases  of  Whitmore  v.  Greene  and  Wilson  v.  Turn* 
man  (a)  no  doubt  prove  that  the  defendants  would  not 
have  been  liable  for  the  act  of  the  sheriff,  unless  they  had 
afterwards  ratified  and  assented  to  it.  But  those  cases 
are  no  authority  to  shew  that  there  is  in  this  case  a  want 
of  that  degree  of  privity  which  will  entitle  the  plaintiffs 
to  resort  to  this  form  of  action.  On  the  contrary,  in  the 
former  case,  the  lord  chief  baron  seems  to  assume  that 
the  execution-creditor  might  be  liable  to  refund  the 
money  paid  to  him.  And  Notley  v.  Buck  and  AUanson 
V.  Atkinson  are  distinct  authorities  to  shew  that  money 
received  from  a  bankrupt,  whether  under  a  ca*  sa.  or  a 
Ji.Ja.^  after  notice  of  a  prior  act  of  bankruptcy,  may  be 
recovered  back  by  the  assignees,  in  an  action  for  money 
had  and  received,  {b) 

Judgment  for  the  plaintiffs. 

(a)  6  M.  ^  G.  2S6.,  6  Scott,  (6)  See    Green  v.    LaurUt 

N.  R,  894.  1  Exch.  SS5. 
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Wilson  v.  Upfill. 

Nov.  25. 

TSSUE  #os  joined  in  this  cause  on  the  20th  of  Juli/f  An  order 

1846,  and  notice  of  trial  was  given  for  the  then  next  «t*ying  *U 

sammer  assizes  at  Gloucester.     On  tlie  26th  of  Mai/^  cecdings  in 

1847,  the  defendant  obtained  a  rule  nisi  for  judgment  the  cause 

as  in  case  of  a  nonsuit,  which  was  discharged,  by  con-  -  ^?^  ^ 

sent,  on  the  12th  o(  June^  the  motion  appearing  to  have  of  the  court/' 

been  made  prematurely,  inasmuch  as  the  defendant  had  cannot  be 

waived  by  a 
never  notified  to  the.  plaintiff  his  abandonment  of  an  notice  of 

order  made  on  the  7th  of  August^  1846,  whereby  it  was  abandonment 

ordered  that  all  further  proceedinjnrs  in  this  cause  should  J  "*^!?  ^'J^ 

^  ^  from  the  de- 

be  stayed  until  the  further  order  of  the  court.     On  the  fendant,  so  as 

25lhof  June^  1847,  the  defendant  gave  the  plaintiff  a  *<;  «°*hle 

formal  notice  that  he  abandoned  the  order  of  the  7  th  for  judgment 

of  iigtts/,  1846,  and,  early  in  the  present  term,  he  again  as  in  case  of  , 

obtained  a  rule  nisi  for  judgment  as  in  case  of  a  non-  •  nonsmt, 
suit,  against  which 

WiUes  now  shewed  cause.  This  not  being  an  order 
exclusively  for  the  benefit  of  the  defendant,  he  was  not 
tt  liberty  thus  to  abandon  it,  at  his  election.  At  all 
events,  the  present  motion  is  prematurely  made.  There 
^  been  no  fresh  default  since  the  plaintiff's  hands 
*ere  loosed  (if  loosed  they  were)  by  the  notice  of  the 
25thof  Jttn^,  1847. 

PaMey^  in  support  of  the  rule.  The  defendant  was 
*t  liberty  to  waive  the  order  by  which  the  proceedings 
were  stayed ;  and,  having  done  so,  the  plaintiff  was 
"ound  to  proceed  according  to  the   practice   of   the 
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1847.        court.      In  Maunder  v.  Collett{a)j  it  was  held  that  a 

defendant  who  has  obtained  an  order  for  particulars  of 

Wilson  ^Jj^  plaintiflTs  demand,  with  a  stay  of  proceedings  until 
Upfill.  ^''^y  ^^®  delivered,  may  waive  the  delivery  of  such  par-  ' 
ticulars,  and  plead  or  demur  to  the  declaration.  Wilde^ 
C.  J.,  there  says  :  ^'  It  is  idle  to  say  that  the  defendant 
cannot  waive  an  order,  or  take  any  step  in  a  caosei 
without  obtaining  a  fresh  order  to  rescind  it." 

Wilde,  C.  J.  It  seems  to  me  that  such  an  order  as 
the  present  does  not  fall  within  the  rule,  that  an  order 
operating  exclusively  for  the  benefit  of  one  side  may 
be  abandoned.  It  continued  to  be  a  binding  order 
until  rescinded  by  the  authority  by  which  it  was  made. 

The  rest  of  the  court  concurring. 

Rule  discharged,  with  costs. 

(a)  Anti.Vohlll.  p.  554.] 
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Hartlet  and  Another  v.  Cummings. 
Hartley  v.  Same. 


D60.6. 


THIS  was  an  action  upon  the  case  against  the  de-  A.  contracted 

fendants  for  seducing  workmen  from  the  service  of  ^  ??T*  ^* 
A  and  ma  part- 

^  plaintiff,  a  glass  and  alkali  manufacturer ;  with  a  ner  or  part- 
ners for  the 
"^  being,  for  fleven  years,  in  his  business  of  a  glatt  and  alkali  manufacturer^ 
'^  at  aH  times  during  the  term  to  do  his  best  endeavours,  and  use  his  ntmost 
^  tod  diligence  in  the  works ;  and,  further,  that  he  would  not,  at  any  time 
living  the  term,  neglect  or  alwent  himself  from  the  said  service,  without  the 
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second  count)  for  wrongfully  harbouring  workmen  who 
had  left  his  service,  after  notice. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  Erkf  J.,  at  the  sittings 
in  London  after  Trinity  term,  1846|  when  it  was  proved 
that  the  defendants  had  seduced  from  the  plaintiflfs  ser- 
vice several  workmen,  who  were  in  his  service  under 
agreements  as  follows:  — 

'^An  agreement  made  this  14th  day  oi  June^  1841, 
between  Thomas  Pi/cCy  glass-maker,  on  the  one  part, 
and  James  Hartley^  of  Sunderland^  in  the  county  of 
Durham^  glass  and  alkali  manufacturer,  of  the  other 
part,  as  follows :  And  first,  the  said  Thomas  Pike^  for 
the  consideration  hereinafter  mentioned,  doth  hereby 
promise  and  agree  to  and  with  the  said  James  Hartley^ 
liis  executors,  &c.,  in  manner  and  form  following,  that  is 
to  say,  that  he,  the  said  Thomas  Pike^  shall  and  will,  from 
time  to  time,  and  at  all  times  for  and  during  the  term  of 
seven  years,  to  be  computed  from  the  day  of  the  date  of 
these  presents,  well,  faithfully,  and  diligently,  and  ac- 
cording to  the  best  of  his  skill  and  ability,  work  for  and 
serve  the  said  James  Hartley  and  his  partner  or  part- 
ners for  the  time  being,  or  either  or  such  of  them  as 


consent  in  writing  of  B»  or  his  partner  or  partners  for  the  time  being,  or  either 
or  such  of  them  as  should  carry  on  the  business ;  nor  would  work  for  or  serve 
any  other  person  or  persons,  without  such  consent :  —  in  consideration  of  which 
service,  B.  agreed  to  pay  A.  24<.  per  week  for  a  certain  amount  of  work,  and  to 
find  bim  some  other  description  of  work,  provided  he  should  not  require  that 
quantity  of  the  specified  work,  so  that  J/s  wages  should  not  be  less  than  S4«. 
per  week,  except  when  a  furnace  should  be  out,  when  A.  agreed  to  work  for  21#. 
per  week :  and  it  was  agreed,  that,  if  A.  should  be  sick  or  otherwise  incapacitated 

^  from  performing  the  service,  or  in  case  of  misconduct,  or  if  B.^  or  his  partner  nr 
partners  for  the  time  being,  or  either  or  such  of  them  as  should  carry  on  the 

'  trade,  should  discontinue  the  trade  during  the  term,  —  in  either  of  audi  caaei^ 
B.  or  his  partners  should  be  at  liberty  to  retain  or  employ  any  other  penon  in 
the  room  or  stead  of  A.^  without  being  obliged  to  pay  him  any  wages  or  astis- 

faction :  — 

Held,  that  this  agreement  was  not  void  for  want  of  mutuality,  or  as  being  in 

unreasonable  restraint  of  trade. 


t 
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shall  carry  on  the  trade  or  business  now  carried  on  by        1847. 
iiirnasa  glass  and  alkali  manufacturer;  and  also  that  ' 

he,  the  said  T/iomas  Pike,  shall  and  will  from  time  to      Hartley 
tiii)e,and  at  all  times  during  the  said  term,  do  his  best     Cummings. 
endeavours,  and  use  his  utmost  care,  diligence,  and  in- 
dustry, in  and  about  the  glass-house,  glass-works,  or 
alluli-works,  and  service  of  the  said  James  Hartley,  and 
tlic  person  or  persons  aforesaid,  for  his  and  their  be- 
nefit and  advantage,  and  behalf,  and  shall  not  and  will 
not  cause  to  be  done  any  matter  or  thing  whatsoever 
tbat  may  be  or  tend  to  the  hurt,  damage,  or  prejudice 
the  said  James  Hartley^  or  his  partner  or  partners,  or 
ich  of  them  as  shall  carry  on  the  business  now  carried 
by  him ;  and  shall  not  and  will  not,  at  any  time  or 
times  during  the  said  term,  neglect,  or  absent  himself 
firom,  the  said  work  and  service,  without  the  licence  and 
consent  of  the  said  James  Hartley,  or  his  partner  or 
pttTtners  for  the  time  being,  or  either  or  such  of  them 
as  shall  carry  on  the  business  now  carried  on  by  him, 
in    writing  upder  his  or  their  hand  or  hands,  for  that 
purpose  first  had  and  obtained ;  and  shall  not  nor  will,  at 
xijr  time  during  the  said  term,  work  witli  or  for,  or 
s^rve,  any  other  person  or  persons  whomsoever,  at  any 
other  glass-bouse  or  place  whatsoever,  nor  join  any 
workman's  union,  or  any  club,  without  such  licence  and 
consent  as  aforesaid;  and,  further,  that  he,  the  said 
*^^eKUtt  Pike,  shall  and  will  teach  and  instruct,  gratis, 
•ny  person  or  persons  whom  the  said  James  Hartley,  or 
"^  partner  or  partners  for  the  time  being,  or  either  or 
^^  of  them  as  shall  carry  on  the  business  now  carried 
^bjrhim,  shall  from  time  to  time  name  or  appoint, 
Vmt  no  other  person  or  persons  whomsoever,  in  the  art, 
"^^ry,    or   employment    of  pontysticker,    gatherer, 
"lower,  piece-warmer,  flasher,   piler,   kiln-assister,  or 
^7  otlier  department,  which  the  said  James  Hartley 
^all  direct ;  and  also  shall  and  will,  at  all  times,  when 


.^.zi^-^^Bonc^  c^jnm  mid  doing  mil  other 
*nnnicri(»grjaiuuBmiug  his  bosiiiess 


raaziBC")D*  -nmBCK-  iiir  die  tone  beii^ 
E-ir  oemi.j.-BulljQKm'ca  the  bosinai 
CKZT  nine: :  ouuiflBtlLmfl  vJIl  be  solgeGled  to 
•7ff^TDoa:i<riaMt&  JDT  Mae  rf  working 
^ES£9V  XT  ikL*  jKtmar  «r  partners  for 
.  r  -ismr   c  bbsL  iiT:fliBni  ja  shall  carry 
;:air  -:xErs8L  a/jt  iim^  iniTy  from  time 


auBKLioBL.izseeasBrr  ^iflUD:  :kifa£  cvrjingonof 

-ao^saiLiacvjr  «il.  mc  -tiiiflirfilr  or  waste 
r  irwiep  ^r  'auoei  nmvL  Ac  seoeCs  of  the 


.r  -  3e  jfiuQ  oc  ■  «■»"!■— .  n:iitt:SuUiBaer£brf£^ 
•r  ififc  .TazmEr -ir  ?acszBc«-  :ar  iu  ijaat  ban^  or  either 


IT     BESL     Z     3CBK.    Jt    ^SBlI   ^OCT^     UL  t&C   frTf"«<*«    nOW 

m  ir  Tmr.  .sr  vtil  ^ibtr  dbsBxij  or  indirectly^ 


jots^  isCm  or  boonn  withf 
Ev  iir  the  secnrity  or 
II  urr  Hmt  /T  Honar  ir  nnme^  cr  lor  the  per- 
il iMiT  xu  saster;  nr  imnc  w&aiaoevcr : — In 
jooaiiieraaaiit  jl  vnusr  huu  vaiJL  jmi  SErrioe  so  to  be 
mne  uni  ^tsnoimEii  it  ^nMm^  liTin  laiii^  and  of  the 
■aymuBuc   loeta    •*'««""^'    vm.  :nie  pact  of  the  said 

^BMi  j>«aK5  .Sznfi^  hereby  promises 


ant  ^ULS  :a  moll  "ma  ne  aut  nuaur  I'tJtt  m  manner 
ialawinse^  iuc  is  on  siy«  iuK  ae»  ae  sasd  James  Harikyf 
3ia  SEcnors.  ±2^  jr  sunm  jc  Afm>  sU!  and  will,  when 
md  «  jmic  j»  ite^  :ixe  itful  TYuauxs  Ptie^  shall  continne 
ami  '3e  ^snaioyai  js^  ^  inr  die  oal  James  BartUifj  or 
his  jMraier  or  ^jaitmas  inr  :£k  cme  being,  or  either  or 
audi  or  diem  3&  ^tail  larrr  on  the  boanrss  now  carried 
flo  by  fifnu  ami  peribna  the  agreement  hereinbefore 
contaioeds^weil  ami  truLT  pay,  or  canse  to  be  paid  onto 
the  said  Tiamas  Pike,  so  Icog  as  he  continues  to  be 
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employed  asi  Scc^  2U.  per  weds,  for  ISOO  tables ;  and, 

fer  all  good  and  merchantable  tables  over  and  above 

lltOO^  at  and  after  the  rate  of  10s.  per  hundred  [and  for 

cCbers  at  another  rate],  the  said  Thomas  Pike  engaging 

fo  make  any  quantity  of  tables  that  may  be  required, 

not  exceeding  2400  tables  per  week ;  and  the  said  James 

Harttof  Bgeees  to  find  the  said  Thomas  Pike  some  other 

deKription  of  work,  provided  the  said  James  Hartley 

does  not  require  1200  tables,  so  that  the  wages  of  the 

said  T%omas  Pike  shall  not  be  less  than  245.  per  week, 

except  when  a  fiimace  shall  be  out,  when  he,  the  said 

Thomat  PUe^  engages  to  work  for  21 5.  per  week,  — no 

jMiyment  to  be  made  for  bad  or  unmerchantable  tables : 

Jknd  it  18  agreed,  that,  in  case  the  said  Thomas  Pike 

^hall  be  sick  or  lame,  or  shall  otherwise  be  incapacitated 

^o  perform,  or  shall  not  perform,  the  work  and  service 

^faieaaid,  and  his  engagement  with  the  said  James 

MbM^f  or  his  partner  or  partners  for  the  time  being,  or 

tf^dwr  or  such  of  them  as  shall  carry  on  the  business 

XBOW  carried  on  by  him,  or  in  case  he  shall  not,  in  his  or 

in  uy  of  their  opinions,  have  conducted  himself  pro- 

pcilj,  or  as  he  ought  to  do,  or  if  the  said  James  Hartley^ 

or  bis  partner  or  partners  for  the  time  being,  or  either 

or  nch  of  them  as  shall  carry  on  the  trade  or  business 

now  carried  on  by  him,  shall  discontinue  the  said  trade 

or  business  during  the  said  term  of  seven  years,  then,  in 

citber  of  such  cases,  the  said  James  Hartleyy  or  his 

pitftner  or  jpartners  for  the  time  being,  or  either  or  such 

^tbem  as  shall  carry  on  the  business  now  carried  on 

bylum,  shall  and  may  be  at  liberty  to  retain  and  em- 

fliDj  any  other  person  or  persons  in  the  room  or  stead 

^  tbe  said  Thomas  Pike,  and  therefore  shall  not  be 

^lUgedto  make  any  payment,  duty,  wages,  or  other 

^^titbction  to  the  said  Thomas  Pike. 

(Signed)        '<  Thomas  Pike^ 

"  James  Hartley.^ 


1847. 
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On  the  part  of  the  defendants,  it  was  contended  that 
this  agreement  did  not  shew  a  valid  contract  of  service, 
inasmuch  as  there  was  no  mutuality,  and  it  operated  in 
unreasonable  restraint  of  trade. 

The  learned  judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiflT,  reserving  to  the  defendants  leave  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  the  objections  to  tlie  agreement  were  well 
fijonded. 


JlUn,  Seijt^  in  Michaelmas  term,  1846,  accordingly 
obtained  a  rule  nisi.  He  cited  Gale  v.  Reid  (a),  Young 
V.  Timmins  (i),  Hitchcock  v.  Coker  (c),  and  S^ies  v. 
Dijm.(d) 

Bfflcs^  SeijL,  and  E.  JameSj  now  shewed  cause.  The' 
objections  taken  to  this  agreement,  are-— that  there  is  no 
mutuality — that  there  is  no  sufiicient  consideration  for 
the  contract  on  the  part  of  the  servant — and  that  it  is 
in  restraint  of  trade. 

This  case  is  not  distinguishable  in  principle  from  PiU 
Ungton  V.  Scotf.{e)  There,  the  plainti£&  agreed  in 
writing  with  one  Leigh^  that  he  should  serve  them  for 
seven  years  as  a  crown-glass  maker ;  that  he  should  not 
during  that  term  work  for  any  other  person  without 
their  licence;  that  they  might  deduct  from  his  wages 
any  fine  he  might  incur  for  breach  of  their  rules;  that, 
during  any  depression  of  trade,  he  should  be  paid  a 
moiety  of  his  wages ;  that,  if  he  should  be  sick  or  lame, 
the  plaintiffs  should  be  at  liberty  to  employ  any  other 
{)erson  in  his  stead,  without   paying  him  any 


(a)  8  Eatt^  8(>. 

SSI. 

(e)  6  Ad.  4-  E.  440.,  1 X.  Sc 
P.  790. 


{df)  9Ad.SfE.€9S^lF.^ 
D.463. 
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that  the  pUuntiflSi  diou]d  pay  hini|  so  long  as  he  shonid 
be  enqdqyed  and  work  as  a  crown-glass  makeri  certain 
wages  by  the  piece,  and  SL  a  year  in  lieu  of  hoose-rent 
and  flrhig ;  and  that  the  phiintiffs  should  have  the  option 
of  dismissusg  him  from  their  service,  on  giving  him  a 
month's  notice  or  a  month's  wages :  and  it  was  held 
that  this  agreement  bound  the  plaintiffs  to  employ  Leigh 
daring  the  seven  years,  subject  to  the  above  power  of 
dismiaaal ;  that  there  was,  therefore,  a  good  considera- 
tion finr  LeigVs  contract  to  serve  for  the  seven  years; 
<md  that  the  agreement  was  not  in  unlawful  restraint  of 
trade.     It  is  said,  here,  that  there  is  no  contract  on  the 
pait'Of  the  master,  to  employ  the  servant,  or  to  supply 
xnaterials.    But  that  is  necessarily  implied  from  the  con- 
ftract  to  pay  wages  according  to  the  amount  of  work 
clone ;  and  it  is  expressly  provided  that  the  master  will 
£iimish  the  servant  with  some  other  description  of  work, 
pxonded  be  does  not  require  such  a  number  of  tables 
mM  will  produce  the  servant  24i.  per  week.     Besides,  the 
plaintiff  is  not  bound  to  the  same  strictness  of  proof 
mgfinU  a  wrong-doer,  that  might  be  requisite  if  he  were 
seseking  to  enforce  the  contract  against  the  workman 
laimtelf.    In  Keaue  v.  Boycott  (a),  an  infant  slave  in  the 
9§^€U  Indies  executed  an  indenture,  by  which  he  cove- 
ted to  serve  B.  for  a  certain  term  of  years  as  his 
and  B*  covenanted  to  do  certain  things  on  his 
pAit.    B.  then  came  to  England  with  the  slave.     In  an 
■dion  against^.,  who  had  seduced  him  from  the  service 
of  B^  A.  was  not  permitted  to  allege  that  the  contract 
was  void  as  being  made  by  an  infant  and  a  slave,  and 
flwrdore  that  the  declaration,  which  stated  him  to  have 
hecn  retained  as  a  servant  for  a  term  of  years,  was  not 
pwred;  for,  the  court  held  that  the  effect  of  such  a  con- 
'wrf  might  be  the  manumission  of  the  slave  (b),  and  con- 
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(6)  Et  Vide  Co.  Litt.  124.  a.b. 
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sequently  that  it  was  Jbr  his  own  ben^f  and,  bdng  for 
his  own  benefit,  that  it  was,  at  most,  only  voidable  by 
the  infant  himself.  Assuming,  therefore,  that  this 
agreement  is  defective  in  this  respect,  so  as  to  entitle 
the  servant  to  object  to  it  in  an  action  against  him  for  a 
breach  of  it,  it  is  not  competent  to  these  defendants  so 
to  do. 


Allen,  Seijt.,  and  Fry^  in  support  of  the  rule.  In 
Sk/kes  v.  Dixon  (a),  a  stranger  was  held  entitled  to  take 
advantage  of  a  void  agreement  There,  B.  contracted  in 
writing  to  work  for  the  plaintiff  in  the  way  of  his  trade^ 
and  for  no  other  person,  during  twelve  months,  and  so 
on  from  twelve  months  to  twelve  months,  until  JB.  should 
give  notice  of  quitting :  and  it  was  held,  that  such  agree- 
ment was  invalid,  under  the  statute  29  Car.  2.  c  8.  j;  4.) 
for  want  of  mutuality ;  and  that  the  objection  might  be 
taken  by  the  defendant,  in  an  action  by  the  plaintiff  for 
harbouring  A,  who,  as  the  plaintiff  alleged,  had  quitted 
him  without  proper  notice,  (b) 

All  the  modern  cases,  from  Young  v.  Timmins  (r),  lay 
it  down,  that  a  contract  in  partial  restraint  of  trade^  to 
be  good,  must  be  founded  on  some  consideration.  The 
rule  is  distinctly  recognised  in  Hitchcock  v.  Coker  {d)^ 
where  the  whole  law  upon  the  subject  is  learnedly  and 
elaborately  discussed  and  considered  by  Lord  Denman. 
In  MaUan  v.  May  (e\  it  was  held  that  a  contract  in 


(b)  Lord  Denman  there  says : 
''It  was  argued^  on  the  au- 
thority of  Keane  v.  Boycotty 
that  the  objection  was  not  one 
which  a  third  person  could 
take  ;  and  that  might  be  so  in 
a  case  where  the  servant  was 
defaeto  continuing  in  the  ser- 


Yice;  but  not  here^  where  he 
had  quitted  his  master,  and 
taken  his  chance  in  hiring  him- 
self to  the  defendant.'* 

(c)  IC.S(J.  SSI.,  1  Tyrmh. 
236. 

(d)  6  Ad.  ^  E.  4S8.,  IN.Sc 
P.  796. 

(e)  1  IJf .  ^  rr.  65S. , 
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straiDt  of  trade^  to  an  extent  greater  than  is  necessary  for 
the  protection  of  the  party,  is  unreasonablei  and  void,  as 
iojarious  to  the  interests  of  the  public.  Parke^  B.,  in  de- 
livering the  judgment  of  the  court,  there  says :  ^^  Con- 
Cracts  for  the  partial  restraint  of  trade,  are  upheld,  not  be- 
camse  they  are  advantageous  to  the  individual  with  whom 
che  contract  is  made^  and  a  sacrifice /tto  tanto  of  the  rights 
of  the  community,  but  because  it  is  for  the  benefit  of  the 
poblic  at  large  that  they  should  be  enforced.     Many  of 
^hese  partial  restraints  on  trade  are  perfectly  consistent 
wth  pablic  convenience  and  the  general  interest,  and 
lunre  been  supported;  such  is  the  case  of  the  disposuig 
of  a  shop  in  a  particular  place,  with  a  contract  on  the 
part  of  the  vendor,  not  to   carry  on  a  trade  in  the 
wMSDB  place.    It  is  in  effect  the  sale  of  a  goodwill,  and 
offiers  an  encouragement  to  trade,  by  allowing  a  party  to 
dispose  of  all  the  firuits  of  his  industry :  PrugneU  v. 
Chu  (a)  ;    Broad  v.  Miffe  (b)  ;   JelliM  v.  Broad,  (c) 
And  such  is  the  class  of  cases, — of  much  more  fi-equent 
oocarrence^  and  to  which  this  present  case  belongs, — of  a 
tndesman^  manufacturer,  or  professional  man,  taking  a 
tenwDt  or  derk  into  his  service,  with  a  contract  that  he 
vill  not  carry  on  the  same  trade  or  profession  within 
certiiQ  limits :  Chesman  v.  Nainby.  {d)    In  such  a  case, 
tbe  public  derives  an  advantage  in   the  unrestrained 
i^KNcei  which  such  a  stipulation  gives  to  the  employer, 
^  able  assistants,  and  the  security  it  afibrds  that  the 
BUBt»  will  not  withhold  from  the  servant  instruction  in 
^  secrets  of  his  trade,  and  the  communication  of  his 
<^  dull  and  experience,  from  the  fear  of  his  afterwards 
">^  a  rival  in  the  same  business.     It  is  justly  ob- 
^ed  by  Lord  Wynford^  in  giving  the  judgment  of  the 


(*)  ilqfn,  67 ;  bat  the  name 

of  thecue  is /Vti^iM0  T.  GfoiM. 

%  Cro.  Jae.    596,  Broad 


V. 


s 


(c)    Noy,    98,    JeUite 
Briade, 

((0  2  Ld.    Rasffn.   1456., 
2  Stra.  739. 
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court  in  Homer  v.  Ashford  (a\  that  <  it  may  often  happen 
that  individual  interest  and  general  convenience  render 
engagements  not  to  carry  on  trade,  or  act  in  a  professiony 
in  a  particular  place,  proper ;  that  engagements  oF  this 
sort  between  masters  and  ser^vants  are  not  injurious  re- 
straints of  trade,  but  securities  necessary  for  those  who 
are  engaged  in  it;  and  that  the  effect  of  such  contracts  is 
to  encourage,  rather  than  cramp,  the  employment  of 
capital  in  trade,  and  the  promotion  of  industry."'  The 
principle  is  again  recognised  in  Price  v.  Green,  (b)  In  all 
these  cases  there  is  a  mutuality  that  is  wanting  here. 
Upon  the  face  of  this  agreement,  the  servant  binds  him- 
self to  serve,  not  merely  the  person  who  contracts  with 
him,  but  also  certain  unknown  persons,  who  may  here* 
after  claim  an  interest  in  his  services,  without  his  having 
the  corresponding  advantage  of  claiming  them  for  pay- 
masters* Various  acts  of  parliament  give  mutual  rights 
and  remedies  to  masters  and  servants,  (c)  This  contract 
seeks  to  impose  upon  the  servant,  liabilities  and  duties 
towards  persons  against  whom  he  could  not  enforce 
those  statutory  remedies.  Besides,  the  agreement  binds 
the  servant  to  work  for  no  one  else  during  the  seven 
years :  but  it  does  not  bind  the  master  to  employ  him 
during  that  period ;  he  may  suspend  the  works,  and  yet 
make  no  remuneration  to  the  servant.  In  this  respect, 
the  case  very  closely  resembles  that  of  Aspdin  v. 
Austin,  (d)  There,  by  agreement  between  the  plaintiff 
and  defendant,  the  plaintiff  agreed  to  manufacture  for 
the  defendant  cement  of  a  certain  quality;  and  the  de- 
fendant^  on  condition  of  the  plaintiff's  performing  such 
engagement,  promised  to  pay  him  4/.  weekly  during 


'    {a)  3  Bingh.  322.,  U  J.  B. 
Moore,  91- 

(6)  16  M.  6i  W.  346.,  affirm- 
ing the  judgment  of  the  court 
of  Exchequer  in  Green  v.  Price, 
13  M.^  IV.  695. 


(c)  See  20  G.  2.  c.  19;  31 
G.  2.  c.  11.;  42  G.  3.  c.  90.; 
4  G.  4.C.34,;  28i3Viet.  e.  71. 

id}  5Q.B.671.  And  tee 
Dunn  V.  Sayles,  t6.  685. 
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die  tvo  years  ibilowing  the  date  of  the  agreement,  and 
SL  wceidy  during  the  year  next  following,  and  also  to 
receive  him  into  partnership  as  a  manufacturer  of  ce- 
ment, at  the  expiration  of  three  years ;  and  the  plaintiff 
engaged  to  instruct  the  defendant  in  the  art  of  manu- 
facturing cement.  Each  party  bound  himself,  in  a  penal 
sum*  to  fulfil  the  agreement.     The  defendant  afterwards 
covenanted  by  deed  for  the  performance  of  the  agree- 
ment on  bis  part.     It  was  held,  that  the  provisions  in 
the  agreement  did  not  raise  an  implied  covenant  that 
the  (leiendant  should  employ  the  plaintiff  in  the  business 
during  two  or  three  years,  although  the  defendant  was 
boond  iy  tie  express  words,  to  pay  the  plaintiff  the  sti- 
pulated wages  during  those  periods  respectively,  if  the 
plaintiff  performed,  or  was  ready  to  perform,  the  condi- 
tion precedent  on  his  part.     Piii'inglofi  v.  ScoU  is  dis- 
tiagoishable  from  tlie  present  case  in  several  respects. 
Tbe  servant  was  to  be  paid  a  moiety  only  of  his  wages 
in  case  of  any  depression  of  trade ;  his  payment  was  to 
be  not  wholly  by  piece  work ;  and  there  was  a  proviso 
ior  a  determination  of  the  relation  by  a  month's  notice. 


1847. 
Hartley 

V, 

Cuimuroi. 


1iUdle»  J.  (a)  I  am  of  opinion  that  this  rule  should 
be  discharged.  This  is  an  action  for  seducing  workmen 
from  the  service  of  the  plaintiff,  a  glass  and  alkali-ma- 
itoliKtorer,  and  for  harbouring  ihem  after  notice.  It 
appears  that  one  Thomas  Pike  was  in  the  service  of  the 
pUotiff,  and  that  the  defendant  induced  him  to  leave. 
^  objection  urged  on  the  part  of  the  defendant,  is, 
titt  tbe  agreement  entered  into  by  Pike  with  the  plain- 
%  was  one  that  gave  tbe  latter  no  right  to  compel  Pike 
'osenre  him,  inasmuch  as  it  was  void,  cither  for  want  of 

lotuality,  or  because  it  was  a  contract  to  an  unreason - 


•)  WiUe,  C.  J.,  was  sitting  at  nisi  priua,  and  Cdtman,  J., 
itdkambers. 

s  3 
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able  extent  operating  in  restraint  of  trade.  On  the 
other  side,  it  was  insisted,  upon  the  authority  of  Keane 
V.  Boycott^  that  it  is  quite  immaterial,  for  the  purposes 
of  this  action,  whether  the  agreement  was  void  or  not; 
for,  that  it  is  not  competent  to  the  defendants,  who  are 
wrong-doers,  to  take  advantage  of  its  invalidity.  In 
answer  to  this,  the  case  of  Sykes  v.  Dixon  was  cited  on 
the  part  of  the  defendants,  where  it  is  said  to  have  been 
decided  by  the  court  of  Queen's  Bench,  that  such  an 
objection  may  be  set  up  by  a  third  person,  not  a  party 
to  the  agreement  It  is  unnecessary  to  say  whether 
that  case  may  not  be  distinguished  from  the  present^ 
— there  being  no  subsisting  service  that  was  interrupted 
by  the  act  of  the  defendant,  —  because^  I  am  of 
opinion  that  in  this  case  there  was  a  contract  between 
Hartley  and  Pike  which  was  perfectly  valid,  notwithstand<* 
ing  the  objections  that  have  been  urged.  It  is  necesstoy 
to  look  very  minutely  at  the  agreement.  The  contract 
is,  in  terms,  made  between  Thomas  Pike  and  James 
Hartley.  It  provides,  in  the  first  place,  that  Pike  shall, 
during  the  term  of  seven  years,  work  for  and  serve 
Hartley  ^^  and  his  partner  or  partners  for  the  time  being, 
or  either  or  such  of  them  as  shall  carry  on  the  trade  or 
business  now  carried  on  by  him.''  So  that  the  person 
with  whom  Peke  contracts,  is,  James  Hartley^  and 
James  Hartley  alone,  and  the  thing  he  contracts  to  do, 
is,  to  serve  him  or  those  who  may  at  any  future  time 
during  the  term  carry  on  the  trade.  The  contract  then 
goes  on  to  provide  that  Pike  shall,  at  all  times  during 
the  term,  do  his  best  endeavours,  and  use  his  utmost 
care,  diligence,  and  industry  in  and  about  the  works 
and  service  of  Hartley  and  the  person  or  persons 
aforesaid,  for  his  and  their  benefit,  and  shall  not  cans6 
to  be  done  any  matter  or  thing  whatsoever  that  may~ 
tend  to  the  hurt,  damage,  or  prejudice  of  Hartley^ 
or  his  partner  or  partners,  or  such  of  them  as  shalHI 
carry  on  the  business  now  carried  on  by  him,  an^= 
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ihall  not,  at  any  time  or  times  during  the  termj  ne- 
glect, or  absent  himself  from,  the  said  work  and  service, 
withoat  the  consent  in  writing  of  HaHley^  or  his  partner 
or  partners  for  the  time  being,  or  either  or  such  of  them 
as  shall  carry  on  the  business  now  carried  on  by  him, 
and  shall  not,  at  any  time  during  the  term,  work  with 
or  for,  or  serve,  any  other  person  or  persons  whom- 
soever, at  any  other  glass-house  or  place  whatsoever, 
without  such  consent.  The  whole  of  these  provisions 
shew  that  the  carrying  on  of  the  business  which  Hartley 
was  at  the  time  carrying  on,  was  the  substratum  of  the 
agreement.  The  term  of  service  was  to  depend  upon 
die  existence  and  the  carrying  on  of  the  business. 
There  could  be  no  service  by  Pike^  and  no  dispensation 
by  Hartley^  unless  the  business  were  continuing.  Upon 
the  business  ceasing,  it  follows  thiat  the  agreement  falls 
to  the  ground  on  both  sides.  Then,  there  is  a  contract 
on  the  part  of  Hartley  to  pay  to  Pike  certain  wages  for 
a  given  quantity  of  work,  and  at  certain  rates  for  addi- 
tional work ;  and,  further.  Hartley  engages  to  find  Pike 
some  other  description  of  work,  provided  he  shall  not 
require  1200  tables  each  week,  so  that  Pik^s  weekly 
wages  shall  not  be  less  than  245.,  except  when  a  fur- 
nace shall  be  out,  in  which  case  Pike  agrees  to  work 
fi>r21s.  per  week.  It  is  then  provided,  that,  in  case 
Pike  shall  be  sick  or  lame,  or  otherwise  incapacitated 
to  perform,  or  shall  not  perform,  his  work,  or  shall 
misconduct  himself,  or  if  Hartley^  or  his  partner  or 
partners  for  the  time  being,  or  either  or  such  of  them 
as  shall  carry  on  the  trade  or  business  now  carried  on 
by  him,  shall  discontinue  the  business,  during  the  term, 
then,  in  either  of  such  cases,  Hartley^  or  his  partners, 
Sec,  shall  be  at  liberty  to  employ  any  other  person  in 
the  room  of  Pike^  and  shall  not  be  obliged  to  pay  Pike 
apy  wages  or  other  satisfaction.  It  seems  to  me  that 
there  is  no  foundation  for  any  of  the  objections  that 
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have  been  urged*  It  is  not  necessary  to  deny  tliat  ibis 
agreement  might  operate  in  restraint  of  trade  to  an  ex- 
tent that  would  vitiate  it,  if  it  gave  the  plaintiff  a  right 
to  keep  Pike  unemployed  during  any  part  of  the  seven 
years.  It  is  enough  to  say  that  this  agreement  gives 
him  no  such  right.  The  master  engages  to  employ  the 
workman  for  the  seven  years  at  a  given  rate  of  wages^ 
except  in  the  events  that  are  specially  provided  for» 
viz.  incapacity  or  misconduct  of  the  workman^  or  the 
master  ceasing  to  carry  on  the  trade.  The  engagement 
on  the  part  of  the  master,  in  the  event  of  the  particular 
goods  not  being  wanted,  to  find  the  servant  other  work 
that  shall  produce  the  prescribed  amount  of  wages, 
exhibits  sufficient  mutuality.  There  are  plain  and  well- 
defined  obligations  on  botli  sides.  I  am  clearly  of 
opinion  that  there  is  no  want  of  mutuality,  and  no  vio« 
lation  of  the  principle  of  law  as  to  contracts  in  restraint 
of  trade.  With  respect  to  the  possibility  of  third  per- 
sons becoming  interested  in  the  contract,  —  it  seems  to 
me  that  tliere  is  nothing  in  that  to  prevent  Hartley  from 
suing  or  being  sued  upon  the  agreement.  It  b  by  no 
means  an  unusual  provision  to  make,  (a)  Then  it  is 
said,  that,  by  this  agreement,  the  workman  may  be 
bound*  to  serve  parties  against  whom  he  would  have 
none  of  the  remedies  provided  by  the  statutes  regulating^ 
the  relation  of  master  and  servant.  That  may  be  sa 
But  the  answer  is,  that  the  summary  proceding  may  not 
be  so  valuable  as  some  of  the  advantages  which  this 
agreement  gives  him.(&) 


CaESSWELL,  J.  I  also  am  of  opinion  that  this  rule 
should  be  discharged.  The  substance  of  this  agree- 
ment is,  that  Pike  shall  serve  Hartley^  and  his  partner 


(a)    Vide  Boyd  v.   Moyle^ 
ant^.  Vol.  II.  p.  644. 
1^  (6)  If  Pike  had  further  pro- 
mi^isd  to^do  a  thing  wholly  col- 


lateral^ the  conrideration  woald 
appear  to  be  sufficient  to  rap* 
port  such  promise. 


11  VICTORIA, 

or  partners  for  the  time  being,  during  tbe  term  of  seven 
years,  and  that  Hartley^  or  those  who  should  carry  on 
the  business,  should  find  Pike  work  that  should  enable 
him  to  earn  245.  per  week,  or  2 1 5.  per  week  in  the 
event  of  a  furnace  being  out.     It  would  be  a  most 
grievous  restraint  of  trade  if  no  valid  contract  could  be 
entered  into  by  a  workman   that  would  override  a 
change  in  the  firm,  and  it  would  operate  most  injuriously 
to  the  interest  of  the  working  classes  themselves.     By 
this  agreement,  Hartley  at  all  events  .binds  himself  to 
find  work  for  Pike  during  the  seven  years,  subject  to 
the  interruptions  that  are  specially  provided  for.    As  to 
the  supposed  restraint  of  trade,  I  do  not  very  well  see 
kow  that  question  can  arise  here.     I  quite  agree  with 
Mfe^  B.,  who  says,  in  the  case  of  Pilkington  v.  Scoii : 
^^The  case  depends  not  so  much  on  any  principle  re« 
lating  to  contracts  in  restraint  of  trade,  as  upon  the 
principles  relating  to  contracts  in  general ;  because,  if 
it  was  a  contract  with  the  workman  to  work  for  the 
plaintifik  for  seven  years,  and  by  the  plaintiffs  to  employ 
him  for  that  time,  it  clearly  was  not  void  as  being  in 
restraint  of  trade."     The  provision  as  to  the  discontin- 
nance  of  the  business,  means  a  substantial  and  bond  fide 
ceasing  to  trade,  and  not  a  mere  temporary  suspension. 
Whenever  that  might  happen.  Pike  would  want  no 
leave  to  work  for  any  other  firm :  and  leave  could  only  be 
given  by  persons  continuing  to  carry  on  the  business. 
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V.  Williams,  J.  I  entirely  concur  in  the  construc- 
tion put  upon  the  agreement  by  my  brothers  Maule  and 
Cftsswell.  It  clearly  contemplates  nothing  that  can  be 
construed  to  be  an  unreasonable  restraint  of  trade. 
Ihere  is  no  substance  in  the  objection  as  to  the  intro- 
duction of  new  partners.  And,  as  to  the  rest,  I  think 
^  case  is  governed  by  Pilkington  v.  IScott. 

Rule  discharged. 


[ 
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The  26th  sec  A  SSUMPSIT,  for  not  accepting  scrip  or  shares  in  a 

7  &  8  VieL  joint-Stock  company,  called  The  East^India-Raih 

c  110.  pro-  way  Company  ;  with  the  usual  money  counts. 

*"**rf^f  "^^  defendant^  amongst  other  pleas,  pleaded,  ninthly, 

■hares  in  any  ^  follows : — As  to  the  first  count  of  the  declaration,— 

joint-stock  that,  before  the  making  of  the  said  alleged  contract  and 

^dS^^at  promise  in  the  first  count  mentioned,  and  before  the 

actyOe 

formation  of  whi^  Aall  be  commenced  after  lit  qf  November,  1844^  until  sodi 

joint-stock  company  shall  have  obtained  a  certificate  of  complete  registration. 

In  assumpsit  for  not  accepting  shares  in  a  railway  company,  the  defendant 
pleaded,  that,  after  the  Ist  of  November ,  1844,  divers  persons  exceeding  the 
number  of  twenty-five,  were  united  and  estaUisbed  as  a  joint-stocjc  company  in 
Engkmdf  for  the  purpose  of  executing  certain  works  that  might  be  carried  on 
without  obtaining  the  authority  of  parliament,  to  wit,  for  the  purpose  of  makii^ 
a  certain  railway  in  India;  that  the  company  had  not  been  formed  or  eetMieked, 
either  by  or  in  the  names  of  any  other  person  or  persons,  or  in  any  way,  on  or 
brfore  tKelet  day  of  November,  1844^  nor  had  the  company  ever  at  any  time 
been  incorporated  by  statute  or  charter,  %cc  ;  and  that  the  company  had  not 
obtained  any  certificate  of  complete  registration,  under  the  7  &  8  VieL  o.  110. 

At  the  trial,  it  was  proved,  that  one  S,  went  to  India  in  1843,  for  the  purpose 
of  promoting  the  formation  of  railways  there ;  that  he  had  conversations  with 
certain  persons  there  touching  a  line  of  railway  between  M,  and  D.;  that 
meetings  were  held  upon  the  subject,  and  promises  of  assistance  were  obtained 
from  persons  who  agreed  to  be  parties  to  a  company  for  that  purpose,  when 
formed ;  that,  in  July,  1844,  S.  procured  a  draft  deed  of  settlement  to  be  pr&* 
pared  in  India;  that  he  left  India  in  September,  1844,  and  during  lus  hmneward 
voyage  drew  up  a  report  upon  the  subject  of  the  proposed  line ;  that  Sm  arrived 
in  England  on  the  3rd  of  November,  1844  ;  and  that  the  company  was  prooi' 
eionaUy  registered  in  May,  1845 ;  but  that  it  had  never  been  completely 
registered :  — 

Held,  that  tiiere  was  no  evidence  to  go  to  the  jury,  that  the  formation  of  the 
company  had  been  commenced  before  the  1st  of  November,  1844 :  But, 

SenMe,  that  tiie  plea,  though  good  after  having  been  pleaded  over  to,  would 
have  been  bad  on  demurrer,  for  alleging  that  the  company  had  not  been  /brmed 
or  eetabUehed  on  or  before  the  1st  of  November,  1844,  instead  of  negativing,  in 
the  terms  of  the  statute,  that  the  formation  of  the  company  had  been  eommeneed 
before  that  day. 
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aocroing  of  the  alleged  causes  of  action  in  the  said  first        1847. 
count  mentioned,  or  any  of  them,  or  any  part  thereof,        — — ^ 
and  after  the  1st  of  Nooember^  1844.,  to  wit,  on  the  81st       BADm,. 
of  December f  1845,  divers  persons  whose  names  are  to      Plamutv. 
the    defendant   unknown,  exceeding    the    number    of 
twenty-five  (without  including  any  admission  into  the 
partqership  hereinafter  mentioned,  subsequent  to  the 
formation  thereof,  on  devolution  or  other  act  in  law), 
consisting,  to  wit,  of  thirty  persons,  had  been  and  then 
were  united  in  partnership,  and  established  as  a  joint* 
stock  company,  in  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  England^  for  the  pur- 
pose of  executing,  for  profit  to  the  said  partnership, 
oertiun  works  which  then  might  and  could,  and  still  can, 
be  carried  into  execution  without  obtaining  the  authority 
of  parliament,  that  is  to  say,  for  the  purpose  of  making 
a  certain  railway  in  that  part  of  Her  Majesty's  do*« 
minions,  called  India^  to  wit,  a  railway  to  be  called  7^ 
Eost'India  Railway:    that  the  said  partnership  and 
company  hath  noi  been  formed  or  establi^ed^  either  by, 
or  in  the  names  of,  any  other  person  or  persons  whatso- 
erer,  or  in  any  way  howsoever,  on  or  before  the  \st  dojtf 
of  Naoember^  1844,  nor  hath  the  said  partnership  or 
company  ever  at  any  time  been  incorporated  by  statute 
or  charter,  or  authorised  by  statute  or  letters-patent  to 
soe  or  to  be  sued  in  the  name  of  any  officer  or  person : 
that  the  aforesaid  partnership  or  company  had  not,  at 
the  time  of  the  making  of  the  alleged  contract  and 
promise  in  the  first  count  mentioned,  or  at  the  time  of 
the  settlement,  purchase,  or  payments  by  the  plaintifis^ 
^  in  the  first  count  mentioned,  or  at  any  time  before 
the  commencement  of  this  suit,  obtained  any  certificate 
^^  complete  registration  under  or  in  pursuance  of  the 
Pi^ovisions  of  a  certain  act  of  parliament  made  and 
V^^sed  in  a  session  of  parliament  holden  in  the  7th.  and 
^^  years  of  the  reign  of  Her  Majesty  Queen  Victoria^  for 
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1847.        the  regislralloo,  iiicoq)oratioo»  and  regulatioo  of  joiDt- 
^tock  compsaks  {a) :  that  tlie  sakl  sbares  in  the  said 
first  count  meiitiocetiy  and  all  and  cTcrjr  of  Cheoiy  werc^ 
at  the  time  of  the  makii^  of  the  contract  and  promise 
in  the  first  count  mentioDed,  and  of  the  said  settlement^ 
porchase,  and  payments  bj  the  plaintifl^,  as  in  the  first 
count  mentioned,  shares  and  interests  in  the  aibccsaid 
partnership  and  company,  claimed  bj  divers  persons 
whose  names  and   number  are  to  the  defendant  un- 
known: that  the  said  scrip-receipts  in  the  said  first 
count  mentioned,  and  all  and  everj  of  them,  were 
scrip-receipts  purporting  to  entitle  the  holder  thereof,  to 
the  said  last-mentioned  claimed  shares  and  interests  in 
the  said  partnership  and  company :  and  that  the  said 
shares  and  scrip-ieceipts  in  the  said  first  count  men- 
tioned, were  not,  nor  were  any  or  either  of  them,  other 
or  different  shares  or  scrip-receipts  than  as  last  afiure- 
said — Terificatioo. 

To  this  plea,  the  plaintiff  replied  de  infwrid. 
The  cause  was  tried  before  Erle^  J.,  at  the  sittings  in 
L/mdon  after  Trinity  term,  1846.  The  material  facts 
were  as  follows : — In  the  year  184S,  one  Siepkauom^ 
an  engineer,  went  out  to  India^  as  a  private  speculation, 
and  at  his  own  expense,  for  the  purpose  of  promoting 
the  formation  of  railways,  and  the  iotroduction  of  steam 
navigation,  throughout  tlie  territories  under  the  do- 
minion of  the  Easi'India  Company.  Whilst  tliere^  he 
had  conversations  with  several  persons  of  influence, 
touching  a  line  of  railway  between  Mirzapoor  and 
DMi :  meetings  were  held  upon  die  subject,  and  pro- 
mises of  assistance  and  co-operation  were  obtained  from 
individuals,  who  agreed  to  be  parties  to  a  company  for 
that  purpose  when  formed.  In  JW/y,  1844,  Siqi^ieHsoH 
procured  a  draft  deed  of  settlement  for  a  proposed  com- 
pany, to  be  prepared  in  India*     He  left  India  in  S7?- 

(«)  7&8  net.  Clio. 
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temhrr^  1844;  and,  in  the  course  of  the  voyage  home, 
be  drew  up  a  report  upon  the  subject  of  the  proposed 
line*     He  arrived  in  England  on  tlie  3rd  of  November^ 
1844;  and,  in  the  course  of  that  month,  he  handed  a 
prospectus  to  Messrs.  Capes  and  Stewart^  the  solicitors  to 
the  proposed  company ;  which  prospectus  was  shortly 
arterwftrds  printed  and  circulated.     Tke  company  was 
jMXWtsionaUy  registered  in  May^  184>5,   as  "  The  East" 
Jndta^JSaihDoy  Company^^  but  it  had  never  been  com- 
pletely registered.     Stephenson  returned  to  India  in  the 
oourse  of  the  year  1845,  for  the  purpose  of  making  a 
survey  of  the  country  through  which  the  proposed  line 
'vras  to  pass. 

On  the  part  of  the  defendant,  it  was  insisted  that 
this  evidence  sustained  the  ninth  plea, — shewing  that 
the  company  had  not  been  formed  or  established  on  or 
before  the  1st  of  Navemberj  184*4;  and  therefore  that 
the  transfer  and  sale  of  shares  therein  was  illegal,  by 
the  7  &  8  Vict.  c.  1 10.  s.  26.  {a) 


(a)  Mliich  enacts,  "  that  no 
fltlumiiolder  of  any  joint^stock 
eompsnyy  completely  registered 
unider  this  act,  riudlbe  entitled 
to    RoeiTe    any   dividends    or 
profiti,  or  be  entitled  to  the  re- 
medial or  powers  hereby  given 
to  shardidderB,  until  he  shall 
^ve  exaeoted  the  deed  of  aet- 
^inent  of  the  aaid  company, 
<^  aone  4eed  referring  thereto, 
^iHl  ilio  have  paid  up  all  in- 
*^J^ment8  or  calls  due    from 
Itim,  ind  shall  have  been  regis- 
^^^^  Id  the  registry  office  afore- 
••id  [«.  15.  19.];  and,  fur- 
^^r,  that  it  ahall  be  lawful  for 
*^Oy  shareholder    who    shall 
'^^e  signed    snch   deed,   and 
^^<1  up  aach  instalments  or 
^^lljy  and  shall  have  been  regis- 
^^^^1  and  he  is  hereby  entitled 
— -  to  be  present  at  all  general 


meetings  of  the  company,— 
and  also  to  take,  part  in  the 
discussions  thereat,  —  and  also 
to  vote    in   the  determination 
of  any  question  thereat,   and 
that,  either  in   person  or  by 
proxy,  unless  the  deed  of  set- 
tlement shall  preclude  share- 
holders from  voting  by  proxy,— 
and  also  to  vote  in  the  choice 
of  directors,  and  of  every  au- 
ditor to  be  elected  by  the  share- 
holders, —  suljtject,   neverthe- 
less   to  the  provisions  of  this 
act,  and  of  the  deed  of  settle- 
ment of  the  company,  or  other 
special  authority,  so  far  as  such 
provisions  shall  either  regulate 
or  restrict  the  exercise  of  such 
powers,  but  not  so  as  to  deprive 
such  shareholders  thereof ;  and, 
further,   with  regard  to  sub- 
scribers and  every  person  en- 
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The  learned  judge  lefl  it  to  the  jary  to  say  whether 
or  not  the  formation  of  the  company  had  been  commenced 
on  or  before  the  1st  of  Nooember,  1844;  telling  them 
that  it  was  not  essential,  in  order  to  satisfy  the  words  of 
the  statute,  that  the  formation  of  the  company  should 
have  been  completed  on  or  before  that  day. 

The  jury  returned  a  verdict  for  the  plaintiflTs. 


Whitehurstj  m  Michaelmas  term,  1846,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirectioD, 
and  that  the  verdict  was  against  evidence. 


Byles^  Serjt.,  and  Unthank^  now  shewed  cause.  The 
plea  in  question  is  framed  upon  the  26th  section  of  the 
statute  7  &  8  Vict*  c  110.  which  prohibits  the  transfer 
of  shares  in  any  joint-stock  company  within  the  pur- 
view of  the  act,  the  formation  of  which  shall  have  been 
commenced  after  the  1st  of  November^  1844,  until  such 
joint-stock  company  shall  have  obtained  a  certificate  of 
complete  registration.  The  evidence  shewed  clearly 
that  the  formation  of  this  company  had  comAienoed 
long  before  that  day.  It  will  be  said  that  the  plea  is 
bad,  inasmuch  as  it  does  not  implicitly  follow  the  words 


titled  and  duming  to  be  en- 
titled to  any  share  in  any  joint- 
Btock  company^  the  formatum 
of  whi^  diatt  be  commenced 
after  the  let  of  November^ 
1844,  that,  until  inch  joint- 
stock  company  shall  have  ob- 
tained a  certificate  of  complete 
registiation,  and  until  any  such 
subscriber  or  person  shall  have 
been  duly  registered  as  a  share- 
holder, in  the  said  registry 
office,  it  shall  not  be  lawful  for 
such  person  to  dispose,  by  sale 
or  mortgage,  of  such  share,  or 
of  any  interest  therein,  and  that 
every  contract  for  a  sale  or  dis- 
posal of  such  share  or  interest. 


shall  be  void,  and  that  every 
person  entering  into  such  con* 
tract  shall  forfeit  a  sum  not 
exceeding  lOA;  and  tiiat^  for 
better  protecting  purdiaaen^  it 
shall  be  the  duty  of  the  di- 
rectors of  the  company  by 
whom  certificates  of  shares  are 
issued,  to  state,  on  every  sodi 
certificate,  the  date  of  the  first 
complete  registration  of  the 
company,  as  before  provided; 
and  that,  if  any  such  director 
or  officer  knowingly  make  a 
false  statement  in  that  respect, 
then  he  shall  be  liable  to  the 
pains  and  penalties  of  a  mis- 
demeanor." 
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of  the  act:  and,  no  doubt,  it  is  so,  if  the  words  *<  formed 
or  established'*  are  to  be  construed   in  their  strict 
j^rammatical  sense.     But,  where  the  language  of  a  plea 
is  equivocal,  it  is  not  misdirection  on  the  part  of  the 
Jodge^  in  leaving  the  case  to  the  jury,  to  put  such  a 
constmction  upon  it  as  will  make  the  plea  a  good  one. 
Iliasy  in  Chambers  v.  Jones  {a)f  a  plea  to  an  action 
mgBinst  the  marshal  for  the  escape  of  a  prisoner  in  cus- 
tody for  debt,  after  stating  the  return  of  the  prisoner 
iDto  castody  after  such  escape,  before  action  brought, 
Blc^  alleged  that  the  defendant  did  thereupon  then  and 
aftefjuirds  detain  the  prisoner  in  his  custody  in  execu- 
tion, &&,  under  and  by  virtue  of  the  said  commitment, 
Slo.  :  the  replication  traversed,  that,  after  the  prisoner's 
return,  the  defendant  did  keep  and  detain  the  prisoner  in 
custody,  in  execution,  &c.,  in  manner  and  form  as  stated 
in  the  flea  ?  and  it  was  held,  that  a  detention  down  to  tie . 
wmmencemeni  of  the  action^  or  until  a  legal  discharge 
from  such  detention,  was  virtually  implied  in  the  plea, 
md  included   in  the  traverse;  and  therefore  that  the 
plea  was  n^^tived  by  evidence,  that,  after  the  prisoner's 
Tetmm,  he  again  escaped,  and  died  out  of  custody.    Lord 
^Betioroi^h  there  said:  <<The  plea  is  altogether  in- 
definite as  to  the  period  of  detention ;  and  the  proof  of 
uiy  detention,  even  for  a  single  moment,  after  his  re- 
^ni,  would  satisfy  the  literal  terms  of  it.     It  must  be 
understood,  however,  that  the  defendant  meant  that 
there  had  been  such  a  detention  as  would  make  the 
'^B^  an  answer  to  the  action,  r.  e.  that  he  had  so  kept 
^  detamed  the  prisoner  as  to  be  no  longer  liable  for 
the  first  escape.     And  this  brings  us  to  the  question, 
^'hetber,  upon  a  plea  of  subsequent  return,  it  be  neces- 
^  to  state ,  any,  and  what,  detention.     If  it  be  not 
^^^^sssary  to  state  any  detention,  or,  if  it  be  sufficient  to 
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state  some  detention,  without  bringing  it  down  to  the 
period  when  the  action  was  commenced,  there  ought  to 
have  been  a  new  assignment :  but,  if  it  be  essential  to 
state  a  detention,  and  to  shew  that  it  either  continued 
when  the  action  was  commenced,  or  that  somethuig  had 
intervened  to  put  a  legal  termination  to  it,  a  detention 
to  the  time  of  the  action,  must  be  considered  as  the 
detention  properly  in  issue  upon  these  pleadings;  and, 
as  the  evidence  negatived  such  a  detention,  the  verdict 
for  the  plaintiff  is  right."  (a)  [F.  Williams^  J.  The  plea 
being  good   after  verdict,  the  judge  was  justified  in 
putting  the  question  to  tlie  jury  in  a  sense  that  would 
support  the  plea.     Maulc^  J.   Tiie  defendant  here  takes 
upon  himself  to  prove  that]  the   company   was    not 
formed   or  established  on  or  before  the  1st  of  Na^ 
vembeTf  1844.]      If  the  legislature  had  so  intended, 
it  would  have  been  easy  for  them  to  say  that  there 
should  be  no  traffic  in  shares  until  after  j^(n;moiia/ re- 
gistration, which  is  put  at  the  very  threshold  of  the 
formation  of  the  company.     The  learned  judge  cor- 
rectly construed   the   plea  as  meaning   what  the  act 
means.     There,  clearly  was  no  evidence  to  go  to  the 
jury  of  a  complete  formation  of  the  company  before 
the  1st  of  Novejnbcr,  J  844;  but  there  was  ample  evi- 
dence that  its  formation  had  commenced  long  before  that 
day.     [^Maule^  J.   The  act  uses  the  word  partnership. 
It  is  difficult  to  say  that  the  promoters  of  this  company 
commenced  the  formation  of  a  partnersliip  before  tlie 
1st  of  November^  1844.]     Assuming  that  the  direction 
was  incorrect,  the  plea  is  bad  upon  the  face  of  it ;  and 
there  is  no  reason  for  awarding  a  new  trial.     The  plea 
should  have  stated  that  the  formation  of  the  company 
was  not  commenced  on  or  before  the  1st  of  Noventbei'j 
1844.  *  If  the  question  had  been  presented  to  the  jury 

(a)  11  £(w/,  408,  409.  And     S^' O.   921,   3    Scott,   N.   R* 
see  havis  v.  Chapman,  2  M.     238. 
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in  the  words  of  the  issuer  a  verdict  for  the  defendant 

on  that  plea  would  have  been  of  no  avail :  the  plaintifTs 

vould  dearly  have  been  entitled  to  judgment  tion  oIh 

^nU  veredicto.   [Maule^  J,   Not  having  been  demurred 

^o»  the  plea  must  be  read  in  a  sense  to  make  it  a  good 

pica,  and  consistent  with  the  act  of  parliament.] 
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Hauls,  J.  (a)     It  appears  to  me  that  the  learned 
judge  was  quite  right  in  the  construction  he  put  upon 
this  plea.     The  plea  does  not,  in  terms,  follow  the  act 
ot  parliament.    The  act  speaks  of  companies  the  forma- 
tion of  which  shall  be  commenced  after  the  1st  of  No^ 
tVM&fr,  1844.    The  plea  says,  that  **  the  said  partner- 
ship or  company  had  not  been  Jinked  or  estaUished  in 
ftoy  manner  howsoever,  on  or  before  the  1st  of  Novembei\ 
1844."    Although  that  might  have  been  an  insufficient 
node  of  pleading,  if  specially  demurred  to,  yet,  inas- 
iDQch  as  it  has  been  pleaded  over  to,  it  must  now  be 
ooDstrued  in  a  sense  that  will  make  it  a  good  plea«(&) 
The  act,  by  speaking  of  companies  the  formation  of 
which  shall  be  commenced  after  the  1st  of  Naoember^ 
1B44,  does  not  comprehend  such  companies  as   have 
not  b^^n  to  exist  as  companies.     Mere  schemes  or 
Uets  Boating  in  one  or  tWb  men's  minds,  and  not  re- 
doced  to  any  thing  tangible,  are  not  within  the  contem- 
plation of  the  act.     Notwithstanding  that  this  plea  does 
iK)t  fellow  the  words  of  the  act,  I  think  the  learned 
judge  very  properly  construed  it  by  the  act,  and  pre- 
pay left    it    to    the   jury  as    raising  the  question 
whether  this  company '  commenced  to  be  formed   be* 
^  the  Ist  of  November  J  1844.      But,   although  the 
pica  raises  tliat  question,  I  do  not  think  there  was  any 


(0  T^,  C.  J.,  was  Bitting 
^  ^  priM,  and  CoUman^  J., 
^•tchtmbcw. 
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1847.  evidence  for  the  jury  that  the  formation  of  the  company 
had  commenced  before  that  day ;  and  therefore  I  think 
the  learned  judge  was  wrong  in  leaving  that  question 
Plaskitt.  to  the  jury.  The  primd  facie  case  made  out  on  the 
part  of  the  defendant,  distinctly  shewed  that  the  formar 
tion  of  the  company  did  not  commence  until  after  the 
1st  of  November^  1844 :  and  there  was  no  evidence  on 
die  other  side  to  rebut  that.  Mr.  StephensotCs  evidence 
shewed  that  he  had,  in  the  year  184S,  thought  about 
die  construction  of  railways  in  Indian  and  that  persons  to 
whom  he  had  spoken  upon#the  subject,  had  expressed 
a  wish  to  become  sharers  in  the  adventure  when  a  comr 
pany  should  be  established.  In  Jf^,  1844,  Siephenaom 
caused  a  draft  deed  of  settlement  to  be  prepared  in 
India  i  and  he  arrived  in  England  on  the  Srd  of  JVi>- 
vember  in  that  year,  with  a  report  which  he  bad  pre- 
pared during  his  voyage  home:  and  it  was  not  until 
some  time  after  this,  that  the  formation  of  the  company 
in  question  commenced,  —  some  time  between  the  Srd 
of  November^  1844,  and  the  provisional  regbtration  in 
itfay,  1845.  I  therefore  think  there  was  no  evidence 
upon  which  the  jury  could  find  for  the  plainUfis  on  the 
ninth  plea;  and,  consequently,  that  upon  that  ground, 
the  rule  must  be  made  absoltfte  for  a  new  trial.  Whether 
the  plea  be  a  good  one  or  not,  the  defendant  is  entitled 
to  have  the  issue  tried. 

Cresswell,  J«  If  the  question  upon  the  ninth  plea 
be  at  all  doubtful,  there  is  no  ground  for  refusing  a  new 
trial.  I  agree  with  my  brother  Matde  in  thinking  that 
there  was  evidence  of  the  commencement  of  the  forma- 
tion of  the  company  in  question  after  the  1st  of  No^ 
vemberf  1844,  but  not  before  that  day. 

V.  Williams,  J.  I  am  of  the  same  opinion.  Upon 
this  evidence,  the  learned  judge  should  have  told  the 
jury  that  there  was  nothing  to  warrant  them  in  finding 
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tliat  the  formation  of  the  company  commenced  prior  to 
the  1st  of  November^  1844.    The  only  doubt  I  have 
entertained,  has  been  with  reference  to  the  badness  of 
the  plea.     It  clearly  would  have  been  bad  on  demurrer, 
because,  according  to  a  construction  of  which  it  is  sus- 
ceptible, it  raises  a  question  whether  the  company  had 
been  oompletely  formed  on  or  before  the  1st  of  November, 
1844 :  and,  if  a  plea  is  capable  of  a  construction  that 
ii  &tal  to  its  validity,  and  that  is  pointed  out  as  cause 
of  demurrer,  the  court  is  bound  to  apply  that  construc- 
tioQ  to  it.    Where  the  plea  is  pleaded  over  to^  a  con- 
tnry  rule,  however,  prevails.    After  verdict,  we  may 
iHlime  the  averment  here,  to  be  tantamount  to  an  aver- 
enneDt  that  the  formation  of  the  company  had  not  been 
nmmenced  before  the  1st  of  Naoember,  1844,  the  words 
being  fiurly  susceptible  of  that  construction.    The  ques- 
tioD,  therefore,  left  by  the  learned  judge  would  have 
been  the  proper  one,  if  there  had  been  any  evidence  to 
support  the  affirmative. 
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T^EBT,  for  money  had  and  received.     Plea,  never  in-  The  8  &  9 
debted ;  upon  which  issue  was  joined.  ^^  ^*  ^^•» 

loe  cause  was  tried  before  Wilde,  C.  J.,  at  the  sit-  avoids  con- 
^gsia  London  after  Micliaelmas  term,  1846.     It  ap-  tracts  by  way 
l*Med  that  the  action  was  brought  to  recover  a  sum  of  ^g^^^i^j 

prohibits  the 
litiintenanoe  of  actions  for  the  recovery  of  money  won  upon  any  wager^  or  deposited 
^  the  lunds  of  a  stakeholder  to  abide  the  event  of  any  wager,  —  does  not  pre- 
^  a  party  who  repudiates  the  wager  before  the  event  is  ascertained^  from  re 
coreiing  bade  from  tbe  stakeholder  the  amount  of  his  deposit. 
^^tnik,  that  a  defence  arising  out  of  this  statute,  must  be  pleaded  specially. 

T  2 


2?2 


MICHAELK^AB  VACATION, 


1847. 
Varney 

HiCKVAlf. 


QOL  deposited  by  the  plaintiff  witli  the  deieDdant^  as 
stakeholder,  to  abide  the  event  of  a  trotting-match.  la 
support  of  the  plaintiff's  case  the  following  memorandum 
was  put  in :  — 

^^  March    25th,  184-6,    ^r.Vamey  bets   Mr.  Isaacs 

20/.  that  his  horse  will  make  the  best  of  his  way  for  two 

miles  against  Mr.  Isaac^s  horse.     Mr.  Vamey  to  have 

the  same  horse  that  he  used  when  Mr.  Hichnan  rode 

with  him  to  the  coursing-match  at  Hampton.     Each 

horse  to  draw  10  cwt.  besides  the  carriage.    The  match 

to  come  off  on  Monday^  the  SOth  o^  March j  1846.    The 

horse  to  have  been  the  property  of  Mr.  Isaacs  for  the 

last  eighteen  months.     The  match  to  come  off  on  the 

Uxbridge  road. 

(Signed)     ^^John  Vamey. 

**  The  money  to  be  deposited  with  Mr.  Hickman  on 
or  before  the  28th  of  March^  1846. 

(Signed)     "J.  Hickman,  for  Mr. Isaacs*^ 

*^  Witness  to  1/.  having  been  staked 
on  both  sides  for  the  completion 
of  the  above  match, 

«  Samuel  Ellis:' 

It  was  proved,  that  the  plaintiff  and  Isaacs  had  each 
deposited  20/.  with  the  defendant,  in  furtherance  of  the 
wager;  that,  before  the  race  was  run,  the  plaintiff  gave 
the  defendant  notice  that  he  declined  the  bet,  and  de- 
manded back  his  deposit;  and  that,  the  plaintiff  not 
attending  to  contest  the  race,  Isaacs  was  declared  the 
winner,  and  received  the  40/. 

On  the  part  of  the  defendant,  it  was  submitted  that 
the  plaintiff  must  be  nonsuited,  the  contract  under  which 
the  money  was  paid,  being  expressly  declared  illegal,  by 
the  8  &  9  Vict.  c.  109.  5.18.,  which  enacts  <<  that    alL 
contracts  or  agreements,  whether  by  parol  or  in  writ- 
ing, by  way  of  gaming  or  wagering,  shall  be  null  an 
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roid;  and  fbat  no  suit  shall  be  brought  or  maintained  in 
aoj  ooart  of  law  or  equity^  for  recovering  any  sum  of 
moiMj  or  valuable  thing,  alleged  to  be  won  upon  any 
wageri  or  vAick  shall  have  been  deposited  in  the  Jiands 
of  oKjjf  penon  to  abide  the  event  on  which  any  wager 
Aatt  have  been  made:  provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription 
or  contribution}  or  agreement  to  subscribe  or  contribute, 
finr  or  towards  any  plate,  prize,  or  sum  of  money,  to  be 
iwarded  to  the  winner  or  winners  of  any  lawful  game, 
sport,  pastime^  or  exercise." 

The  learned  judge  overruled  the  objection,  and  told 
the  jary,  that,  if  they  were  satisfied  that  the  plaintiff 
had  abandoned  the  wager  and  revoked  the  authority  of 
the  stakeholder,  before  the  time  appointed  for  the  deter* 
Aiioation  of  the  wager,  he  was  entitled  to  recover  back 
^e  amount  of  his  deposit,  as  money  had  and  received 
to  his  use. 

The  jury  returned  a  verdict  fur  the  plaintiff. 


1847. 
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Parrjf^  in  Hilary  term  last,  obtained  a  rule  nisi  for  a 
i^ew  trial,  on  the  ground  of  misdirection. 


Talfimrd^  Serjt.,  and  Phinn^  now  shewed  cause.     The 

'^Hng  of  the  lord  chief  justice  was  perfectly  correct 

The  otject  of  the  statute  is  sufficiently  apparent  from 

ihe  preamble,  which  recites  that  *^  the  laws  heretofore 

<>>ade  in  restraint  of  unlawful  gaming  have  been  found  of 

^o  avail  to  prevent  the  mischiefs  which  may  happen 

^^Hrefrom,  and  also  apply  to   sundry  games   of  skill 

fixMD  which  the  like  mischiefs  cannot  arise."     The  pre- 

tumble  plainly  shews  that  the  statute  merely  intended  to 

^tsftUe  parties  firom  etiforcing  illegal  wagers,  and  not, 

inddeDtally,  to  declare  the  deposit  forfeited.     The  dis- 

*bifoy  is  imposed  in  very  nearly  the  same  terms  that 

^ere  used  in  the  9  G.  2.  c.  1  i.     The  preamble  of  a 
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Statute  may  legitimately  be  resorted  to  for  the  purpose 
of  explaining  an  obscurity  in  the  enacting  part :  Baconfs 
Abridgment  (a) ;  Dwarris  on  Statutes.  (6)  In  Crespigny 
v«  Wittenoom  (c\  BuUer  and  Grose^  J  J.^  say  that  the  pre- 
amble cannot  control  the  enacting  part  of  a  statute^ 
which  is  expressed  in  clear  and  unambiguous  terms;  biit» 
that,  if  any  doubt  arise  on  the  words  of  the  enacting 
part,  the  preamble  may  be  resorted  to  for  the  purpose 
of  explaining  it  Vice-Chancellor  Wigram,  in  deliver- 
ing judgment  in  Salkeld  v.  Johnston  (<Q,  says :  ^  I  most 
here  observe,  that,  in  the  construction  I  put  upon  the 
act  (tf),  I  do  not  in  any  way  restrain  the  operation  of  its 
enacting  clauses,  in  their  application  to  cases  within  the 
act :  I  use  the  preamble  only  for  the  purpose  of  ascer- 
taining what  the  cases  are  to  which  the  act  was  intended 
to  apply.  This  is  a  strictly  legitimate  process  for  inteiw 
prcting  an  act  of  parliament :  Emanuel  v.  Constable  (g) ; 
Foster  v.  Banbury,  {h)  Indeed,  courts  of  law  have  held 
that  the  mere  subject-matter  of  an  act  alone,  without 
any  preamble,  may  safely  be  relied  upon  for  restraining 
the  operation  of  general  words :  Bnice^  in  re  (f ) ;  Arnold 
V,  Arnold,  {k)  So,  with  respect  to  the  stock-jobbing 
acts.  These,  in  terms,  are  general,  and  would  apply  to 
transactions  in  foreign  stocks,  —  a  verbal  construction 
which  the  courts  have  rejected,  in  favour  of  the  obvious 
intention  of  the  legislature  to  apply  them  only  to  British 
stocks :  Henderson  v.  Bise  (I) ;  fVells  v.  Porter  (m) ;  JB&- 
worth  V.  Cole,  (n)  Other  cases  may  be  cited  to  the  same 
purpose."      ^Maulej  J.   The  legislature,  not  satisfied 


(a)  Title  Statutes  (I.)  2. 

lb)  Edit  1848,  p.  580,  et 
seq.,  where  several  authorities 
are  collected. 

[c)  4  2'.JR,790. 

d)  1  Hare,  20?. 

[e)  2&3  rust.  c.  100. 

r^)  3Rws.^6. 

[h)  3i»m.4a 


s 


(i)  2C.^t/.4S6. 

(k)  2  MyL  ^  Cr.  StSS. 

(0  SStark.N.P.C.\5B. 

(m)  3  N.  C.  722.,  S  SeM^ 
141. :  and  see  Odidey  v.  Rig^^ 
3  N.  a  732.,  3  Scott,  194.,  an^ 
Robson  v«  FoBomes,  3   N.  Ci 
392.,  4  Scott,  43. 

(n)  %M.^W.  31. 
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with  saying  that  the  contract  shall  be  void,  goes  on  to 
declare  that  no  suit  shall  be  maintained  for  recovering 
any  money,  Slc.,  alleged  to  be  won  upon  any  wager,  or 
wbicb  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall 
have  been  made.     If  the  construction  now  contended  for 
is  the  tme  one^  the  latter  part  of  this  enactment  is  insen- 
flble  and  absurd].    Lord  DenmaUf  in  Green  v.  Ward{a\ 
lays :  ^  We  are  bound  to  give  to  the  words  of  the  legis- 
lature all  possible  meaning  which  is  consistent  with  the 
dear  language  used.     But,  if  we  find  language  used 
which  18  incapable  of  a  meaning,  we  cannot  supply  one. 
It  is  true  that  we  have  here  words,  which,  as  they  stand, 
are  useless,  —  a  circumstance^  perhaps^  not  altogether  uu" 
flreedenied*     But,  to  give  an  effectual  meaning,   we 
most  alter,  not  only  <or'  into  'and,'  but  *  issued*  into 
'levied/     It  is  extremely  probable  that  this  would  ex- 
press what  the   legislature    meant.      But  we  cannot 
•apply  it     Those  who  used  the  words  thought  that 
tfaey  had  efiected  the  purpose  intended.     But  we,  look- 
ing at  the  words  as  judges,  are  no  more  justified  in 
iiatioducing  that  meaning,  than  we  should   be  if  we 
^ded  any  other  provision.     We  can  do  no  more  than 
SHre  such  a  meaning  as  the  words  authorise."     The 
tttanifest  object  of  the  statute  was,  to  restrain  gambling, 
tnd  to  relieve  courts  of  justice  from  the  idle  and  un- 
profitable task  of  determining  which  of  two  parties  to  a 
^ager  may  be  entitled  to  the  stakes. 

Assuming  that  the  statute  intended  to  afford  a  de- 
fence in  an  action  of  this  sort,  it  must  be  pleaded  spe- 
cially, and  cannot  be  taken  advantage  of  under  never 
bdebted.     Even  before  the  new  rules,  a  special  plea 
would  have  been  necessary.     The  defence  is  quite  ana- 
\t>goas  to  that  arising  out  of  the  statute  of  limitations, 
w  the  attorneys*  act,  6  &  7  Fict.  c.  73.  5.  37.,  which 

(a)  7  Q.  B.  178. 
T  4 
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makes  the  delivery  of  a  signed  bill,  a  condition  precedent 
to  the  right  to  maintain  an  action,  [ilfau/^,  J«  It  coald 
hardly  have  been  necessary  to  plead  tliis  specially  before 
the  new  rules.  A  special  plea  to  indebitatus  assumpsit, 
or  debt,  was  a  very  rare  thing.  Generally  speaking, 
any  common  law  defence  might  be  given  in  evidence 
under  non  assumpsit,  or  not  guilty.]  By  the  new  rules, 
Hilary  term,  4  ^4.  IV.  Case^  2.,  it  is  provided  that 
in  that  form  of  action,  '^all  matters  in  confession  and 
avoidance,  shall  be  pleaded  specially,  as  in  actions  of  as* 
sumpsit."  And  I.  Assumpsit ^  3.,  provides,  that,  **in  every 
species  of  assumpsit,  all  matters  in  confession  and  avoid* 
ance,  including  not  only  those  by  way  of  discharge, 
but  those  which  shew  the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on  the  ground  of  frauil  or 
otherwise,  shall  be  specially  pleaded;  ex.  gn  Infancy, 
coverture,  release,  payment,  performance,  illegality  of 
consideration  either  by  statute  or  common  law,  &c.  &c., 
and  various  other  defences,  must  be  pleaded.**  In  Poiis 
V.  Spafrow{a)i  in  assumpsit  by  an  attorney,  to  recover 
bis  bill  of  costs  for  preparing  a  deed,  and  also  costs  of 
an  action  instituted  in  pursuance  of  that  deed,  in  which 
action  his  client  had  failed  in  consequence  of  the  deed 
having  been  held  void  on  the  ground  of  maintenance, 
—  it  was  held  that  the  defendant  could  not  set  up  the 
illegality  of  the  contract,  in  answer  to  the  action,  under 
a  plea  of  non  assumpsit.  And  in  Martin  v.  Smith  (A), 
where  a  trotling-match  was  made  between  A.  and  B*  for 
1000/.,  contrary  to  the  statutes,  the  defendant  took  a  50/. 
share  of  A.^s  risk,  and  agreed  to  let  the  plaintiff  par^ 
ticipate  in  it  to  the  extent  of  20/.  A-^s  horse  won,  and 
the  defendant  received  the  5QL  In  an  action  broogfat 
by  the  plaintiff  to  recover  the  20L^  as  money  received 
to  his  use,— >it  was  held  that  it  was  not  competent  to  the 


(a)  1  N.  C.  594.,   1  Scott, 
579. 


(b)  4  AT.  a  436.,   6  Scott, 
268. 
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defendant  to  set  up  tlie  illegality  of  the  transaction^ 
under  non  assumpsit. 

ByUsj  Serjt.,  Pany^  and  Jcj/cef  in  support  of  the  rule. 
Before  the  passing  of  the  statute  8  &  9  VicL  c.  109.,  a 
sum  of  money  deposited  in  the  hands  of  a  stakeholder, 
ereniu  furtherance  of  a  legal  wager,  might  be  recovered 
back,  if  demanded  before  the  wager  was  determined : 
Uikam  V.  Kingsman  {a) ;  Taylor  v.  Leiidey  (A) :  or,  bt- 
fon  it  is  paid  oocvy  in    the  case  of  an  illegal  wager : 
CtiUcn  V.  T/iwlatid  {c) ;  Smilk  v.  Bickmore  {d) ;  Bate  v. 
Cartwrigil  (e) ;  Robinson  v.  Meams.  {g)  \_Phinn.  The  au-> 
thority  otEUham  v.  Kingsman  (a)  is  doubted  by  Parke^  B., 
and  Alderson^  B.,  in  Marryat  v.  Bivderick  (A),  and  is 
ioconsistent   with  Emery  v.  Richards  {i)^  where  it  was 
beld,  that  a  wnger  of  less  than  10/.  on  a  foot-race,  to  be 
run  for  a  sum  under   10/.,   before  the  statute  8  &  9 
Vict,  c  109.,  was  legal  and  valid,  and  that  neither  of 
the  betters  could  recover  back  his  stake  from  the  stake* 
yder  before  the  determination  of  the  event.]     In  Eger^ 
^  ?•  Furzman  (k)  a  wager  was  deposited  with  a  stake* 
'K)lder  on  the  event  of  a  dog-fight,  to  be  paid  over  to 
^^  winner  after  the  event  was  determined.    The  money 
vas  not  demanded  of  the  stake-holder  until  ailer  the 
event  was  determined.     The  judge  {AbboU^  C.  J.)  dis* 
charged  the  jury  from  giving  any  verdict.     IMaule^  J. 
So,  until  tlie  3  &  4  fT.  4.  c.  42.  s.  39.,  the  authority 
of  an  arbitrator  might  be   revoked  at  any  time  be* 
f^re  the  making  of  the  award.]     Now,  by  the  statute, 
1^  is  expressly    declared,      *^  that    all    contracts    or 
>gitements,  whether  by  parol  or  in  writing,  by  way 
of  gaming   or   wagering,   shall   be    null   and   void:" 
^  in  order  to  render  the  prohibition  more  certain 


/«)  ^RSiAUL  683. 
W  9  East.  49. 
W  5  T.  R.  405. 
W  4  Taunt.  474. 
W  7/»Hre,  540. 


(g)  6D.^R.  26. 
(A)  ZM.SiW.  369. 
(•)  1 4  3f.*r.  728. 
(k)  R.  *  M.  214. 
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and  complete,  it  goes  on  to  enact  *'  that  no  snit  shall 
be  brought  or  maintained  in  any  court  of  law  or  equity, 
for  recovering  any  sum  of  money  or  valuable  thing  al<* 
leged  to  be  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made.** 
IMatdei  J.  The  thing  won  is  the  entire  deposit  The 
meaning  of  the  statute  may  be,  to  avoid  the  wager,  and  to 
prohibit  the  winner  from  suing  the  loser,  or  from  soing 
the  stakeholder  to  recover  the  joint  deposits  This  is  an 
action,  not  brought  for  the  sum  won,  but  to  get  back 
the  plaintiff's  own  money.]  It  is  clearly  an  action 
brought  to  recover  a  sum  of  money  deposited  in  the 
hands  of  the  defendant  to  abide  the  event  of  a  wagen 
The  object  of  the  statute  will  scarcely  be  attained,  if  the 
stakeholder  is  not  protected  from  an  action.  The  loss 
of  the  deposit  may  have  been  designed  for  a  penalty* 
Unless  the  words  of  the  act  bear  this  construction,  the 
second  branch  of  the  clause  is  altogether  insensible: 
and  it  is  one  of  the  first  principles  in  the  construction 
of  an  act  of  parliament,  that  it  shall  upon  the  whole  be 
<^  so  construed,  that,  if  it  can  be  prevented,  no  clause, 
sentence,  or  word  shall  be  superfluous,  void,  or  insig- 
nificant.*' (a) 

If  this  be  the  true  construction  of  the  act,  the  second 
question  will  not  arise.  It  is  as  if  the  statute  bad  sakl 
that  no  promise  shall  be  implied  to  repay  money  depo- 
sited for  the  purpose  of  gaming  or  wagering.  [^Maide^  JL 
If  the  act  had  in  terms  said  so,  it  would  have  amounted 
to  illegality  of  consideration ;  which  must  be  pleaded. 
Cresswell^  J.  It  is  not  illegal  to  pay  an  attorney's  bill.] 
A  defence  arising  under  the  apothecaries'  act  (ft)  ap- 
proaches nearer  to  the  present  case.     [^  Williams^  X 


(a )  Bacons  Abridgment,  tit. 
Statute  (I)  2. 

(6)  55  Q.  3.   c.  194.     See 


Morgan  v.  Ruddock,  4  BowL 
P.  C.  SU.,  and  Shearwood  v. 
Hay,  5Ad.S;E.  388. 
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There,  the  prohibition  is  express.]  The  statute  of  limita- 
tions must  be  pleaded,  in  order  to  shew,  that,  although 
a  right  of  action  once  existed,  the  remedy  is  gone  by  the 
lapse  of  time.     That  is  very  different  from  a  statute 
which  dciclares  that  no  action  shall  be  brought  or  main- 
tuned,^- that  is,  that,  if  brought,  and  found,  on  coming 
to  trial,  to  appertain  to  a  wager,  it  shall  not  be  main*' 
tained.     [CressnoeUj  J.    The  want  of  a  note  in  writing 
affiirds  a  defence  under  non  assumpsit,  {a)"]  That  is  very 
fike  this  case.     In  Martin  v.  Smithy  the  sum  sought  to 
be  recovered,  was,  the  stake :  the  action,  therefore,  was 
in  fiirtberance  of  the  illegal  contract.     That  case,  con- 
Kqoendy,  is  very  distinguishable  from  the  present 
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Maule,  J.  (b)     This  action  of  debt  for  money  had 

and  received,  is  brought  against  the  defendant  on  the 

ground  that  he  has  received  20/.  of  the  plaintiff's  money. 

It  appears  that  the  transaction  was  of  this  description. 

A  wager,  of  20/.  a  side,  had  been  made  between  the 

pbuotiff  and  one  Isaacs^  upon  the  event  of  a  trotting- 

match,  and  the  money  was  deposited  with  the  defendant 

as  stakeholder.     Before  the  race  was  run,  the  plaintiff 

gife  notice  to  the  defendant,  that  he  repudiated  the 

wager,  and  required  him  to  return  his  deposit.     On  the 

part  of  the  defendant,  it  is  insisted,  that,  under  these 

orcumstances,   the   action  cannot  be  maintained;  and 

two  objections  are  relied  on.     In  the  first  place,  it  is 

laid,  the  case  is  within  the  express  prohibition  of  the 

Tcoeat  statute  passed    to  amend   the  law  concerning 

pming  and  wagers.    In  the  next  place,  it  is  contended, 

Aat,  assuming  the  prohibition  to  apply  to  a  case  of  this 

^  the  defendant  is  at  liberty  to  avail  himself  of  the 

delience,  without  pleading  it  specially.     I  am  of  opinion 

itt)  Vide  6  Jf.  4r  G'  ^4*  n.         at  nisi  prius,  and  Coltman,  J., 
^)  WUde,  C.  J,,  was  sitting     was  at  chambers. 
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that  the  plaintiff  is  entitled  to  sustain  his  verdict:  for, 
I  think  the  case  does  not  fall  within  the  18th  section 
of  the  statute;  and,  if  it  did,  that  the  objection,  that 
such  a  defence  is  not  available  unless  specially  pleaded, 
must  prevail.  It  was  not  disputed  that  the  wager  in 
question  was  one  that  is  rendered  void  by  the  1st  sec- 
tion of  the  8  &  9  Vict.  c.  109.:  we  may  therefore  take 
that  to  be  indisputable.  The  question,  then,  is,  whether 
a  person  with  whom  the  stakes  upon  such  an  ill^l 
wager  have  been  deposited,  can  be  liable  to  an  action 
at  the  suit  of  one  of  the  parties,  before  the  event  is  ascer- 
tained, who  has  repudiated  the  wager  and  demanded 
back  his  deposit.  This  depends  upon  the  construction 
that  is  to  be  put  upon  the  18th  section.  The  first  part 
of  that  section  enacts  *'  that  all  contracts  or  agreements, 
whether  by  parol  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void."  It  then  goes  on  to 
enact  ^^  that  no  suit  shall  be  brought  or  maintained  in 
any  court  of  law  or  equity,  for  recovering  any  sum  of 
money  or  valuable  thing,  alleged  to  be  won  upon  any 
wager, — or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made."  Now,  the  first  branch  of  this 
section  declares  the  contract  to  be  null  and  void:  the 
second  prevents  the  winner  from  bringing  an  action  to 
recover  the  amount  of  the  bet  from  the  loser :  and  the 
third  prevents  the  winner  from  suing  the  stakeholder. 
It  certainly  is  true  that  the  second  branch  is  involved 
in  the  first;  that  is  to  say,  that,  if  the  section  had  stopped 
at  the  end  of  the  first  branch,  it  would  have  followed 
that  no  action  could  be  brought  to  enforce  a  con- 
tract so  declared  to  be  void.  But  I  apprehend  there  is 
nothing  unusual  in  an  act  of  parliament  stating  a  legal 
consequence  in  this  way.  Then,  the  third  branch  of 
the  clause,  it  is  said,  will  be  idle  and  insensible,  unless 
there  be  given  to  it  the  further  effect  of  prohibiting  the 
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parties  from  recovering  their  deposits  from  the  stake* 

bolder,  npon  a  repudiation  of  the  illegal  contract*    It  is 

troe  that  this  would  be  giving  to  that  clause  a  more 

extended  construction  than  that  which  treats  it  as  a 

mere  statement  of  the  legal  consequence  resulting  from 

the  first  branch*    But  I  think,  if  the  second  branch  of 

the  clause  be  looked  at,  it  is  more  consistent  with  the 

^hole^  to  treat  the  third  as  an  exposition  only,  of  the 

£rst;   the  second  branch,  as  before  observed,  merely 

prohibiting  the  winner  from  suing  the  loser  for  the  sum 

'vron,  and  the  third  applying  to  the  case  of  an  action 

brought  by  the  winner  against  the  stakeholder  for  the 

entire  sum  deposited  with  him»     Although,  perhaps, 

tlie  third  clause  might  have  been  omitted  as  well  as  the 

second,  yet,  the  second  being  inserted,  the  third  became 

oecessary  also.    Looking,  therefore,  at  the  whole  sec** 

tioQ  critically  and  grammatically,  I  am  of  opinion  that 

it  does  not  apply  to  an  action  like  this,  where  a  party 

seeks  to  recover  his  deposit  from  a  stakeholder,  upon  a 

i^qmdiation  of  the  wager. 

Upoa  higher  grounds  also,  I  think  that  is  the  true 
instruction  of  the  act.    This  cannot  be  considered  as 
w  action  brought  for  recovering  a  sum  of  money  al- 
leged to  be  won  upon  a  wager ;  nor  do  I  think  it  is  an 
*<^ion  brought  to  recover  a  sum  deposited  in  the  hands 
^f  the  defendant  to  abide  the  event  of  a  wager.     That 
^^^t  necessarily  mean  an  action  to  be  sustained  on  the 
P^Und  of  the  existence  and  the  determination  of  the 
^*8^r.  Here,  the  money  is  not  claimed  on  that  ground. 
^^ite  the  reverse.     The  plaintiff  insists  that  the  sum 
"^  *eeks  to  recover,  is  money  which  belongs  to  him,  and 
^hich  the  defendant  has  no  right  to  keep,  and  which  he 
^  Under  no  legal  or  moral  obligation  to  pay  to  any  body 
^^'^    As  soon  as  the  defendant  received  notice  from  the 
plaintiff  that  he  declined  to  abide  by  the  wager,  the 
'^^^^ey  ceased  to  be  money  deposited  in  the  hands  of 
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the  former  to  abide  the  event,  and  became  money  of 
the  plaintiff  in  his  hands,  without  any  good  reason  for 
detaining  it.  Upon  these  grounds,  I  think  the  first 
point  ought  to  be  determined  in  favour  of  the  plaintiS 
It  was  said,  in  the  course  of  the  argument,  that  the 
general  scope  of  the  act  is,  to  prohibit  gaming  and 
wagering;  and  that  this  object  would  be  best  attained 
by  holding  moneys  deposited  with  stakeholders  not  to 
be  recoverable  in  this  way*  But  I  see  no  pretence  for 
construing  the  act  to  mean  any  thing  so  penal,  without 
express  words. 

Assuming,  however,  that  the  18th  section  did  operate 
to  preclude  a  party,  under  circumstances  like  these,  from 
recovering  back  his  deposit,  then  I  apprehend  that  such 
a  defence  is  required  by  the  new  rules  to  be  pleaded 
specially.  The  general  scope  of  the  new  rules,  is,  to 
restrain  a  defendant  from  proving,  under  the  general 
traverse,  affirmative  matter  which  may  conveniently  be 
pleaded  specially;  or  negative  matter  which  goes  to 
impeach  the  legality  of  the  contract  declared  on,  with* 
out  interfering  with  its  existence  in  point  of  fact*  Upon 
this  point,  therefore, — though  the  other  is  sufficient  to 
dispose  of  the  case,  —  I  also  think  the  plaintiff  is  entitled 
to  retain  his  verdict. 


Cresswell,  J.  I  am  entirely  of  the  same  opinion* 
The  18th  section  of  the  8  &  9  VicL  c.  109.  clearly  does 
not  apply  to  this  case.  The  second  branch  of  that  sec^ 
tion  may  be  superfluous,  or  it  may  have  been  inserted 
ex  abutidanti  cauteld.  It  is  extremely  difficult  to  say 
what  may  be  the  purpose  for  which  it  was  introduced* 
The  third  branch  clearly  applies  to  the  same  description 
of  persons  as  are  mentioned  in  the  second,  viz,  winners. 
This  is  shewn  more  clearly  by  the  proviso,  which  ap«* 
plies  solely  to  the  successful  parties.  Upon  the  second 
point,—- though  it  is  unnecessary  to  decide  it,— *I  also 
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think  the  defence  inadmissible  under  never  indebted. 
^Wherever  the  defence  set  up,  is,  illegality  of  the  contract, 
either  at  common  law  or  by  statute,  it  must  be  pleaded 
upecially. 

V.  Williams,  J.  I  am  of  the  same  opinion  upon 
t>eth  points.  The  first,  however,  being  correctly  de- 
cked, it  is  not  necessary  to  determine  the  second. 

Rule  discharged* 


1847. 
Varnet 

V. 

HioKM^y* 


Maybxiry  v.  Mudie. 

T^EBT,  for  work  and  labour,  with  a  count  upon  an 
account  stated. 

The  defendant,  on  the  Srd  of  Ncfoember^  pleaded  in 
■hatement  the  non-joinder  of  several  persons  whom  he 
alleged  to  be  joint-contractors  with  him,  —  describing 
two  of  them  as  follows: — *<  One  James  Elkingfon  Board, 
who  is  still  living,  tod  who,  at  the  time  of  the  com- 
oiencement  of  this  suit,  was,  and  still  is,  resident 
^thin  the  jurisdiction  of  this  court,  to  wit,  at  Bath,  in 
the  county  o(  Somerset"  and  "one  Robert  Denton^  who 
is  still  living,  and  who,  at  the  time  of  the  commencement 
of  this  suit,  was,  and  still  is,  resident  within  the  juris* 
<liction  of  this  court,  to  wit,  at  89,  LeadenhaU  Street,  in 
4e  city  of  London:* 

The  affidavit  verifying  the  plea  stated  that  the  depo- 
nent verily  believed  that  (amongst  others)  "  the  'said 
Jamet  Elkington  Boord,  mentioned  in  tlje  sard  plea,  re" 
^ides  at  Bath,  in  the  county  of  Somerset^  and  that  the 


Dm.  9. 

An  affidavit 
verifying  a 
plea  in  abate- 
ment of  the 
non-joinder 
of  a  co-con- 
tractor, imder 
3&4,W.4u 
c.  42.  #•  8., 
must  state  the 
place  of 
rendence  of 
the  co-con- 
tractor, and 
not  merely  his 
place  of 
bwiness. 

FalKhood 
or  insuffi- 
ciency of  the 
affidavit  in 
this  respect, 
is  a  ground 
for  setting 
aside  the  plea 
on  motion. 
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said  Robert  DaHofij  mentioned  in  the  said  plea,  resides 
at  No.  89,  Leadenhall  Street^  in  the  city  of  London  J* 

Meymott^  in  Michaelmas  term  last,  obtained  a  rule 
nisi  to  set  aside  the  plea  and  affidavit,  with  costs,  on 
the  ground  that  the  places  of  residence  of  Boord  and 
Denton^  two  of  the  alleged  co-contractors,  were  not 
given  correctly.  The  affidavit  of  the  plaintiff,  upon 
which  the  rule  was  moved,  stated  that  the  deponent  had 
made  inquiries  as  to  the  truth  of  the  statements  made  in 
the  affidavit  annexed  to  the  plea,  and  as  to  the  state- 
ments in  the  plea,  and  particularly  as  to  the  residence 
of  Robert  Denton^  mentioned  in  the  said  plea  and  affi- 
davit, and  therein  stated  to  reside  at  No.  89«  Leadenhall 
Street^  in  the  city  of  London ;  that  a  Mr.  Charles  Bremner 
now  resides  at  No.  89,  Leadaihall  Street :  and  that  the 
deponent  *'  has  been  informed  by  the  said  Charles 
Bremner^  that  the  said  Robert  Denton  does  not  now  re- 
side, and  has  not  resided,  at  No.  89,  Leadetihall  Street^ 
for  the  last  two  months  and  upwards,  and  that  he  the 
said  Charles  Bremner  is  now  the  only  occupier  of  the 
said  premises;"  that  the  said  James  Elkington  Boord^ 
who  is  also  mentioned  in  the  said  plea  and  affidavit, 
and  therein  stated  to  reside  at  JBa///,  in  the  county  of 
Somerset^  ^^  does  not  now  reside  at  JB<z///,  for,  he,  the 
deponent,  having  written  to  Mr.  W.  C.  G/7/,  a  soli* 
citor,  at  Bath^  the  said  W.  C.  G/7/  informed  him,  the 
deponent,  by  a  letter  dated  the  8ih  of  November  instant, 
in  reply,  that  the  said  James  Elkington  Boord  is  not  at 
present  resident  in  Bath;"  and  that  the  deponent  did 
not  know  where  to  find  the  said  James  Elkington  Boord 
and  Robert  Denton.  There  was  also  an  affidavit  by 
Charles  Bremner,  stating  that  he  was  the  only  occupier 
of  the  premises  No.  89,  Leadenhall  Street,  and  that  no 
person  of  the  name  of  Robert  Denton  had  resided  there 
for  the  last  two  months  and  upwards. 
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SeM  shewed  cause,  upon  the  affidavits  of  the  de- 
fendant, and  of  his  attorney.     The  former  stated,  that 
€.he  action  was  brought  to  recover  a  sum  claimed  by  the 
fjlaintiff  as  owing  to  him  from  a  certain  company  called 
^te  GeneraUQmveyance  Company^  for  services  rendered 
by  him  as  secretary  to  the  said  company ;  that,  in  order 
CO  enable  him  to  plead  the  non-joinder  of  his  co-con- 
CX^ctors,  he  endeavoured  to  obtain  their  correct  resi- 
^«nces;    that  he   went  to  No.  89,   Leadenhall  Street^ 
-v^bich  he  knew  to  have  been  the  residence  of  Denton^ 
0.nd  where  he  had  frequently  seen  him,  and  that  he 
lere  found  the  name  of  *^Dentoti'^  in  large  letters  still 
the  door ;  that  he  went  into  the  shop,  and  inquired 
a  shopman,  whom  he  believed  to  be  Charles  Bremner^ 
if   Mr.  Denton  was  within,  and  was  answered  that  he 
mras  not;  that,  on  his  inquiring  if  he  would  be  in  soon, 
he  received  for  answer  that  it  was  uncertain,  and  that 
Brrnner  did  not  say,  or  by  his  manner  or  otherwise 
intimate,  that  Detiton  had  ceased  to  reside  there,  and  that 
thererore  the  deponent  gave  that  as  his  place  of  resi- 
dence; \hBi  ^0,89,  Leadenhall  Street f  was  the  residence 
given  by  Denton  in  the  books  of  the  company  ;  that,  a 
aammons  having  been  taken  out  to  set  aside  the  plen, 
on  the  ground  ofDenton^s  place  of  residence  not  having 
been  correctly  given,  the  deponent  again  called  at  No. 
89,  Leadenhall  Street^    when  he   again  saw  Bremner^ 
wbo answered  his  inquiries  to  the  same  effect  as  before; 
^  npon  his  further  inquiring  of  Bremner  if  Denton 
''*d parted  with  the  business,  he  declined  to  answer  the 
fitttion,  and  became   confused;    that,    upon   inquiry 
*OH)ngst  persons  in  Denton's  trade,  the  deponent  learned 
^  -Denton  had  recently  taken  other  premises,  in  High 
*^9  Bloomsbwy^  whither  he  had  removed  part  of  his 
ii^ess,  but  that  he  still  carried  on  business  at  89, 
"^^nhall  Street,  the   business  there   being  superin- 
^  by  BremncTi  who  was  his  nephew ;  and  thnt  the 
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deponent  had  been  informed  by  Denton  that  [he  {Dai' 
ton)  saw  the  plaintiff  in  his  shop,  No.  89}  LeadenhaU 
Street^  on  the  ISth  instant,  when  the  plaintiff  expressed 
surprise  at  seeing  him  still  there.  With  regard  to 
Boord^  the  defendant's  aflSdavit  stated,  that,  knowing  that 
Boord  resided  at  Bathy  but  not  knowing  his  precise  ad-' 
dress,  he  wrote  to  a  friend  there,  requesting  him  to 
obtain  it  for  him  in  time  for  pleading ;  that,  though  his 
friend  had  seen  Boord  in  Bath  within  a  few  days,  he  had 
been  unable  to  discover  his  place  of  abode ;  and  that 
the  deponent  verily  believed  that  the  plaintiff  knew 
Boord^s  place  of  residence  in  Bath^  he  having  been,  as 
secretary  to  the  company,  in  the  habit  of  corresponding 
with  him  and  the  other  directors. 

The  attorney's  affidavit  stated,  amongst  other  things, 
that  the  plaintiff  called  at  his  office  on  the  8th  instant, 
to  beg  that  he  would  for  a  short  time  forbear  to  enforce 
the  payment  of  certain  interlocutory  costs  to  which  the 
defendant  was  entitled ;  and  that,  in  the  course  of  a 
conversation  which  then  took  place,  the  plaintiff  ad- 
mitted that  the  places  of  residence  of  the  several  persons 
mentioned  in  the  plea,  were  stated  according  to  the 
entries  made  by  himself  in  the  company's  books,  but 
added  that  Boord  and  Denton  had  removed,  and  said 
that  he  knew  where  to  find  them,  though  the  defendant 
did  not 

Formerly,  if  several  persons,  unknown  to  the  plaintiffs 
were  named  in  a  plea  in  abatement,  the  court  would 
order  the  defendant  to  furnish  particulars  in  writing  of 
their  places  of  residence  and  additions,  and,  for  a  non- 
compliance with  such  order,  would  quash  the  plea: 
Taylor  V.  Harris  (a) ;  Newton  v.  Verbeke.  (i)  Now,  by 
the  S  &  4  W,  4.  c.  42.  s.  8.  it  is  enacted  <<  that  no  plea 
in  abatement  for  the  non-joinder  of  any  person  as  a  co- 
defendant,  shall  be  allowed  in  any  court  of  common  law, 


(a)  ^B.SiAld.9S. 


(b)  lY.S^J.  257. 
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unless  it  shall  be  stated  in  such  plea,  that  sucn  person  is 
resident  within  the  jurisdiction  oF  the  court,  and  unless 
the  place  of  residence  of  such  person  shall  be  stated,  with 
£Ottvenient  certainty^  in  an  affidavit  verifying  such  plea." 
The  question,  therefore,  is,    whether,    as  against  this 
plaintiff,  the  places  of  residence  of  Boord  and  Denton 
j0re  given  **with  convenient  certainty''  in  the  affidavit 
'^rerifying  the  plea.     It  is  submitted  that  they  are.     In 
Vamer  v.  Alderson  (a),    "  of  the  city  of  London^**  in 
Coppin  V.  Potter  (4),  "  of  Bathy  in  the  county  of  Somer- 
s€i^  and  in  Stewart  v.  Gaveran  (c),  "  late  of  Tyrone^  in 
the  county  of  Tyrone^  in  Ireland^**  were  held  sufficiently 
to  describe  the  true  place  of  abode  of  the  deponent,  to 
satisfy  the  rules  of  court.     A  statute  that  requires  the 
statement  to  be  made  with  **  convenient  certainty,"  can 
hardly  be  held  to  need  more  particularity  in  this  respect 
than  a  rule  of  court  which  requires  a  statement  of  "  the 
'nif  place  of  abode."     [Mavle^  J.     Is  this  the  proper 
^ay  of  trying  the  truth  of  the  defendant's  affidavit?] 
If  this  were  res  Integra^  it  might  perhaps  be  successfully 
contended  that  it  is  not;  but,  the  matter  having  already 
heen  decided  in  several  cases,  —  Wheatley  v,  Golney  (r/), 
^-«»rie  V.  Smythe(e\  and  Newton  v.  Stewart  Ig), — it  was 
bought  too  late  to  urge  that  objection.     IMaule,  J. 
Beaton  v.  Stewart  seems  to  have  been  decided  upon  the 
supposed  authority  of  Lambe  v.  Smythe^  where,  however, 
^e  point  was  not  raised.     Neither  was  it  suggested  in 
^^^^heatley  v.  Golney.']    That  being  so,  there  is  nothing 
^re  to  fetter  the  judgment  of  the  court. 

Assuming  that  the  court  will  enter  upon  the  inquiry, 
^e  affidavit  in  this  case  gives  ample  information; 
Pirticolarly  when  it  is  borne  in  mind  that  the  relative 
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position  of  the  parties  entitles  the  plaintiff  to  less  in* 
formation  than  one  differently  circumstanced  might  fairly 
require.  Besides,  the  plaintiff's  affidavit  is  unsatisfac- 
tory, and  manifestly  evasive,  with  respect  to  the  alleged 
non-residence  of  DetUon  at  the  pjace  of  which  he  is 
described  in  the  affidavit  of  verification,  and  which  de- 
scription the  affidavits  in  answer  to  this  rule,  shew  to 
have  been  correctly  given;  and  Bremner*s  affidavit  is 
clearly  false.  And,  with  regard  to  Baord,  there  is  no 
negation,  otherwise  than  an  argumentative  and  inferential 
one,  that  he  does  reside  at  Baih  ;  which  is  clearly  a  suffi- 
cient description  to  satisfy  the  statute. 


Meymotl^  in  support  of  his  rule.  Wheatley  v.  Golney 
is  some  authority  to  shew  that  an  affidavit  verifying  a 
plea  in  abatement,  under  this  statute,  must  state  the 
actual  residence  of  the  alleged  co-contractor  at  the  time 
of  making  the  affidavit.  Lambc  v.  Smi/t/ie  shews  that 
the  "residence"  mentioned  in  the  statute  means  the 
domicile  or  home  of  the  party  ;  and  that  the  statute  re- 
quires such  information  respecting  the  residence  of  the 
co-contractor,  as  would  enable  the  plaintiff  to  serve  him 
with  process.  And,  in  Newton  v.  Stewart^  where  the 
affidavit  stated  the  residence  of  one  of  the  co-contractors, 
as  "  No.  20.  Gower  Street j  Bedford  Square^^  and  that 
of  another,  as  "  High  Street^  Canterbury;^*  the  plea 
and  affidavit  were  set  aside,  —  upon  an  affidavit  by 
the  plaintiff,  that  inquiries  had  been  made  at  the  re- 
spective places  mentioned,  and  that  no  such  persons  as 
those  named  were  living  there ; — although  the  defendant 
shewed  that  the  mistakes  hud  been  made  accidentally,  and 
that  the  one  parly  was  to  be  found  at  "  No.  SS.,**  instead 
of  "  No.  20.,"  and  that  his  name  was  in  the  Post  Office 
Directory,  and  other  similar  books,  as  residing  at 
"  No.  22.,"  and  that  the  other  party  was  well  known  in 
Canterbwy.   and  lived  in  a  street  adjoining  to  the  one 
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named.      Here^   the  afRdavit   accompanying  the    plea 
clearly  does  not  give  all  the  information  the  statute  re- 
quires.   "  Bath "   is  not  a  description  of  the  party's 
residence;  and,  besides,  it  is  extremely  doubtful  upon 
the  affidavits  that  Boord  does,  or  ever  did,  reside  in 
that  city.     And,  with  respect  to  Denton^  there  is  distinct 
proof  that  he  did  not  reside  at  the  place  described,  at 
the  time  the  plea  was  pleaded.     [fVildej  C.  J.     The 
business  carried  on  there,  is  his  business,  and  the  man 
who  was  seen  there,  is  his  servant.     Is  it  necessary  that 
the  party   should   in   every  sense    reside?      Is   it  not 
enough  if  the  house  continues  to  be  his  house,  and  the 
place  where  he  carries  on  his  business?]     To  satisfy 
the  statute,  it  must  be  his  place  of  residence,  in  such  a 
sense  as  to  enable  the  plaintiff  to  serve  him  with  pro- 
cess.   Wightman^  J.,   in    Newtoii  v.  Sleitart^  says  (a) : 
"The  object  of  the  legislature,  in  requiring  in  every 
plea  of  non-joinder  of  a  co-defendant,  Ihat  '  it  shall  be 
stated  in  the  plea,  that  such  person  is  resident  within 
die  jurisdiction  of  the  court,'  and  that  ^  the  place  of 
residence  shall  be  stated  with  convenient  certainty  in 
*n  affidavit  verifying  such  plea,'  unquestionably  is,  that 
Ae  plaintiff  may  know,  not  only  who  the  co-contractors 
*re»  but  also  where  they  reside,  in  order  that  he  may 
^  enabled  to  serve  them  with  process.     It  seems  to  me 
wat  the  only  mode  of  objecting  that  the  affidavit  does 
^t  truly  state  these  matters,  is,  by  an  application  like 
Represent."     [fVilde,  C.  J.     To  entitle  him  to  call 
"pon  us  to  set  aside  the  plea,  I  think  the  plaintiff  is 
°^nd  to  make  out  a  very  clear  case.     It  strikes  me 
™*t  enough  is  not  shewn  here,  to  justify  us  in  deciding 
^^  this  affidavit  of  verification  is  false.]     To  sustain 
t"e  present  rule,  it  is  enough  if  the  court  is  satisfied 
"^*t  the  affidavit  is  insufficient  to  answer  the  purpose 
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for  which  the  legislature  has  required  it.  [F.  fF//- 
lianiSy  J.  I  am  by  no  means  satisfied  that  the  mistake, 
if  there  be  one,  has  not  been  intentionally  occasioned 
by  the  plaintiff  himself]  The  defendant  was  bound  to 
know  all  the  persons  jointly  with  whom  he  contracted. 


Wilde,  C.  J.  The  point  is  one  of  importance,  and 
one  that  must  frequently  arise.  We  will  therefore  look 
at  the  statute,  and  at  the  several  authorities  referred  to, 
and  give  our  opinion  on  a  future  day. 

Cur.  adv.  vuU. 

Maule,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  motion  to  set  aside  a  plea  in  abatement, 
of  non-joinder,  on  the  ground  of  the  alleged  insuffi- 
ciency of  the  affidavit  verifying  the  plea.  The  argu- 
ment took  place  in  the  course  of  the  last  term,  before 
the  lord  chief  justice,  my  brother  Williams^  and  myself. 
The  court  took  time  to  look  into  the  cases.  The 
ground  of  the  application  was,  that  the  defendant  had 
failed  to  comply  with  the  8th  section  of  the  statute 
3  &  4  fF.  4'.  c.  42.,  which  provides  that  ^  *^  no  plea  in 
abatement  for  the  non-joinder  of  any  person  as  a  co- 
defendant,  shall  be  allowed  in  any  court  of  common 
law,  unless  it  shall  be  stated  hi  such  plea,  tha^  such 
person  is  resident  within  the  jurisdiction  of  the  court, 
and  unless  the  pkice  of  residence  of  such  person,  shall 
be  staled,  with  convenient  certainty,  in  an  affidavit  veri- 
fying such  plea."  The  question  upon  which  the  court 
entertained  some  doubt,  was,  what  was  the  proper  con- 
struction of  the  latter  part  of  the  clause.  Two  cases 
were  cited, —  Wlieatley  v.  Golneyy  and  Lambe  v.  Smythe^ 
— where  the  matter  does  not  appear  to  have  been  much 
considered ;  and  a  third  case,  of  Newton  v.  Stewart f  in 
the  bail  court,  where  the  point  was  expressly  decided 
by    Wightman^   J.      Upon  a  careful   review   of  these 
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cases,  we  have  come  to  the  conclusion,  that  the  affidavit 
mast  state  the  true  place  of  abode  of  the  party  whose 
non-joinder  is  objected  to ;  and  that,  whether  it  does  so 
or  not,  is  a  matter  that  may  be  controverted,  and  de- 
termined by  the  court  on  motion.     The  ground  of  that 
opinion  is  this.     Before  the  passing  of  the  late  statute, 
the  plea  of  non-joinder  was  required  to   be  accom- 
panied by  an  affidavit  stating  that  it  was  true  in  sub- 
stance and  in  effect, — such  verification  being  required 
m  all  cases  of  dilatory  pleas.     Such  an  affidavit  is  still 
required  under  the  3  &  4  fV.  4.  c.  42.  s.  8.     That  act 

• 

in  no  respect  alters  the  law,  except  that  it  superadds  a 
further  requirement,  viz.,,  that  the  plea  shall  state  that 
the  person,  the  non-joinder  of  whom  is  the  subject  of 
the  plea,  is  resident  within  the  jurisdiction  of  the  court, 
&ncl  that  the  place  of  residence  of  such  person  shall  be 
stated,  with  convenient  certainty^  in  an  affidavit  verifying 
such  plea.  The  residence  within  the  jurisdiction,  which 
IS  alleged  in  the  plea,  is  put  in  issue  by  the  replication; 
hut  the  statement  as  to  the  jplace  of  residence  is  a  re- 
quisition that  applies  to  the  affidavit  only,  and  not  to 
^e  plea.  It  must  be  in  the  affidavit,  and  it  need  not 
he  in  the  plea;  and  consequently,  it  is  not  put  in  issue 
hy  the  replication.  It  is,  therefore,  peremptory  and 
hiading  upon  the  plaintiff,  without  any  opportunity  of 
<^nt reverting  it,  unless  it  may  be  controverted  upon 
'o^^tion:  and  the  question  is,  whether  the  legislature 
tne&Dt  that  that  allegation  should  be  binding  on  the 
plaintiff,  and  should  not  be  inquired  into  at  all.  The 
alHciavit  of  the  truth  of  the  plea  is  binding  on  the 
plaintiff*,  and  cannot  be  controverted:  and  a  doubt 
^^urred,  when  this  case  was  argued,  whether  the  statute 
Quired  anything  more  than  that  the  residence  of  the 
co-contractors  should  be  stated  with  convenient  cer- 
laintj,  and  that  some  person  should  pledge  himself  to 
Ae  truth  of  that  statement.     The  object  of  requiring 

u  4 
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IMT.  tbe  pies  to  a21e«T  that  die  co-cootractor  not  sued,  re- 
sides vidiin  the  iariscxtkn  of  tbe  court,  and  of  the  aflB«- 
(iaiit  to  stale  his  true  place  of  residence,  is,  to  enable 

Mrm B.       the  plsictiff  to  soe  that  pane ;  and  that  benefit  would 
zsoc  be  secured  to  the  ptaintiC  unless  he  obtained  cor- 
rect informaiioa.     This  constmctioii,  it  b  true,  may 
sooiedices  operate  hardship  on  the  defendant :  he  may 
knov  tha:  his  co-cootractor  resides  within  the  juris- 
diction of  the  coort,  and  yet  may  have  a  difficulty  in 
ascertaining  his  true  pSace  of  abode.     But  it  is  to  be 
obserred  that  pleas  in  abatement  are  not  favoured  :  and 
this  Tery  seciioo  deprires  the  defendant  of  the  plea  of 
non-joinder  if  anr  one  of  his  co-contractors  is  resident 
widsout  the  jurisdiction  of  the  court,  (a)     We  there- 
fore think  th^t  the  meaning  of  the  legislature  is,  that, 
if  the  defendant  is  onab!e  to  furnish  the  plaintiff  with 
the  means  ci  suing  out  a  better  writ,  he  is  to  lose  the 
benefit  of  the  p!ea  in  abatement.     Unless  tbe  affidavit 
is  required  to  state  the  true  place  of  residence  of  the 
party,  it  is  difficult   to  conceive  what  advantage  the 
plaintiff  is  to  get  by  it.     We  think  the  very  words  of 
the  section  support  the  construction  we  put  upon  it, 
and  that  a  contrary  construction  would  render  alto- 
gether  nugatory  a  provision  that  was  evidently  intended 
for  the  plaintifi^s  advantage.     The  statute  requires  the 
affidavit  to  state  *'^tk€  place  of  residence  of  such  per- 
son,*' &c.     What  does  that  mean  ?     The  spirit  of  the 
act  is,  that  it  should  be  the  particular  place  where  the 
party  is  actually  residing.    If  so,  the  act  is  not  complied 
with,  unless  the  true  place  of  his  domicile  is  given.     It 
necessarily  follows  that  the  statement  may  be  contro- 
verted :  and,  if  it  turns  out,  on  motion,  that  the  place 
of  residence  is  not  truly  stated,  the  plea  must  be  dis. 
allowed.    The  plea,  therefore,  in  the  present  case,  must 

(a)  Ficfe  JtU  v.  Lord  Cvrson,  Ante,  p.  249. 
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be  set  aside,  unless  the  true  places  of  abode  of  the 
several  alleged  co-contractors  are  given.  In  this  respect 
the  affidavit  appears  to  us  to  be  defective.  It  may  have 
been  made  with  perfect  good  faith.  The  place  that  is 
described  as  the  place  of  residence  of  Denton^  is,  in 
some  sort  of  popular  sense,  his  residence :  he  had,  until 
very  recently,  actually  resided  there,  his  name  was  still 
over  the  door,  and  he  continued  to  carry  on  his  busi- 
ness there.  We  think,  however,  that  it  is  not,  within 
the  meaning  of  this  section,  his  place  of  residence. 
An  attempt  to  serve  him  with  process  at  that  place, 
would  not  enable  the  plaintiff  to  obtain  a  distringas. 
The  plea,  therefore,  is  not  accompanied  with  such  an 
tffidavit  as  the  statute  has  made  a  condition  precedent 
to  its  validity. 

Considering,  however,  that  there  is  every  reason  for 
believiDg  that  the  defendant  may  have  been  misled  by 
the  plaintiff  himself,  and  that  he  appears  to  have  acted 
^dfide^  although  we  think  the  rule  for  setting  aside 
the  plea  and  affidavit  should  be  made  absolute,  it  can 
only  be  upon  the  terms  of  the  defendant's  being  at 
liberty  to  plead  in  bar. 


1847. 
Maybury 

V, 

MUDIB. 


Seott^  for  the  defendant,  suggested  that  the  same  con- 
siderations that  induced  the  court  to  allow  him  to  plead 
>o  bar,  ought  to  operate  in  his  favour  in  respect  to  the 
^ts  of  the  rule. 


-^o  this  the  court  assented ;  and  the  rule  was  made 

Absolute,  without  costs, — the  defendant  to 
have  a  week's  time  to  plead  in  bar. 
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Miles  v.  Pope. 


A  plea  al- 
leging that 
the  defendant 
obtained  a 
final  order  far 
protection  and 
distribution, 
under  the 
7  &  8  Fict. 
c.  96.,  is  not 
proved  by  the 
production  of 
a  mere  order 
for  personal 
protection 
under  the 
28th  section 
of  that  sta- 
tute, (a) 


•D«?.  9.         A  SSUMPSIT,  by  indorsee  against  acceptor,  upon  a 

bill  of  exchange  for  12/.  185.  drawn  upon  the  15th 
of  Navembevy  1844,  payable  at  two  months  after  date. 

Plea, —  that,  after  the  acceptance  of  the  said  bill  of 
exchange  in  the  declaration  mentioned,  and  after  the 
same  had  become  due  and  payable,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  4th  of  February^ 
1845,  a  petition  for  the  protection  of  the  defendant, — 
then  being  a  trader  within  the  meaning  of  the  statutes 
then  in  force  relating  to  bankrupts,  but  then  owing 
debts  amounting  in  the  whole  to  less  than  300/., — from 
process,  was  duly,  and  according  to  the  form  and  effect 
of  the  said  statutes  in  such  case  made  and  provided, 
presented  by  the  defendant  to  Her  Majesty's  court  of 
bankruptcy :  that  thereupon,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  17th  of 
Aprily  1845  aforesaid,  a  Jinal  order  for  protection  and 
distribution  was  made  in  the  matter  of  the  said  petition, 
by  jR.  G.  C.  Fane,  Esq.,  then  being  one  of  the  com- 
missioners of  the  said  court  of  bankruptcy,  and  duly 
authorised  in  that  behalf;  and  that  the  debt  and  cause 
of  action  in  the  declaration  mentioned,  was  contracted 
before  the  date  of{b)  the  filing  of  the  said  petition  in  the 
said  court  of  bankruptcy, — verification. 

Replication, — that  a  Jinal  order  for  protection  and 
distribution  was  not  made,  modo  etform&y — concluding 
to  the  country.     Issue  thereon. 

At  the  trial  before  Coltman^  J.,  at  the  first  sitting  in 
London^  in  Hilary  term  last,  the  defendant,  in  order  to 
sustain  his  plea,  put  in  a  certified  copy  of  an  order  for 

(a)  Vide  note  (a),  post,  p.  299-         (6)  Sic, 
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protection  from  process,  under  the  28th  section  of  the        1847. 

7  &  8  Vict.  c.  96.y  bearing  date  the  17th  of  Jpril,  1845» 

and  signed  by  Mr.  Commissioner  Fane.      The  order 

was  in  the  following  form :-—  Pops. 

^^  In  the  court  of  bankruptcy,  London. 

**  In  the  matter  of  the  petition  of  George  Pope^  late 

lodging  at,  &c.,  now  a  prisoner  for  debt  in  the  debtors 

prison,  White^Cross  Street,  city  of  London,  an  insolvent 

debtor,  and  being  a  trader  within  the  meaning  of  the 

statutes  now  in  force  relating  to  bankrupts,  but  owing 

debts  amounting  in  the  whole  to  less  than  300/. 

**  Be  it  remembered  that  the  said  George  Pope,  having 
presented  his  petition  for  protection  from  process  to  this 
honourable  court,  and  such  petition  having  been  duly 
filed  in  court  on  the  4th  day  of  February  last,  and  the  sit- 
ting for  the  first  examination  of  the  said  petitioner  having 
been  held  on  the  1 4th  of  February  last,  no  day  having  been 
oamed  for  making  a  final  order,  as  it  appeared  to  this 
coQrt  that  the  petitioner  had  contracted  debts  without 
Wing  at  the  time  any  reasonable  or  probable  expectation 
^^  being  able  to  pay  the  same ;  and  the  said  petitioner 
"AviQg  now  applied  to  the  undersigned  commissioner 
'^i'  the  protection  from  process  hereinafter  mentioned ; 
^  such  time  having  expired  subsequently  to  the  filing 
^' the  petition,  as,  having  regard  to  all  the  circumstances 
^^  Uie  insolvency,  and  the  conduct  of  the  petitioner  as 
^  insolvent  debtor  before  and  after  his  insolvenpy,  the 
^^    commissioner   thinks  just;  and  having  heard  the 
*«Jd    petitioner  and  his  creditors,  by  themselves,  their 
hansel,  or  attorneys;  and  it  appearing  to  the  said  com- 
^^sioner  that  tlie   said  petitioner,   by   virtue   of  the 
statute  in  that  case  made  and  provided,  is  entitled  to 
the    protection  of  his  person  from  being  taken  or  de- 
tallied  under  any  process  whatever,  in  respect  of  the 
several  debts  and  claims    hereinafter    mentioned ;    an 
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order  is  therefore  hereby  made,  to  proieci  the  person  of 
the  said  George  Pope  from  being  taken  or  detained 
under  any  process  whatever,  in  respect  of  the  several 
debts  and  sums  of  money  due,  or  claimed  to  be  due, 
at  the  time  of  filing  his  petition,  from  the  said  petitioner 
to  the  said  several  persons  named  in  his  schedule  as 
creditors,  or  as  claiming  to  be  creditors,  for  the  same 
respectively,  or  for  which  such  persons  shall  have  given 
credit  to  the  said  petitioner  before  the  filing  of  his  peti- 
tion, and  which  were  not  then  payable,  and  as  to  the 
claims  of  all  other  persons  not  known  to  the  said  pe- 
titioner at  the  time  of  making  this  order,  who  may  be 
indorsers(fl)  or  holders  of  any  negotiable  security  set 
forth  in  his  schedule/' 


The  defendant's  schedule  was  also  put  in,  and  it  ap- 
peared that  the  consideration  for  the  bill  in  question,  was 
inserted  as  a  debt  therein. 

On  the  part  of  the  plaintiff,  it  was  objected  that  this 
order  did  not  sustain  the  plea,  inasmuch  as  it  was 
neither  a  final  order  for  protection  and  distribution 
under  the  60th  section  of  the  5  &  6  Vict.  c.  116.,  nor  a 
final  order  under  the  22nd  section  of  the  7  &  8  Vict, 
c.  96.  (&),  but  a  mere  interim  order  for  the  protection  of 


(a)  **  Indorsees,"  in  the  sta- 
tute. 

(6)  \Vhlch  enacts,  "  that  the 
final  order  to  be  made  under 
the  provisions  of  the  said  act 
[5  Si  6  Vict.  c.  1X6.].  as 
amended  by  this  act,  shall  pro- 
tect the  person  of  the  petitioner 
from  being  taken  or  detained 
under  any  process  whatever,  in 
the  cases  hereinafter  mentioned, 
that  is  to  say,  from  all  process 
in  respect  of  the  several  debts 
and  sums  of  money  due  or 
claimed  to  be  due  at  the  time 


of  filing  the  petition,  from  nidi 
petitioner  to  the  several  penons 
named  in  his  schedule  as  cre- 
ditors, or  as  claiming  to  be 
creditors,  for  the  same  respec- 
tively, or  for  which  such  per* 
sons  shall  have  given  credit  to 
such  petitioner  before  the  time 
of  filing  such  petition,  and 
which  were  not  Uien  payable^ 
or  in  respect  of  the  claims  of 
any  other  persons  not  known 
to  such  petitioner  at  the  time  of 
making  the  final  order,  who  may 
be  indorsees  or  holders  of  anv 
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the  person  of  the  petitioner,  under  the  28th  section  {a) 
of  the  last-mentioned  acu 

The  learned  judge,  however,  was  of  opinion  that  the 
plea  was  proved ;  and  he  accordingly  directed  the  jury 
to  find  for  the  defendant,  -*  reserving  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  14/.  35.  6^.,  the 
amount  of  principal  and  interest,  if  the  court  should  be 
of  opinion  that  the  plea  was  not  proved. 


184.7. 
MiLiai 

V. 
FOPB. 


Bending^  Serjt,  in  Hilaty  term  last,  accordingly  ob- 
tained a  rule  nisi. 

Hance  now  shewed  cause.  The  order  in  question 
not  being  an  order  for  protection  and  distribution^  —  as 
inGwtv.  Henso7i  (6), —  but  an  order  for  protection 
only,  the  plea  might  have  been  bad  on  special  demurrer 


iKgotUble  securities  set  forth  in 
nich  adiedule : "  and  a  form  of 
^^  is  riven  in  schedule  A. 

NcS. 

,  («)  Which   enacts,    "  that, 

4  for  ID  J  of  the  causes  in  that 

Wttlf  aforesaid  [*.  24.— fraud, 

'"••ch  of  trust,  &c.],  no  day 

^  Qamed  for  making  the  final 

^^,  or  if  the  consideration 

^>Qch  final  order  be  acfjoumed 

''"^  die,  or  such  final  order  be 

[^I'aed,  the  commissioner  shall 

"^^e  the  power,  after  the  ex- 

TOtion  of  such  time  subse- 

Soeot  to  the  filing  of  the  peti- 

^»  aa,  having  regard  to  all  the 

^^'^'umtances  of  the  insolvency, 

^   tbe  conduct  of  the  peti- 

^^^^T  u  an  insolvent  debtor, 

'^fore  md  after  his  insolvency, 

^  commissioner  shall   think 

j^;  mud,  after  hearing  the  pe- 

^itJoncr,  or  any   of  his  credi- 

*^   €MP  his  or   their  counsel 


or  attorneys,  to  make  an  order 
to  protect  the  petitioner  from 
being  taken  or  detained  under 
any  process  whatever,  for  or 
in  respect  of  the  several  debts 
and  sums  of  money  due  or 
claimed  to  be  due,  at  the  time 
of  filing  his  petition,  from  the 
said  petitioner  to  the  several 
persons  named  in  his  schedule 
as  creditors,  or  as  claiming  to 
be  creditors,  for  the  same  re- 
spectively, or  for  which  such 
persons  should  have  given  credit 
to  the  said  petitioner  before 
the  time  of  filing  his  petition, 
and  which  were  not  then  pay- 
able, and  as  to  the  claims  of 
all  other  persons,  not  known  to 
the  said  petitioner  at  the  time 
of  making  such  order,  who  may 
be  indorsees  or  holders  of  any 
negotiable  security  set  forth  in 
his  schedule,"  &c. 

(6)  AnU,  Vol.  I.  p.  908. 
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—  Cnllon  V.  Deare  (a);  Toomer  v.  Gingdl  (b);  or,  pos- 
sibly, the  plaintiff  might  have  moved  for  judgment  turn 
obstante  veredicto,  \_Maule^  J.  You  have  taken  upon 
yourself  to  plead  an  order  for  protection  under  the  7  & 
8  Vict.  c.  96.  s.  22.,  and  you  produce  in  evidence  an 
order  under  the  28th  section.]  The  plea  is  in  effect  a 
plea  under  the  5  &  6  Vict,  c,  116.  s.  10.  (c)   . 


Dowlingf  Serjt,  contra^  was  not  called  upon. 

CoLTMAN,  J.  {d)  If  the  order  produced  before  me 
at  the  trial  had  been  a  final  order  for  the  protection  of 
the  petitioner  from  process,  under  the  22nd  section  of 
the  7  &  8  Vict,  c,  96.^  it  would  probably  have  sustained 
the  plea.  The  defendant,  however,  offered  an  order 
under  the  28th  section,  which  is  an  order  for  protection 
only,  and  does  not  profess  to  be  a  final  order  at  all.  I 
therefore  think  the  plea  was  not  proved,  and  con- 
sequently that  the  rule  to  enter  the  verdict  for  the 
plaintiff  must  be  made  absolute. 

Maule,  J.  I  also  think  the  verdict  in  this  case 
should  be  entered  for  the  plaintiff.  The  plea  is  only 
to  be  understood  as  an  answer  to  the  action,  on  the 
ground  that  it  sets  up  an  order  that  the  person  of  the 
petitioner  should  be  finally  protected,  and  his  estate 
distributed.     To  constitute  a  defence,  the  plea  must  be 


(a)  AfU^y  VoL  II.  p.  309. 

(ft)  Ant^,  Vol.  III.  p.  322. 

(c)  Which  enacts  "  that,  if 
any  suit  or  action  is  brought 
against  any  petitioner  for  or  in 
respect  of  any  debt  contracted 
before  the  date  of  filing  his 
petition,  it  shall  be  a  sufficient 
plea  in  bar  of  the  said  suit  or 
action,  that  such  petition  was 


duly  presented,  and  a  final  order 
for  protection  and  diHributkm 
made  by  a  commissioiier  duly 
authorised,  whereof  the  produc- 
tion of  the  order  signed  by  the 
commissioner,  with  proof  of  his 
handwriting,  shall  be  sufficient 
evidence." 

(d)  Wilde,C.J.,WBBnUiag 
at  nisi  prius. 
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ttoderstood  to  be  substantially  a  plea  under  the  5  8i  6 
Vict.  c.  116.5. 10.  The  order  produced  is  not  an  order 
for  distribution  at  all,  but  a  mere  order  for  protecting 
the  person  of  the  petitioner,  under  s.  28.  of  the  7  &  8 
Vict.  c.  96.9  which  cannot  be  set  up  as  a  bar  to  an 
Ktioo. 


1847. 
Miles 

V, 

Fops. 


Ceesswell,  J.,  and  V.  Williams,  J.,  concurred. 

Rule  absolute,  (a) 


(a)  The  court  of  Exchequer 
\m  recently^  —  in    PUUeU  v. 
itm,  and  Jaeob9  v.  Hyde,  17 
Liw  Joom.  N.  S.  Exch.  249, 
— htd  this  subject  under   its 
eonidentioDy  and  has  decided^ 
i|m  a  careful  review  of  all  the 
■dttrities^  and  particularly  the 
can  of  Cook  y.  Heruon,  Gil' 
Im  T.  Deare,  and  Toomer  t. 
QmgiBf  that  apka, — that^  after 
Ae  aecmiDg  of  the  debt,  and 
lAer  the  passing  of  the  5  &  6 
fkL  e.   116«  and  before  the 
IMiiigof  the  7  &  8  Vict.  c.  96, 
«i  before  the  commencedient 
ef  die  rait.  Sec,  a  petition  for 
inteetion    from    process  was 
klj  pieiented  by  the  defendant 
t>  ibe  court  of  bankruptcy^  and 
aAowards  filed   therein^   snd 
dut  thereupon^  and  after  the 
fMiiiift  of  the  secondly  men- 
tiasid  acty   a  final  order  for 
potection  and  distribution  was 
Mde  in  the  matter  of  the  peti- 
tioB  by  a  commissioner  of  the 
cam  of  bankruptcy,  and  that 
tbe  debt   accrued    before  the 
flag  of    the  petition,  —  was 
8Md  in  form,  and  a  substantial 
ttnicr   to    an    action    for    a 
vbednkddebt. 

In  Pktdt  T.  BeviU,  the  ques- 
^  arose  on  demurrer  to  the 
P^;  tad,  in  Jacobt  t.  Hyde, 


upon  a  traverse,  as  in  the  prin- 
cipal case. 

Jioi/e,  B.,  in  delivering  the 
judgment  of  the  court  in  these 
cases,   says  :    '*  We    have   to 
construe  the  provisions  of  two 
acts  of  parliament,  which  are 
by  no  means  clearly  expressed, 
especially  the  latter,  the  word- 
ing of  which,  particularly  of 
the  form  given  in  the  schedule 
for  the  order  of  protection,  is 
likely   to  mislead  the  reader; 
but,  on  a  careful  consideration 
of  the  clauses  of  both  acts,  we 
think  the  intention  of  the  legis- 
lature is  sufficiently  plain,  and 
that  there  is  no  difference  in 
the  legal  effect  of  the  final  order 
given  under  the  second,  from 
that  given  under  the  first  act, 
as  to  the  dischage  of  the  insol- 
vent.    In  both,  we  are  of  opi- 
nion that  it  constitutes  an  ab- 
solute  bar   to   thb  actions   in 
respect  of  which  it  is  a  protec- 
tion, as  it  is  admitted  it  did 
under  the  first  act."     After  ob- 
serving upon  the  several  pro- 
visions   of    the    statutes,    the 
learned  baron  proceeds :   *'  If 
the  former  act  had  vested  all 
subsequently  acquired  property 
in  the  assignees,  and  the  latter 
act  had  altered  this^  there  would 
have  been  ground  for  the  im- 
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plication  thtt    the   legislature 
meant  to  do  away  with  the  ab- 
solute defence  given  by  the  10th 
section  (of  5  &  6  Vict,  e,  1 16), 
and  to  leave  the  creditors  to 
take  the  remedies  against  sub- 
sequently-acquired property  by 
fieri  facias.     But  we  think  the 
rights  of  the  assignees  to  after- 
acquired  property  are  not  af- 
fected, and^  consequently,  that 
such  implication  does  not  arise; 
and  there  is,  therefore,  no  in- 
consistency or  variance  between 
the  first  and  second  act,  in  this 
respect,  to  authorise  us  to  reject 
the  10th  section  as  being  im- 
pliedly  repealed  by   the  new 
act.     The  form   given  by  the 
schedule,  it   is   true,  protects, 
expressly,  the  person  only  ;  and 
the  giving  such  a  form  is,  no 
doubt;  an  incautious  mode  of 
legislating,  and  is  calculated  to 
mislead;   but    then    the  final 
order  directed  by  the  first  act, 
is  no  more  than  an  order  of 
protection  of  the  person."  And, 
in  conclusion,  he  said :  "  Con- 
sidering the  two  acts  together 
as  one  system,  we  see  no  reason 
to  suppose  that  the  legislature, 
which   clearly  meant   to   give* 
facilities  to  the  debtor  to  obtain 
his  discharge,  intended  also  to 
limit  the  operation  of  that  dis- 
charge under  the  new  act,  all 
his  property,  present  and  fu- 
ture, being  disposed  of  for  the 
benefit  of  creditors  in  the  same 
way  in  both  acts.     We  think 
that  the  legal  effect  of  the  dis- 
charge  is    the   same  in   both 
acts,  and  that  the  effect  inarti- 
ficislly  described  in  the    10th 
section,  belongs  just  as  much 
to  an  order  under  the  second, 
as  under  the  first,  act.     Tins 
view   of  the  two   acts   differs 


from  that  which  my  brother 
Afaule  is  reported  to  have 
taken  in  the  case  of  Toamer  v. 
OingelL  The  question  in  that 
case  was  not  fully  argued  ;  the 
learned  counsel  for  the  defend- 
ant having,  after  taking  time, 
acted  upon  the  impression  as 
to  the  meaning  of  the  second 
act,  which  its  language  is,  at 
first  sight,  so  likely  to  create, 
and  abandoned  the  argument 
Upon  the  best  consideration  we 
can  give  to  these  acts,  we  think 
that  the  impression  was  a  wrong 
one,  and  that  the  effect  of  the 
final  order  is  the  same  under 
both  acts." 

Upon  the  authority  of  this  de- 
cision, the  defendant  in  a  case 
of  Wesimare  v.  Spencer^  in  the 
Whitechapel  county  court  of 
Middlesex,  applied  to  set  aside 
an  order  which  had  been  made, 
after  he  had  obtained  his  final 
order  of  protection,  for  his 
commitment  for  non-payment 
of  an  instalment  upon  a  judg- 
ment, which  he  had  neglected 
to  pay,  having  sufficient  means 
and  ability  so  to  do.  This  ap- 
plication was  refused,  on  the 
ground  that  the  warrant  of 
commitment  given  by  the  9  & 
10  Vict,  c,  95.  s.  99*>  in  cases  of 
fraud,  &c.,  was  not  process  in 
respect  of  the  dd>t,  within  the 
7  &  8  Vict.  c.  96.,  but  was  pro- 
cess in  pcenam  in  respect  of  the 
past  misconduct.  Upon  this. 
Lush,  for  the  defendant,  ob- 
tained a  rule  nisi  from  Pattesan, 
J.  >  in  the  bail  court,  for  a  pro- 
hibition  to  the  county  court; 
against  which  rule,  aldiough  it 
was  directed  by  mistake  to  a 
wrong  court,  the  plaintiff,  who 
had  already  incurred  heavy  ex- 
penses, shewed  no  cause. 
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Beaumont  v.  Brengeri. 

Dec.  9. 

TIEBT  for  goods  sold  and  deliveredi  goods  bargained  A,  agreed  to 

and  sold,  work  and  materials,  and  money  found  PJ"^*^^®  ^^ 
,  ,  "^  A  a  carnage, 

due  upon  an  account  stated.  then  standing 

Pleas,— first,  to  the  whole  declaration,  nunquam  in^  in  the  shop  of 
idUatus^ — secondly,  as  to  the  first  count,  that,  before  ^iJ,^'^me  ^ 
tod  at  the  time  of  the  said  sale  and  delivery  of  the  said  desiring 
goods  in  the  first  count  mentioned,  by  the  plaintiff"  to  ^*  certain 
the  defendant,  as  in  that  count  mentioned,  to  wit,  on  the  might  he 
Jfed  of  November^  1846,  the  plaintiff*  carried  on  the  made  in  it. 
tnde  and  business  of  a  coach-maker,  and  that  the  said  ^^^^^  haVine 
goods  (being  a  phaeton)  were  sold  and  delivered  by  the  heen  made^ 
pWntiff  to  the  defendant  as  aforesaid,  and  the  said  con-  ^^  carnage 
tnctto  pay  the  price  and  value  thereof,  was  made,  by  request, placed 
die  defendant  to  the  plaintiff*,  in  the  way  of  the  plaintiff^s  in  the  hack 
nid  trade  and  business,  being  then  his  ordinary  calling,   o^^Ljl.  \ 
^  in  the  course  and  exercise  thereof,  upon  the  Lord's  i4th  of  No* 

%!  or  Sundmy  to  wit,  on  the  22nd  of  November^  1 846,  ^^^y  ^; 
A  ,    .  «      <•  .  ,      .  called  at  the 

"w  same  not  bemg  a  work  of  necessity  or  chanty,  con-  g^i^p^  ^^^ 

^  to  the  statute  in  such  case  made  and  provided;  and  requested  B. 
^N  within  a  reasonable  time  in  that  behalf  then  next  1ioi^2Q([ 

man  for  him^ 
^  to  lend  the  carriage  to  his  house  on  the  following  day,  in  order  that  he 
^^l  tike  ft  drive  in  it,  —  A,  having  previously  intimated  his  intention  to  take 
toe  carriage  oat  a  few  times,  in  order  that,  as  he  was  going  to  take  it  ahroad, 
U  mig^t  pass  the  custom-house  as  a  second-hand  carriage.  The  carriage  was 
jl^^^rdiiigly  sent  to  and  used  hy  A.  on  the  Sunday^  A.  paying  for  the  hire  of  the 
'^^^le  and  man*    A.  afterwards  refused  to  take  or  to  pay  for  the  carnage :  — 

Rdd,  that  there  was  a  sufficient  acceptance  of  the  carriage  by  A,  before  Sunday^ 
^  I5di  of  November^  within  the  17th  section  of  the  29  Car.  2.  c.  3.,  to  entitle 
^  plaintiff  to  recover  upon  a  count  for  goods  bargained  and  sold. 

(huBn,  whether  the  statute  29  Car.  2.  c.  7*  avoids  a  previous  parol  contract 
^  the  side  of  goods,  where  the  delivery  and  acceptance  taJce  place  on  a  Sunday  ? 

VOU  ▼.  —  c.  B.  X 
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following,  and  before  the  commencement  of  this  suit,  on 
the  said  Lord's  Day,  or  Sunday,  to  wit,  on  the  22nd  of 
Naoember,  1846,  be  the  defendant  rescinded  and  put  an 
end  to  the  said  unlawful  bargain  and  purchase^  and  then 
returned  and  redelivered  the  said  goods,  to  wit,  the  said 
phaeton,  to  the  plaintiff — verification*  There  was  a 
similar  plea  to  each  of  the  other  counts. 

The  plaintiff  joined  issued  on  the  first  plea,  and  re- 
plied to  each  of  the  other  pleas,  that  the  said  goods  were 
not  sold  and  delivered  (or  bargained  and  sold,  &&), 
neither  was  the  said  contract  to  pay  the  price  and 
value  thereof  made  upon  the  Lord's  Day,  or  Sumdmf, 
in  manner  and  form  as  the  defendant  had  alleged,  ftc, 
concluding  to  the  country.     Issue  thereon. 

The  particulars  of  demand  were  as  follows:  — 

*'  This  action  is  brought  to  recover  the  sum  of 
72/.  Os.  6d!.  upon  the  following  account :  — 

'<  1846.  November.  A  new  driving- 
seat  cab-phaeton,  with  doors,  head,  and 
folding  shutter     ^        -        -        -        . 

<*  To  plating  the  wheel-caps  with  silver, 
plating  the  door-handles,  and  exchanging 
the  brass  bead  for  silver-plated 

^  To  washing  and  cleaning  the  phaeton 
after  use     ------ 


70     O     0 


1    18     0 


0     2     6 


£72     0     6  • 

*'  Above  are  the  particulars  of  the  plaintiflTs  demand 
in  this  action ;  and  he  will  rely  on  all  or  either  of  the 
counts  of  the  declaration  for  the  recovery  thereof." 

The  cause  was  tried  before  CoUman,  J.,  at  the  last 
sitting  in  London  in  Hilary  term  last.  The  facts  were 
as  follows:  —  In  the  early  part  of  November^  1846,  the 
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defisndant  called  at  the  shop  of  the  plaintiff,  a  coaeh- 

maker,  and  there  saw  a  carriage,  which  he  agreed  to  buy 

£»r  the  sum  of  YO/L,  at  the  same  time  giving  directions  to 

the  plaintiff  to  remove  the  brass  beading,  and  to  sabsti% 

tnie  plated,  and  to  make  some  other  slight  alterations. 

^Tbese  alterations  having  been  made,  the  defendant  agun 

and  approved  of  the  carriage,  and  requested  that  it 

ight  remain  in  the  plaintiff's  back  shop  until  he  was 

^"eady  to  ship  it  for  Denmark;  at  the  same  time  observ*^ 

S  ^  that  he  would  make  use  of  it  a  few  times,  in  order 

^.liat  it  might  pass  at  the  custqm-house  for  second-hand. 

.Accordingly,  on  Saturday,  the  14th  of  November,  the 

defendant  requested  the  plaintiff  to  hire  a  horse  and 

XKBID,  and  to  send  them  to  his  house  on  the  following  day, 

y^rUi  the  carriage^  as  he  wished  to  drive  round  the  park. 

*X*liii  was  done  (the  defendant  paying  IS^.  for  the  hire 

oF  the  horse  and  man),  and  the  defendant,  after  using 

^faccirriage  for  a  few  hours,  returned  it  to  the  plaintifl^ 

ttnd  ifterwards  refused  to  accept  or  pay  for  it 

On  the  part  of  the  defendant,  it  was  insisted,  that 
^cre  was  no  evidence  to  go  to  the  jury  of  any  delivery 
^^  acceptance  of  the  carriage  within  the  statute  of 
t^uds  (a);  and  that  the  contract,  if  any,  not  being  com- 
plete until  Sunday,  the  15th  of  November,  it  was  void  by 
thei9Gir.  «.  c.  7. 

Under  the  direction  of  the  learned  judges  a  verdict 

^*i  tiken  for  the  plaintiff  for  the  sum  claimed  by  the 

pvticiilars,  leave  being  reserved  to  the  defendant  to 

flMve  to  enter'a  nonsuit,  if  the  court  should  think  the 

ioDs  well  founded. 


1847. 

Bbavmont 
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frentke,  in  the  course  of  the  same  term,  accordingly 
a  rule  nisi.    Upon  the  first  point,  he  cited 


(a)  SgCsr.S.  cS.  #.  17. 
X  2 
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MaberUy  v.  Sheppard  (a),  Elliott  v.  Thomas  {b\  Tempest 
V.  Fitzgerald  {c).  Bushel  v.  Wieeler  (i),  Norman  v.  Phil^ 
Ups  {e\  Phillips  v.  Bistolli  ( g),  and  Hanson  v.  Armitage  {h) ; 
and  upon  the  second,  Williams  v.  Paid{i)^  and  Bloxome 
V.  Williams,  {k)  I  Wilde,  C.  J.,  referred  to  5j»iM  v. 
Sparrow  (/),    and    F.  WilliamSf    J.9    to    Simpson    v. 


Jb^  Henderson  now  shewed  cause.  There  was  a 
complete  actionable  contract  prior  to  the  Sunday,  and 
consequently  the  second  point  does  not  properly  arise 
here.  The  evidence  shewed  that  the  defendant  selected 
the  particular  carriage,  desired  alterations  to  be  made  in 
it,  and  adopted  it  and  treated  it  as  his  own  after  the 
alterations  had  been  made.  The  case  of  Wright  v.  Per^ 
cival  (n)  is  quite  conclusive.  There,  tlie  defendant, 
having  agreed  to  buy  a  carriage  of  the  plaintifi,  came 
after  it  was  finished  to  the  plaintiffs'  manufactory,  bring<- 
iug  with  her  a  cover  for  the  hind  seat,  and  a  set  of 
traces,  which  the  carriage  had  been  previously  made  to 
fit.  One  of  the  plaintiffs  said  the  carriage  was  complete; 
and  the  defendant  got  into  it,  and  expressed  her  appro- 
bation. The  defendant  then  desired  the  plaintiff's  to 
order  post-horses  to  take  it  home,  saying  that  she  would 
call  at  a  certain  hour,  and  adding  that  she  had  brought 
a  cover  to  put  over  the  hind  seat,  which  she  directed  to 
be  put  on  in  a  particular  way.     The  cover  was  accord- 
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ingly  put  over  the  seat  in  her  preseDce^  and  agreeably  to 
her  directions.   The  weather  proving  wet,  the  defendant 
called  again  in  the  afternoon  of  the  same  day,  and  said 
she  would  not  take  the  carriage  home  thut  evening. 
The  defendant  afterwards  refused  to  take  or  to  pay  for 
the  carriage :  and  it  was  held  that  these  facts  constituted 
a  sufficient  acceptance  to  satisfy  the  statute  of  frauds. 
In  Rohde  v.  TAvoaites  (a),  A.  having  in  his  warehouse  a 
quantity  of  sugar,  in  bulk,  more  than  sufficient  to  fill 
twenty  bogsheadsf  agreed  to  sell  twenty  hogsheads  to 
A,  but  there  was  no  note  in  writing  of  the  contract 
sufficient  to  satisfy  the  statute  of  frauds.     Four  hogs- 
heads were  delivered  to  and  accepted  by  B.    A.  filled 
op  and  appropriated  to  B.  sixteen  other  hogsheads,  and 
laformed  him  that  they  were  ready,  and  desired  him  to 
^kc  them  away.    B.  said  he  would  take  them  as  soon 
^  he  could :  and  it  was  held  that  the  appropriation 
having  been  made  by  A.y  and  assented  to  by  J}.,  the 
pi^perty  in  the  sixteen  hogsheads  thereby  passed  to  the 
letter,  and  that  their  value  might  be  recovered  by  A. 
under  a  count  for  goods  bargained  and  sold.     [Cress^ 
^ff,  J.     There,  the  whole  was  one   entire  contract.] 
fhe  decbion  is  not  put  upon  that  ground,  but  upon  the 
ground  that  there  was  an  appropriation  of  the  sixteen 
hogsheads  by  the  plaintiffs,  assented  to  by  the  defendant. 
In  EUhii  V.  Pi^bus  (&},  the  plaintiff  was  employed  by  the 
defendant  to  make  a  machine  for  him  according  to  a 
parttcalar  plan,  receiving  a  payment  on  account,  but  no 
specific  price  being  agreed  on.     When  the  machine  was 
completed,  the  defendant  saw  and  approved  of  it,  but 
bisected  to  the  price  demanded  for  it.     The  defendant 
afterwards  requested  the  plaintiff  to  send  the  machine 
'khdc  before  it  was  paid  for ;  which  the  latter  refused  to 
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do.  On  being  applied  to  for  the  amount  by  the  plan 
tiff's  attorney,  the  defendant  said  he  would  endeBTO( 
to  arrange  it,  if  the  plaintiff  would  give  him  time, 
was  held  that  these  iacts  shewed  a  sufficient  appropri 
tion  of  the  machine  by  the  plaintiff,  and  assent  there 
on  the  part  of  the  defendant,  to  entitle  the  former 
recover  the  value  on  a  count  for  goods  bargained  m 
sold.  Baines  v.  Jetxms  {a)  is  an  authority  to  the  san 
effect.     Tempest  v.  Fitzgerald  was  the  case  of  a  real 

* 

money  bargain.  In  Maberley  v.  Shqppard,  the  chati 
was  injierij  and  consequently  there  could  be  no  aooei 
ance.  And  EUioit  v.  Hiomas  is  an  authority  in  hswo 
of  the  plaintiff,  as  shewing  that  that  which  todc  pla 
here  amounted  to  an  acceptance  of  the  carriage,  sobjc 
only  to  the  plaintiffs  lien  for  the  price. 

With  respect  to  the  statute  29  Car.  2.  c.  7.,  the  defen 
founded  upon  that  statute  clearly  fails,  at  all  events 
to  the  count  for  goods  bargained  and  sold.  The  ftlla 
on  the  other  side  is,  in  confounding  the  contract  wi 
that  which  is  merely  evidence  of  the  contract.  In  W 
liaim  V.  Pavi^  although  the  contract  was  made  on  tl 
Sunday^  the  plaintiff  was  held  to  be  entitled  to  recovi 
on  the  ground  that  the  defendant  had  retained  the  hem 
and  on  a  subsequent  day  promised  to  pay  for 
Stead  V.  Danober  {b)  is  an  authority  to  shew  that  tl 
statute  of  Charles  does  not  prohibit  the  perfbrmanee  ol 
contract  on  a  Sunday.  Simpson  v.  NichoUs  {c\  as  e 
plained  in  5  M,  S^  W.  702.,  also  supports  this  viei 
Bloxome  v.  Wiliiams  was  an  action  for  goods  sold  at 
delivered  only. 


Prentice^  in  support  of  the  rule.     There  has  been  t 
delivery  or  acceptance  to  satisfy  the  statute  of  fraud 
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lo  BUI  T,  Bameni  (a),  the  defendant  ordered  goods  ofH^ 

Uie  0lel  credere  agent  of  the  plaintiff^  at  a  stipulated  price* 

to  be  paid  for  on  deliveiy,  and,  on  receiving  notice  that 

the  goods  bad  arrived  at  /f.'s  warehouse,  went  there,  and 

directed  a  boy  whom  be  saw  there,  to  put  a  certain  mark 

on  the  goods.    On  the  defendant's  refusal  to  receive  the 

goods,  by  reason  of  a  dispute  about  the  price,  an  action 

•as  brought  against  him  by  the  plaintiff;  after  which,  at 

W%  request,  the  defendant  wrote  in  /f.'s  ledger^  at  the 

bottom  of  a  page  containing  the  statement  of  the  goods 

is  qaestioDy  and  headed  with  the  plaintiff's  name,  the 

icrds  ^  received  the  above,"  which  he  signed.     It  was 

Md  that  there  was  no  evidence  to  go  to  the  jury  of  a 

tiifcry  and  acceptance  sufficient  to  satisfy  the  statute  of 

hods.    Parke^  B.,  thefe  says :  ^^  To  take  the  case  out 

of  the  17th  section,  there  must  be  both  delivery  and  ac* 

tifUmee;  and  the  question  is,  whether  they  have  been 

proved  in  the  present  case.     I  think  they  have  not    I 

igrce  that  there  was  evidence  for  the  jury  of  accept- 

ooe^  or  rather  of  intended  acceptance.     The  direction 

tomsrk  the  goods  was  evidence  to  go  to  the  jury  ^io 

mmo  the  defendant  took  possession  of,  them :  so,  also, 

die  receipt  was  some  evidence  of  an  acceptance.     But 

there  must  ako  be  a  delivery  ;  and,  to  constitute  that,  the 

posseisbn  must  have  been  parted  with  by  the  owner,  so 

tt  to  deprive  him  of  the  right  of  lien.     Harvey  might 

kre  sgreed  to  hold  the  goods,  as  the  warehouseman  of 

tbe  defimdant,  so  as  to  deprive  himself  of  the  right  to 

nCtte  to  deliver  them  without  payment  of  the  price ; 

but  of  that  there  was  no  proof.     There  was  no  evidence 

ofactosl  marking  of  the  goods,  or  that  the  order  to  mark 

^  tssented  to  by  Harvey.     I  am  of  opinion,  therefore, 

dttt  tiMre  was  no  sufficient  proof  of  acceptance  to  satisfy 

^statute,  and  that  the  case  falls  within  the  17th  sec- 
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tion/'     In  the  present  casei  there  clearly  was  no  delivery 
of  the  carriage.     [^Maulej  J.  The  defendant  dealt  with 
the  carriage  as  his  own.     Assuming  thnt  the  man  who 
drove  it  on  the  Sunday^  was  the  plaintiff's  servant,  and 
had  directions   from   the   plaintiff  to   bring  back  the 
carriage,  still,  that  which  passed,  clearly  amounted  to  an 
acceptance,  subject  to  a  contract  on  the  defendant's  part 
to  send  the  carriage  back  to  the  plaintiff,  and  repledge 
it  for  the  price.      Otherwise,    we    must  suppose  an 
absurdity,  viz.  that  the   plaintiff  would   allow  a  new 
carriage  to  be  driven  about  on  trial.]    In  EUiM  v.  Pubus^ 
there  had  been  an  actual  appropriation  of  part  of  the 
goods.     ICresswelli  J.    This  was  a  sale  of  a  specific 
chattel :  not  so  in  that  case.]     The  defendant  was  at 
liberty  to  object  that  the  carriage  was  not  completed 
according  to  order.      In  Elmore  v.  Stone  {a)y  it  was  held 
that,  if  a  man  bai'gains  for  the  purchase  of  goods,  and 
desires  the  vendor  to  keep  them  in  his  possession  for  an 
especial  purpose  for  the  vendee,  and  the  vendor  accepts 
the  order,  this  is  a  sufficient  delivery  of  the  goods  within 
the  statute  of  frauds.     But  that  case  is  inconsistent  with 
Carter  v.   Toussaitit.  {b)       There,  the  plaintiff  sold  a 
horse  to  the  defendant  at   the  price  of  SO/.,  by  parol 
agreement,— -the  horse  to  be  fired  and  remain  in  the 
plaintiff's  possession  until  fit  to  be  sent  to  grass.     At 
the  end  of  twenty-two  days,  the  horse  was,  by  the  de- 
fendant's direction,  taken  to  graze  at  Kimpton  Park^  and 
there  entered  in  the  plaintiff's  name :  and  it  was  held 
that  there  was  no  delivery  to,  or  acceptance  of  the  horse 
by,  the  defendant,  to  satisfy  the  17th  section  of  the 
statute  of  frauds.     Bayley^  J.,  there  says :  *^  It  seems  to 
me  that  there  can  be  no  actual  acceptance  or  receipt  by 
the  buyer,  unless  there  is  a  change  of  possession,  — 
unless  the  seller  does  some  act  by  which  he  divests  Iiim- 
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self  of  the  possession,  at  least  for  an  instant.     If  tlie 
buyer  has  not  the  opportunity  of  exercising  a  control 
over  the  property,  he  cannot  be  considered  as  having 
actually  accepted  or  received  it,  to  satisfy  the  words  of 
the  statute.''     [^Maule,  J.    In  Scarfe  v.  Morgan  (a),  the 
plaintiff  sent  a  mare  to  the  defendant,  a  farmer,  to  he 
covered  by  a  stallion  belonging  to  the  latter.     The  mare 
was  taken  to  the  defendant's  stables,  and  covered  accord- 
ingly, upon  a  Sunday.     The  charge  for  covering  not 
having  been  paid,  the  defendant  detained  the  mare ;  and, 
a  denuind  being  afterwards  made,  refused  to  deliver  her, 
claiming  a  lien  for  the  covering :  and  it  was  held  that  the 
defendant  was  entitled  to  the  specific  lien  ;  and  that  the 
contract  was  not  void  within  the  29  Car,  2.  c.  7. 5. 1.,  on 
the  ground  of  its  having  been  made  and  executeil  on  a 
^n<fa^  —  the  contract  having  been  executed.     If  that 
ctte  be  law,  the  special  pleas  in  this  case  cannot  be  sus- 
tuned.]    In  Asley  v.  Emery  (&),  Zr.,  a  corn-factor  at  N.j 
%reed  to  sell  barley  of  the  plaintiff  to  the  defendant,  to 
^  delivered  at  Zr.*s  warehouse  at  D.,  to  go  by  the  first 
l^t  of  Z#.  whicli  went  from  N.  to  Z).,  at  385.  per  quarter, 
— which  was  a  higher  price,  on  account  of  its  being  to 
^delivered' at  Z^'s  expense;  and,  the  barley  being  then 
^^  the  hands  of  T.,  the  defendant  desired  him  to  see  it 
delivered  and  measured  and  put  up  properly ;  and  the 
barley  was  sent  by  Z^'s  first  boat,  and  the  invoice  de- 
livered to  the  defendant,  who  requested  time  to  pay,  but 
^rwards  refused  to  accept  the  barley :  it  was  held,  in 
>^umpsit  for  the  price,  that  this  was  a  contract  for  the 
^e  of  goods  within  the  29  Car.  2.  c.  3.  s.  17.,  and  not  a 
mixed  contract  for  the  carriage  as  well  as  the  sale,  though 
the  price  was  enhanced  by  the  carriage ;  and  that  the 
defendant's  having  appointed  the  particular  boat,  and 
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having  desired  T.  to  inspect  the  loading,  did  not  amount 
to  an  acceptance  on  his  part. 

In  order  to  sustain  the  special  pleas,  it  was  enough 
for  the  defendant  to  prove  either  a  bargain  and  sale,  or 
a  contract  to  pay,  on  the  Sunday.     Bloxome  v»  WilUams 
is  an  authority  to  shew  that  the  contract  here  was  com- 
pleted by  the  defendant's  acceptance  of  the  carriage  on 
the  Sunday:  and  Fenneli  v.  Midler  {a)  shews  that  the 
statute  is  to  be  so  construed  as  most  effectually  to  ad* 
vance  the  object  for  which  it  was  passed.     The  accept- 
ance draws  to  it  the  preliminary  part  of  the  contract: 
fViUiams  v.  Paid.    Best,  C.  J.,  in  Smith  v.  Sparrow^  says: 
*^  The  statute  enacts,  that  no  tradesman,  artificer,  work- 
man, labourer,  or  any  other  person  whatsoever,  shall  do. 
or  exercise  any  worldly  labour,  business,  or  work  of  their 
ordinary  callings  upon  the  Lord's   day,  or  any  part 
thereof.     These  words  do  not  necessarily  imply  an  ab- 
solute completion  of  a  contract ;  any  serious  proceeding 
in  the  making  of  a  bargain,  is  equally  within  the  statute: 
if  the  foundation  only  be  laid  on  a  Sunday,  it  is  an  offence 
against  the  act.''     A  fortiori,  it  is  an  offence  against  the 
act,  if  the  contract  be  completed  on  the  Sunday.    Bchde 
V.  Tkwaites  also  shews  that  this  was  no  sale,  until  accept- 
ance.     In  Atkinson  v.  BeU  (b),  Littledale,  J.,  says: 
<<  Goods  bargained  and  sold  will  not  lie,  unless  there  be 
a  sale.     There  could  not  be  any  sale  in  this  case,  unless 
there  was  an    assent  by  the   defendants  to  take  the 
articles.     Here, .  there  was  no  assent.     The  property 
must  be  changed,  to  make  the  action  maintainable.     If 
the  property  had  been  changed,  the  maker  could  not 
have  delivered  these  machines  to  any  one  but  the  defend- 
ants.    I  think,  however,  he  might  have  delivered  them 
to  another,  notwithstanding  any  thing  that  passed,  and 
that  the  defendants  could  not  have  maintained  trover 
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against  the  party  to  whom  they  were  delivered.     In  the 

case  of  an  execution  or  a  bankruptcy,  these  machines 

mast  have  been  treated  as  the  goods  of  the  maker."    So, 

here,  there  was  no  change  of  property,  at  all  events  not 

until  the  defendant  received  the  carriage  on  the  Sunday. 

In  Clark  v.  Buhner  {a\  the  plaintiff  brought  indebitatus 

assnmpsit  'Vfor  the  price  and  value  of  a  main  engine, 

and  other  goodSf  sold  and  delivered.*^    It  was  proved  at 

ibe  trial,  that  the  contract  was,  ^^  to  build  an  engine  of 

100  horse  power  for  the  sum  of  2500/.,  to  be  completed 

sndjxed**  by  a  given  day ;  and  that  the  different  parts 

of  the  engine  were  constructed  at  the  plaintiff's  manu«- 

^ctoiy,  and  sent  in  parts,  at  different  intervals,  to  the 

^defendant's  colliery,  a  distance  of  twenty  miles,  where 

^^y  were  fixed  piece-meal,  and  so  made  into  an  engine. 

't  Was  held  that  the  price  agreed  upon  was  not  recover* 

^le  in  the  above  form  of  action.    [CressftoeU^  J.  There, 

^  Kpmdc  article  was  agreed  on,  and  consequently  there 

^9  no  sale.]  The  case  shews,  with  the  others,  that  there  is 

1H>  Complete  contract  until  acceptance, or  writing.,  In  Leaf 

^«  Tvttm  (£),  to  a  declaration  in  assumpsit  for  goods 

*<^9  the  defendant  pleaded,  that,  at  the  time  when  the 

Oefendant  became  indebted  to  the  plaintiff,  as  in  the 

d^aration  mentioned,  he    became   indebted  upon    a 

contract  for  the  sal6  of  the  goods  therein  mentioned,  for 

^  price  exceeding  \0U;  that  the  defendant  being  the 

^yer  thereof,  did  not  accept  or  actually  receive  the 

Ijoods,  or  any  part  thereof,  or  give  or  pay  any  thing  in 

earnest  or  to  bind  the  bargain,  or  in  part  of  payment, 

nor  was  any  note  or  memorandum  in  writing  of  the 

bargam  made  and  signed  by  the   defendant,  or  by  his 

agent  thereunto  lawfully  authorised :  and  this  plea  was 

held  bad  on  special  demurrer,  as  being  an  argumenta- 

tire  denial  of  the  contract  stated  in  the  declaration,  (c) 
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1847.        Here,  the  substantial  contract  is,  the  sale  of  the  Carriage: 
tlic  work  and  labour  were  merely  accessory. 

It  cannot  be  contended  that  there  was,  by  reason  oT 
Brbnoeri.  ^^^  suggested  alterations,  any  acceptance  of  the  carriage 
before  the  Sunday.  In  Maberley  v.  Sheppard  {a\  the 
plaintiff  built  a  wagon  for  the  defendant.  The  latter 
employed  a  smith  to  affix  thereon  the  iron-work,  and  a 
tilt-maker  to  put  on  a  tilt.  The  wagon  remaining  in 
the  possession  of  the  plaintiff,  —  it  was  held  that  the 
affixing  of  these  articles  to  it  was  not  a  sufficient  accept- 
ance of  the  wagon  by  the  defendant^  to  satisfy  the  statute 
of  frauds.  Tindal^  C.  J.,  in  delivering  the  judgment  of 
the  court,  said:  ^^ There  are  decisions  which  go  the 
length  of  holding,  that,  as  long  as  the  vendor  retains  fab 
right  of  lien  over  the  whole  of  the  commodity  sold* 
there  has  been  no  such  delivery  and  acceptance  as  the 
statute  intended.  And,  again,  that,  unless  there  was  a 
delivery  of  the  goods  of  the  vendor,  with  an  intention  of 
vesting  the  right  of  possession  in  the  vendee,  and  an 
actual  acceptance  of  the  latter,  with  an  intention  of 
taking  possession  as  owner,  the  statute  is  not  satisfied: 
Baldey  v.  Parker  {b);  PhiUips  v.  BistoUi{c)i  and,  un- 
doubtedly, the  present  case  cannot  be  held  to  fall  within 
the  compass  of  either  of  those  decisions ;  for,  the  plaintiff 
retained  his  hen  upon  the  wagon,  and  there  was  nothing 
in  the  facts  that  denoted  any  intention  either  to  deliver 
or  to  accept.  The  circumstances  of  this  case  certainly 
leave  it  open  to  doubt  whether  tlie  statute  has  been  con  • 
plied  with  or  not:  but  we  think  it  is  the  duty  of  the 
plaintiff  to  free  the  case  from  all  doubt,  and,  where  any 
remains,  that  it  is  safer  to  adhere  to  the  plain,  intel* 
ligible  words  of  the  statute,  which  point  as  clearly  as 


(a)  10  Bingh,  99.>  3  M.  ^  (c)  2  B.  Sf  C.  511.,  S  />.  ^ 

ScoU,  436.  -».  822. 

(6)  2  B.   C.  37.,   SD.    Sf 
R.  220. 


11  VICTORIA.  31S 

words  can  to  an  actual  delivery  and  an  actual  receiving  of       ]  847. 

part  or  the  whole  of  the  goods  sold.'*     Baldey  v.  Parker       — ^ 

was  a  very  strong  case.     There,  A.  went  to  the  shop  of    Bkaumokt 

A&Co^linen-draper8,and  contracted  for  the  purchase  of   Brbmokbi. 

▼arions  articles,  each  of  which  was  under  the  value  of  1 02., 

bot  the  whole  amounted  to  70/.   A  separate  price  for  each 

article  was  agreed  upon :  some  A.  marked  with  a  pencil, 

others  were  measured  in  his  presence,  and  others  he 

asiisted  to  cut  from  larger  bulks.     He  then  desired  that 

an  account  of  the  whole  might  be  sent  to  his  house,  and 

went  away.     A  bill  of  parcels  was  accordingly  sent, 

together  with  the  goods,  when  A.   refused  to  accept 

them:  and  it  was  held,  that  this  was  all  one  contract, 

and  therefore  within  the  29  Car.  2.  c.  S.  5. 17* ;  and  that 

there  was  no  delivery  and  acceptance  of  any  of  the 

goods,  so  as  to  take  the  case  out  of  the  operation  of 

that  section. 

CoLTMAN,J.     It  appears  to  me  that  there  was  a 

*officient  delivery  and  acceptance  of  the  carriage  in 

qnestion  previously  to  Sunday^  the  1 5th  of  November j 

18^  to  satisfy  the  1 7th  section  of  the  statute  of  frauds. 

^^  Elmore  v^Sioney  it  was  held  by  this  court,  that,  if  a 

'^  bargains  for  the  purchase  of  goods,  and  desires  the 

▼eodor  to  keep  them  in  his  possession  for  an  especial 

ptirposefor  the  vendee,  and  the  vendor  accepts  the  order, 

^is  is  a  sufficient  delivery  of  the  goods  within  the  statute 

^  frauds.     In  Carter  v.  Toiissaintt  Abbott^  C.  J.,  deals 

*ith  that  case  thus :  —  "In  the  case  of  Elmore  v.  Stone, 

^^edf  the  custody  was  of  the  same  kind  as  in  this  case. 

^*^re,  the  plaintiff  would  have  a  right  to  say  to  the  de- 

'^tidant,  *  you  shall  not  have  the  horse  until  you  pay  me 

^  price;'  but  the  court  thought,  that,  in  consequence 

^^  the  plaintiff's  having  consented  to  put  the  horse  into 

Mother  stable,  and  to  keep  it  there  at  the  defendants 

^rg^  he  had  changed   the  character  in  which  he 
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originally  held    the    horse,    and,  instead    of  holding 
him  as  his  own,   held  him  for  the  defendant,  as  his 
livery-stable  keeper.     But  there  is  nothing  of  that  kind 
in  this   case*     So  long  as  the  horse  remained  at  the 
plaintiff's  stables,  and  before  it  went  to  Ktrnptcn  Parik, 
the  plaintiff  was  the  keeper  of  it,  not  as  a  livery-staUe 
keeper,  but  as  owner,  and  he  had  a  right  to  retain  it  nntil 
the  money  was  paid.  Afterwards,  by  the  defendant's  de* 
sire,  the  horse  is  sent  to  the  park ;  and,  if  it  was  sent  there^ 
and  entered  in  the  defendant's  name,  and  by  his  desire^ 
I  should  have  thought  that  that  was  an  actual  accept- 
ance of  the  horse.     But  the  evidence  is,  that  it  was 
entered  in  the  plaintiff's  name.     The  defendant,  there- 
fore, had  no  right  by  law  to  go  to  the  owner  of  the  park 
and  demand  the  possession  of  the  horse,  because  the 
park-keeper  would  not  be  authorised  to  part  with  it 
without  the  plaintiff's  order.     Therefore,  the  character 
of  owner  belongs  to  the  plaintiff  at  the  time  of  the  sale, 
and   remained   unchanged,   notwithstanding  the  horse 
was  sent  to  the  park,  where  it  is  entered  in  his  own 
name,  without  any  control  whatever  being  vested  in  the 
defendant."     And  Bayley^  J.,  says :  *^  The  case  of  JSf- 
more  ▼.  Stone  certainly  comes  very  near  this :  but  there 
is  a  distinction.     In  that  case,  the  original  proprietor  of 
the  horse  had  one  stable  in  which  he  kept  horses  as 
owner,  and  another,  in  which  he  kept  them  as  a  livery- 
stable  keeper,  and,  by  removing  the  horse  from  the  one 
to  the  other,  it  was  considered  that  he  had  consented  to 
divest  himself  of  the  character  of  owner,  and  conveyed 
the  property  in  the  horse  to  the  buyer,  without  retain- 
ing any  lien  for  the  price.     That  was  the  ground  upon 
which  the  decision  in  the  Common  Pleas  was  founded. 
I  can  see  nothing  of  that  kind  here.     There  is  no  con- 
sent on  the  part  of  the  plaintiff  to  divest  himself  of  the 
possession,  or  to  abandon  his  right  to  retain  the  horse 
until  the  price  was  paid."     In  cases  of  this  sort^  there* 
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Soref  it  seems  that  the  question  will  be,  whether  the 
Tender  held  the  subject-matter  of  the  sale  as  owner,  or 
nerely  as  a  warehouse  keeper  for  the  vendee.    Looking 
at  the  evidence  in  this  case,  it  appears  to  me  that  there 
b  enough  to  shew  an  agreement  between  the  parties 
that  the  plaintiff  should  hold  the  carriage  as  a  ware- 
kHite-keeper  for  the  defendant.     It  was  proved,  that 
the  defendant  had  seen  the  carriage,  and  had  had  alter- 
ations made  in  it,  and  had  expressed  his  intention  to  use 
k  a  few  times  before  embarking  it,  so  that  it  might  pass 
as  a  second-hand  carriage ;  and  that,  at  his  request,  it 
was  placed  by  the  plaintiff  in  his  back  shop,  where  it 
stood  at  the  disposal  of  the  defendant     It  was  further 
proved,  that,  on  Saturday^  the  1 4th  of  November^  the 
defendant  called  at  the  plaintiff's  shop,  and  desired  that 
I  horse  might  be  hired  for  him,  and  that  the  carriage 
sbonld  be  sent  to  his  house  on  the  following  day 
(Smdy) ;  which  was  accordingly  done.    In  considering 
whether  the  plaintiff  had  at  this  time  agreed  to  hold  the 
carriage  as  the  defendant's  agent,  we  may  look  at  what 
took  place  on  the  Sunday.    Is  it  reasonable  to  suppose 
that  the  plaintiff  would  have  allowed  the  carriage  to  be 
^}— which  would  have  reduced  it  to  the  condition 
of  a  second-hand  article,  —7  if  it  had  not  been  well 
tinderstood  between  the  parties  that  he  had  ceased  to 
ht  the  owner  ?    I  can  come  to  no  other  conclusion  than 
^the  plaintiff  had  assented  to  the  defendant's  pro- 
P^  to  keqp  the  carriage  in  his  shop  as  his,  the  de- 
'^ofs,  agent     I  therefore  think  there  was  a  suffi- 
^**»t  delivery  and  acceptance,   independently  of  what 
^  place  on  the  Sunday^  to  satisfy  the  statute,  and 

^'^aently  that    the    plaintiff   was  entitled   to  the 
terdict 
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Maule,  J.  •  I  also  think  there  was  evidence  for  the 
jury  of  a  complete  bargain  and  sale  prior  to  the  Sunday. 
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It  appears  that  the  carriage  had  been  completely  finished 
before  that  day,  to  the  satisfaction  of  the  defendant; 
and  that  he  had  had  certain  alterations  made  in  it,  which 
was  to  some  extent  exercising  the  right  of  ownership. 
But,  when  the  defendant  directed  the  plaintiff  to 
keep  the  carriage  for  hiroi  saying  that  he  intended  to 
take  it  out  a  few  times,  in  order  to  make  it  paiiss  as  a 
second-hand  carriage,  he  was  clearly  assuming  to  deal 
with  it  as  his  own.  This,  coupled  with  the  fact  of  the 
carriage  having  been  at  the  defendant's  request  sent  to 
bis  house  on  the  Sunday^  for  the  purpose  of  driving  in 
the  park,  shews  an  assumption  of  ownership  on  the  part 
of  the  defendant,  and  an  acquiescence  on  the  part  of  the 
plaintiff,  that  well  justified  the  jury  in  coming  to  the  con* 
elusion  that  the  carriage  was  then  no  longer  the  property 
of  the  plaintiff,  but  had  become  the  property  of  the  de- 
fendant. That  which  took  place  on  the  Sunday  was  no 
violation  of  the  statute,  29  Car.  2.  c.  7.  And,  even  if  it 
were,  it  does  not  the  less  serve  to  throw  light  upon  the 
previous  part  of  the  transaction. 


Cresswell^  J.  I  am  of  the  same  opinion.  There  was 
ample  evidence  from  which  the  jury  might  reasonably 
find  a  verdict  for  the  plaintiff.  There  was  evidence  of 
a  specific  bargain  for  the  particular  carriage,  and  that, 
when  finished  to  the  plaintiff's  satisfaction,  the  carriage 
was  removed  into  the  back  shop.  That  left  it  equivocal 
whether  it  had  been  accepted  by  the  defendant,  and 
parted  with  by  the  plaintiff:  the  result  is  to  be  judged 
of  by  the  subsequent  conduct  of  the  parties.  The  de- 
fendant assumed  to  be  the  owner,  by  ordering  the  car- 
riage out  for  a  drive.  And  the  plaintiff,  by  his  conduct, 
also  shews  that  he  no  longer  considered  himself  as  the 
owner;  for,  it  is  by  no  means  proba1)Ie  that  he  would 
have  allowed  the  carriage  to  jro  out,  unless  he  had  con- 
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sidered  the  bargain  to  be  complete.  Using  it  even  for 
a.  short  time,  would,  of  course,  materially  depreciate  it. 
I  therefore  think  the  jury  were  warranted  in  finding 
that  the  property  in  the  carriage  had  passed  to  the  de- 
fendant by  what  had  taken  place  prior  to  the  Stmdaj/f 
and  that  the  plaintiff  retained  possession  merely  in  the 
character  of  agent. 
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V.  W11XIAM8,  J.  I  am  of  the  same  opinion.  For 
the  reasons  given  by  my  learned  brothers,  I  think,  that, 
if  the  judge  had  left  it  to  the  jury  to  say  whether  or  not 
there  had  been  a  delivery  and  acceptance  of  the  car- 
riage before  the  Sunday^  there  would  have  been  nothing 
olgectwnable  in  his  so  doing ;  and  that  a  verdict  for  the 
plaintiff  in  that  case,  would  have  been  justified  by  the 
evidence. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 


Williams  v.  Archer. 


Indetinaefor  'T^HIS  was  an  action  of  detinue.  The  declaration 
which^had*^'  stated  that  the  plaintiff,  theretofore,  to  wit,  on  thie 
been  delivered  28th  of  March^  1845,  delivered  to  the  defendant  divers 
'^P.^.^^  -.  writings  and  chattels,  that  is  to  say,  250  scrip-certi- 
action  '  ficates  of  shares  in  a  certain  joint-stock  railway  corn- 
brought^  pany  called  and  known  as  TTie  Nortk'fValeS'ltaihxty 
ludtf^**  Vder-  ^^^^P^^l/i  ^^0  certificates  by  which  it  was  certified  that 
—  Hdd^  that  the  holder  thereof  was  entitled  to  250  shares  of  252» 

the  judge  was  each  in  the  said  NoHh-Wales- Railway  Compamf,  8ic  8cc 
warranted  in-,-,,^_-  .  _  , 

directing  the     ^^  ^^^  plaintiff,  of  great  value,   to  wit,   3000/.,  to  be 

jury  at  the  redelivered  by  the  defendant  to  the  plaintiff,  when  he 
esti '  ti* '  ih  ^^^  defendant  should  be  thereunto  afterwards  requested: 
damages^  they  yet  the  defendant,  although  he  was  afterwards,  to  wit, 

might  take  qjj^  g^^.  aforesaid,  requested  by  the  plaintiff  so  to  do,  had 
into  consi-  ,  ,.         ,  ,         . ,       .  .  ,    ,        , 

deration  the     "^^  ^^  yet  delivered  the  said  writings  and  chattels,  or  any 

difference  in     of  them,  or  any  part  thereof,  to  the  plaintiff,  but  had, 

v  ue  0  e  ^^^Q  ^[^g  commencement  of  the  suit,  and  still  did,  neirlect 
scrip  at  the  -»  >    --© 

time  of  the  and  refuse  so  to  do,  and  unjustly  detained  and  continued 

demand,  and  x,o  detain  the  same  from  the  plaintiff:  By  means  whereof 

its  delivery  to  ^^  plaintiff  wholly  lost  and   was  deprived  of  divers 

the  plaintiff  gains  and  profits  which  he  might,  and  otherwise  would, 

•^"dire'     rd  ^^^^  made  and  acquired  from  and  by  means  of  the 

Held,  also,  said  writings  and  chattels,  and  from  selling  and  dis- 

that,  inas-  posing  of   the  same ;  and  was  also,  by  means  of  the 

scrip  had  premises,  wholly  prevented  from  being  registered  by 

already  been 

redelivered^  the  verdict  and  judgment  were  properly  confined  to  an  assessment 
of  damages  for  the  detention, —  by  analogy  to  the  case  of  the  redelivery  of  charters 
being  rendered  impossible  by  reason  of  their  having  been  burnt. 
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the  said  joint-stock  company  as  a  shareholder  thereof 
and  a  holder  of  divers,  to  wit,  250  shares  therein, — it 
bang  necessary,  and  required  by  the  rules  and  regula- 
tions of  the  said   company,  that  the  plaintiff  should 
produce  to  the  said  company  the  said  writings  and 
diattels,  to  be  roistered  by  the  said  company  as  a 
shareholder  thereof  and  a  holder  of  the  said  shares 
therein ;  and  the  plaintifiP  thereby  lost  divers  great  gains 
and  profits  which  might,  and  otherwise  would,  have  ac- 
cnied  to  him  from  being  registered  as  such  shareholder; 
ind  also,  by  means  of  the  premises,  the  plaintiff  wholly 
lost  divers,  to  wit,  100  other  shares  of  and  in  the  said 
company,  of  great  value,  to  wit,  1000/.,  which  the  said 
company  might  and  would  have  allotted  and  given  to 
ban,  if  he  had  been  the  holder  of  the  said  writings  and 
dMteis,  and  possessed  thereof,  &c. 
Plea,  non  detinet ;  whereupon  issue  was  joined. 
At  the  trial,  before  Cresswell^  J.,  at  the  sittings  in 
Lmim  afier  HiUny  term,  1 846,  the  plaintiff  below.  In 
npport  of  the  issue,  proved  that  the  defendant  below, 
it  the  time  of  the  demand  and  refusal  thereinafter  men- 
tioned, to  wit,  on  the   17th  of  itfoy,  1845,  and  from 
thence  continually  until  the  25th  of  November j  1845, 
detained  from  him  the  said  writings  and  chattels  in  the 
declaration  mentioned ;  that  the  said  250  scrip-certi* 
ficates  of  shares  in  the  declaration  first  mentioned  were 
scrip-certificates  of  shares  of  25/.  each,   in  a  certain 
jointrstock  company  for  executing  a  railway  which  could 
not  be  carried   into  execution  without  obtaining  the 
authority  of  parliament,  and  which  said  company  was 
and  had  been  provisionally  registered  pursuant  to  the 
provisions  of  the  statute  made  and  passed  in  the  8th 
year  of  the  reign  of  Her  present  Majesty,  intituled,  an 
act  for  the  registration,  incorporation,  and  regulation 
of  joint-stock  companies  (a),  and  that  the  plaintiff  had 

(a)  7&8  ricUcUO. 
Y  2 
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paid  a  deposit  of  1/.  5s,  upon  and  For  each  of  the  said 
250  scrip-certificates  of  shares,  and  had  subscribed  a 
contract  by  which  he  was  legally  bound  to  pay  the  full 
amount  of  25/.  upon  and  in  respect  of  each  of  the 
said  shares  in  the  said  certificates  mentioned,  at  the 
times  and  in  the  manner  mentioned  in  the  said  con- 
tract; that  the  plaintiff,  on  the  17th  of  May^  1845, 
demanded  the  said  last-mentioned  250  scrip-certificates 
of  the  defendant,  who  then  refused  to  deliver  the  same  to 
the  plaintiff;  that,  when  the  plaintiff  demanded  the  said 
scrip -certificates,  and  the  defendant  refused  to  deliver 
up  the  same,  as  aforesaid,  viz.,  on  the  said  17th  of  May 
last  aforesaid,  the  said  scrip-certificates  of  shares  were 
worth  3/.  5s,  each,  and  were  then  lawfully  salable  in 
the  market;  and  that,  at  the  time  when  the  action  was 
commenced,  the  said  250  scrip-certificates  were  also 
legally  salable,  and  were  worth  the  price  of  S/.  5s, 
each :  but  the  plaintiff  below  did  not  prove,  or  give  in 
evidence,  that  he,  the  plaintiff  below,  had  at  any  time 
made  or  entered  into  any  contract  or  bargain  for  the 
sale  or  transfer  of  the  said  scrip-certificates  and  shares. 

And  the  plaintiff  below  also  proved  and  gave  in 
evidence  a  certain  judge's  order,  bearing  date  the  19th 
of  November^  1845,  whereby  it  was  ordered,  that,  on 
delivery  of  the  articles  claimed  in  this  action,  and 'costs 
to  be  taxed,  &c.,  the  plaintiff  below  should  be  subject  to 
the  costs  of  the  action,  unless  he  should  recover  more 
than  nominal  damages;  and  that  the  said  articles 
claimed  in  this  action  were,  in  pursuance  of  the  said^ 
order,  delivered  to  the  plaintiff  below,  and  the 
mentioned  in  the  order  duly  paid,  before  the  trial, 
wit,  on  the  25th  of  November^  1845, — at  which  tira 
the  said  250  scrip-certificates  were  worth  only  1/.  eac 
and  could  not  have  been  sold  for  more. 

And  the  defendant  below  proved  and  gave  in  eir 
dence,  that,  at  the  time  the  said  scrip-certificates  ai3 
shares,  certificates,  papers,  and   pieces  of  paper  in  ih 
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i:be  said  joint-stodc  company  as  a  shareholder  thereof 

^uid  a  holder  of  divers,  to  wit,  960  shares  thereb, — it 

bong  necessary,  and  required  by  the  roles  and  regula- 

cions  of  the  said  company,  that  the  plaintiiF  should 

pTodnce  to  the  said  company  the  said  writings  and 

^^liattds,  to  be  roistered  by  the  said  company  as  a 

sliareholder  thereof  and  a  holder  of  the  said  shares 

-rberein ;  and  the  plaintiff  thereby  lost  divers  great  gains 

«.xid  profits  which  might,  and  otherwise  would,  have  ac- 

to  him  from  being  registered  as  such  shareholder; 

id  also,  by  means  of  the  premises,  the  plaintiff  wholly 

lost  divers,  to  wit,  100  other  shares  of  and  in  the  said 

company,  of  great  value,  to  wit,  1000/.,  which  the  said 

coanpany  might  and  would  have  allotted  and  given  to 

hiiD,  if  he  had  been  the  holder  of  the  said  writings  and 

chattels,  and  possessed  thereof,  &c« 

Plea,  non  detinet ;  whereupon  issue  was  joined. 
At  the  trial,  before  Cresmett^  J.,  at  the  sittings  in 
IdmAm  after  Hilary  term,  1846,  the  plaintiff  below,  in 
rapport  of  the  issue,  proved  that  the  defendant  below, 
ttt  the  time  of  the  demand  and  refusal  thereinafter  men- 
tioned, to  wit,  on  the   17th  of  May,  1845,  and  from 
Whence  continually  until  the  25th  of  November^  1845, 
detained  from  him  the  said  writings  and  chattels  in  the 
declaration  mentioned ;  that  the  said  250  scrip-certi* 
ficstes  of  shares  in  the  declaration  first  mentioned  were 
*crip-certificates  of  shares  of  25/.  each,   in  a  certain 
yxnt^tock  company  for  executing  a  railway  which  could 
wit  be  carried   into  execution  without  obtaining  the 
ttthorify  of  parliament,  and  which  said  company  was 
sod  had  been  provisionally  registered  pursuant  to  the 
pvo^mms  of  the  statute  made  and  passed  in  the  8th 
1^  of  the  reign  of  Her  present  Majesty,  intituled,  an 
tttfiir  the  registration,  incorporation,  and 'regulation 
^joint-stock  companies  (a),  and  that  the  plaintiff  had 

(a)  7&8  VicUcUO. 
Y  2 
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costs,  to  be  taxed,  indudiDg  the  costs  of  the  said  ap- 
plication, the  plaintiff  should  be  subject  to  the  oosts 
of  this  action,  unless  he  recovered  more  than  nominal 
damages  for  the  detention;  and  they  assessed  the 
damages  of  the  plaintiff  on  occasion  of  the  detention 
of  the  said  writings  and  chattels,  over  and  above  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  to  562L  10s.,  and  for  those  costs  and  charges 
to  405.  Therefore  it  is  considered  that  the  said  Hemy 
Archer  do  recover  against  the  said  David  Williams  his 
said  damages,  costs,  and  charges,  by  the  jurors  afore- 
said, in  form  aforesaid  assessed ;  and  also  ISSL  lOf.  for 
his  costs  and  charges,  by  the  court  here  adjudged  of 
increase,  to  the  said  Hemy  Archer^  with  his  assent; 
which  said  damages,  costs,  and  charges  in  the  whole 
amount  to  703/.  And  the  said  David  WiUiams  in 
mercy,  8tc.** 

A  writ  of  error  was  afterwards  brought  upon  this 
judgment,— the  errors  assigned  being,  that  the  above 
direction  was  erroneous,  for  that  the  jury  ought,  upon 
the  evidence  adduced  before  them,  to  have  been  directed 
to  find,  and  ought  to  have  found,  a  verdict  for  the 
plaintiff  below  for  nominal  damages  only. 

The  case  was  argued  on  the  29th  instant,  before 
ParkCf  B^  Coleridge^  J.,  Erle^  J.,  Wightman^  J.,  and 
Platty  B. 


IVilleSj  for  the  plaintiff  in  error,  (a)     The  direction 
of  the  learned  judge  was  clearly  wrong :   the  proper^ 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff  in  error  (the  defendant 
below),  were, —  "  1.  That,  in 
this  action,  the  plaintiff  below 
was  not  entitled  to  recover 
more  than  nominal  damages, 
the  chattds  themadves,  idiich 


were  the  subject  of  the  acttoo. 
having  been  redelivefed  to 
plaintiff,  and  all  his  costs  pBi< 
to  him,  under  the  jadge*s  o: 
2.  That  the  learned  judge  mi 
directed  the  jury,  in  stating 
them  that  the  true  measure 
damages  wais  the  Umb  that 
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declaration  mendoned,  were  delivered  by  the  plaintiff       1847. 
below  to  the  defendant  below,  he,  the  plaintiff  below,        i— — 
might  have  sold  the  same  at  a  profit  of  IL  10s.  for  each     ^^'illiams 
of  the  said  scrip- certificates  and  shares,  &c.,  amounting      Archer. 
in  the  whole,  to  the  sum  of  3651. 

And  thereupon  the  said  justice  stated  to  and  directed   Direction  to 
the  jary  aforesaid,  that  the  true  measure  of  damage  was,  ^  ^  ^^^* 
the  loss  that  the  plaintiff  below  sustained  by  not  having 
Uie  certificates  when  demanded  ;  and  that  the  jury  might, 
if  they  pleased,  measure  that  loss  by  the  difference  be- 
fVDeen  tie  price  at  the  time  of  the  refusal^  and  the  price 
^i  the  time  xohen  the  said  certificates  tvere  delivered  up : 
^hereupon  the  counsel  for  the  defendant  below  made 
^heir  exceptions  to  the  said  opinion  of  the  said  justice, 
And  then  excepted  and  objected  to  the  said  direction  of 
^he  said  justice  thereto,  that  the  loss  of  the  contingent 
profit  which  the  plaintiff  might  have  made  and  gained 
^y   the  sale  of  the  said  scrip-certificates   and  shares, 
&c»,  if  he  had  been  in  possession  thereof  as  aforesaid, 
^as   not  and   is  not  recoverable  as  damages  in  this 
action ;  and  then  insisted  that  the  said  justice  ought  to 
have  directed  the  jury  aforesaid,  that,  upon  the  evidence 
aforesaid,  nominal  damages  only  were  recoverable  in 
this  action. 

The  jury  found  *'  that  the  within-named  defendant  Verdict. 

'  did  detain  the  writings  and  chattels  in  the  declaration 

mentioned,  in  manner  and  form  as  the  plaintiff  had 

^uhin  complained,  before  and  at  the  commencement  of 

^ia  suit,  and  from  thence  continually  until  and  at  the 

Respective  times  of  pleading  the  within  declaration  and 

^e  within  plea,  and  from  thence    until  the   25th   of 

^ooenAerf  1845,  when  the  defendant  delivered  the  said 

writings  and  chattels   to   the   plaintiff  under  and   by 

^tiuc  of  an  order  of  Cress-iCelfj  J.,  in  that  behalf  made, 

thereby  ihe  said  justice  ordered,  that,  upon  delivery  of 

^  trticles  claimed  in  this  action,  and  payment  of  the 
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where  he  said  that  a  contrary  d^terinination  in  Burian 
V.  Robinson  (a)  was  not  law.  [  Wighimant  J.  The  certi- 
ficates in  this  case  having  been  delivered  op,  the  only 
question  that  remained,  was,  as  to  the  damages  the 
plaintiff  had  sustained  from  their  detention.  The  case 
might  have  been  different,  if  it  had  appeared  from  the 
facts  shewn  on  the  bill  of  exceptions  that  the  jury  had 
found  the  damages  as  part  of  the  value.]  It  is  quite 
clear  that  the  damages  do  constitute  part  of  the  value. 


Peacock^  for  the  defendant  in  error,  (b)  In  detinue, 
the  plaintiff  recovers  the  goods  themselves,  or  their 
value,  and  damages  for  the  detention :  the  jury  are  to 
assess  the  value,  and  also  to  assess  the  damages.  In 
Comyns's  Digest  (^),  it  is  said  that  "the  judgment  against 
the  defendant  in  detinue>  shall  be  for  recovery  of  the 
thing  detained^  vel  valorem  inde^  and  costs"  (cf),  which 
evidently  means  damages.  So  (^),  **  if  detinue  be  for 
charters,  the  verdict  must  find  some  damages ;  which 
the  plaintiff  shall  recover  if  the  charters  are  lost." 
[Parke^  B.  Do  you  find  any  case  in  the  books,  where 
the  goods  have  been  delivered  up  after  action  brought  {g\ 
as  here  ?]  None  such  has  been  found :  but  the  analogy 
must  be  the  same  with  the  case  of  the  lost  or  burnt 
charters.  It  is  absurd  to  say  that  the  jury  are  to  limit 
their  finding  to  nominal  damages  for  the  detention. 


(fl)  Sir  T,  Raynu    124,   1 
Siderf.  246. 

\{h)  The  defendant  in  error's 
points  for  argument  were — "  1. 
That,  in  an  action  of  detinue,  the 
plaintiff  is  entitled  to  recover 
substantial  damages  for  tlie  de- 
tention of  the  chattels,  as  well  as 
the  chattels  themselves,  or  their 
value.  2.  That  the  measure  of 
damages  which  the  plaintiff 
below  sustained  in  the  present 
case,  was,  the  loss  he  incurred 


by  not  having  the  certificatet 
when  demanded ;  and  that  the 
jury  were  at  liberty  to  give 
him,  by  way  of  damages,  the 
difference  between  the  price  at 
the  time  of  the  refusal  to  de- 
liver, and  the  price  at  the  time 
they  were  actually  deUvered.** 

(c)  Tit,  FlMder  (2  X.  12.)^ 

{d)  PerFrwoick,  C.  J.  KeUw^ 
64.  b. 

{e)  Semb.  Sav.  29. 

(g)  Vide  poit,  S29  (h). 
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though  the  goods  may  be  materially  depreciated. 
[Parkif  B.  The  difficulty  arises  from  the  judge's  order. 
Erie,  J.  Is  it  not  equivalent  to  discharging  the  jury 
by  consent  from  finding  the  value  of  the  goods?]  The 
only  question  the  parties  went  down  to  try,  was,  whether 
the  plaintifip  was  to  have  substantial  or^ merely  nominal 
damages.  If  there  is  any  difficulty  in  point  of  form, 
that  may  be  removed  by  .an  application  to  the  court 
bdow  to  amend  the  judgment. 

Parke,  B.  We  are  all  agreed  that  the  direction  of 
the  learned  judge,  as  to  the  principle  upon  which  the 
damages  were  to  be  estimated,  was  correct.  The  only 
difficulty  we  feel  is,  as  to  the  form  of  the  record. 

IVtUeSf  in  reply.     In  detinue,  the  jury  must  assess 

^he  value  of  the  goods  at  i/te  time  of  the  detention.     The 

^'c'endant  has  his  option  to  deliver  up  the  goods,  or  to 

P^y  the  value  so  assessed.  The  jury  cannot,  in  assessing 

^  damages,  include  any  part  of  the  value  of  the  goods. 

-'oe  direction,  therefore,  was  manifestly  wrong.     The 

J^ry  had  no  right  to  go  into  the  question  of  the  scrip 

**^ving  been  given  up  under  a  judge's  order.     They 

^^re  bound  rigidly  to  follow  the  course  pointed  out  by 

^e  law,  viz.  to  assess  the  value,  and    to  assess  the 

^^tnages  for  the  detention.     If  the  plaintiff  sustains  any 

^'^jury  by  the  form  of  action  he  has  thought  fit  to  adopt, 

*t.  is  his  own  fault. 


'   S85 
1847. 

WlLUAMS 

V. 

Abohbr. 


Parke,  B.     We  will  consider  whether  or  not  it  is 
necessary  to  make  any  application  to  the  court  below 
to  alter  the  finding. 

Cur,  adv.  vidt. 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

Iq  this  case  we  intimated  our  opinion  yesterday,  that 

the  direction  of  the  learned  judge  was  correct,  in  telling 
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the  jaiy  that  tbey  m^ht  take  into  oootidaratkm  the 
difference  in  value  of  the  scrip-certificates  at  the  time 
of  the  demand,  and  at  the  time  of  the  delivery  of  them 
to  the  plaintiff  (a):  but  a  doubt  occurred  to  us,  whether 
the  finding  of  the  jury,  and  the  judgment  therenpoOy 
fiir  damages  only,  was  correct  It  differs  firom  the  or- 
dinary modem  form  of  verdict  in  detinue,  whidi  finds 
the  value  of  the  chattels,  and  damages  for  the  deleD- 
tion  (b);  whereupon  the  judgment  is,  that  the  plaintiff 
recover  the  chattels,  or  the  sum  assessed  as  the  value, 
if  he  cannot  have  the  chattels  again,  and  also  his  da- 
mages and  costs.  Here,  there  can  be  no  such  judg- 
ment :  and  a  doubt  arose  whether  the  special  fiicts  could 
be  found,  as  is  done  in  the  present  case^  on  the  issne 
on  non  detinety  the  only  question  on  such  issue  appa- 
rently being,  whether  the  chattels  were  detained*  and, 
if  so,  what  was  their  value,  and  what  the  damages  lor 
their  detention.     We  do  not  think,  on  refeiv»ioe  to  the 


(a)  After  abridging  the  case 
of  Copley  4>  Ujp.,  executrix  ^f 
Grenfielde,  ▼.  Davere,  H.  9  E. 
4,  fo.  49,  pl«  ^f  Fitzkerbert  says : 
"  Et  vide  librumy  Tor  there  are 
several  good  cases  pot   there, 
and  some  adjudged."     Fitzh. 
Afar.  Fariance,  pL  24.    One  of 
these  cases  is  thus  stated:  *' Tem- 
pore £.  1.    In  debt  upcm  a  deed 
of  thirty  quarters  of  barley,  at 
tbe  price  of  ^Oe,,  it  was  found 
for  die  plaintiff;  and  they  in- 
quired of  the  price  at  the  time  of 
(appointed  for)  payment,  and  it 
was  founds  that,  at  the  time  of 
(appointed  for)  payment,  a  quar- 
ter was  at  32s,y  but,  at  the  time 
of  the  making  of  the  deed,  it  was 
only  at  3#. :  the  plaintiff  reco- 
vered 1 8/.  for  the  com,  &c,  ac- 
cording to  the  price  at  which  it 
was  at  the  time  of  (appointed 
for)  pajrmeDt,  &c    Et  etc  nota, 
thai  he  recovered  the  price,  and 
not  the  com,  &c,  and  yet  he  de 


manded  tbe  com,  &&"  Hie 
damages  appear  to  hame  htm 
assessed  at  the  diiifereooe  be- 
tween the  20t.  per  quarter  which 
the  plaintiff  was  to  pay  for  the 
barley,  and  the  market  price  of 
tbe  <lay  of  delivery, — as  upon 
a  time  bargain  for  stocL  Bodi 
editions  of  the  Year  Bodes  have 
20L  instead  of  20a.  aa  the  price 
mentioned  in  the  deed  ;  bat  2(ML, 
taking  it  as  the  price  oi  the 
whole  thirty  quarters,  would  not 
produce  the  result  stated.  In  Bro, 
Abr,  tit  Damagee,  pL  84,  Lord 
BrtN^re gives  the  price  at  ^time 
of  the  making  of  the  deed  at  13t. 
a  quarter,  and  at  the  time  at 
which  the  delivery  waa  to  be 
made,  at  25#. ;  whilst,  in  Bro^ 
Abr.  tit.  Detinue,  pL  28,  the 
prices  are  respectively  20«.  and 
33s. 

(6)  See  TVdtf'a  F^.  Fonns, 
8th  ed.  339^,  9th  ed.  321. 
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old  authorities^  that  this  objection  ought  to  prevail. 
In  Bolle's  Abridgment  (a),  it  is  said,  that,  in  detinue  of 
charters,  if  the  issue  be  upon  the  detinet,  if  it  be  found 
tbfit  the  defendant  has  burned  the  charters,  the  judg- 
cn«U  shall  not  be  to  recover  the  charters,  for,  it  appears 
that  he  (the  plaintiff)  cannot  have  them ;  but  he  shall 
recrover  the  value  of  the  land  in  damages.  A  reference 
however,  made  to  a  contrary  decision  in  the  Year 
17  £.8,  45.  b.  (i)  In  that  case,  the  jury  found 
that  the  charters  were  burned  by  the  defendant.  Sharde^ 
lofWi  J.,  said  that  the  issue  was  only  on  the  detinue, 
which  detinue  was  found,  and  the  judgment,  it  was 
agreed  by  the  court,  should  be,  to  recover  the  charters, 
and  damages  to  x.  marks,  and  that  the  defendant 
should  be  distrained  to  return  them.  By  analogy  to 
this  case,  the  judgment  given  for  the  plaintiff  on  this 
record  would  be  wrong.  But  the  case  does  not  appear 
to  be  hw ;  for,  Brooke^  in  his  Abridgment  (c),  says  that 
NoBton  and  Paslon  (both  justices  of  C.  B.)  in  21  H.  6. 
S6.,  say,  that,  if,  in  detinue  of  charters,  the  charters  are 
barnt,  the  plaintiff  shall  recover  all  in  damages,  (d)   The 


(a)  Tit  Detinue,  (E). 

(h)  T.ITJ^.S,  fo.45,  pLl. 

Ib  detunie  of  a  writing,  it  was 

plcided  to  the  country,  upon  a 

^'svene  of  the  detinue  (t.  e. 

pl^^  iKm  detinet),  and  now  it 

*ii  ftmid  by  vodict,  that  the 

^^^"^  was  burnt  by  the  de- 

^*httt  Shardelow,  J.   "  Per- 

^||  the  plaintiff  is  in  such  a 

y  thit  he  would  be  disin- 

^^'ited  if  he  had  not  tl^e  char- 

^f'^far,  in  some  actions,  the 

^^  is  not  entitled  to  an  an- 

^^i  without  shewing  a  spe- 

***^;  or,   although  he  were 

^'^^t  perhaps,  and  had  war- 

f^^>   and  his   specialty  was 

7^  his  land   would  be  lost 

^'^''OU  value  (i.  0.  without  any 

^^^"^rrj  ofw).    Wherefore,  it 


seems  that  it  is  necessary  to 
have  regard  to  this,  and  a  ver- 
dict shewing  the  value  of  the 
laud  in  the  diarter,  &c"  But 
afterwards  Shardehw  said  that 
*'  the  issue  is  but  on  the  detinue, 
wliich  detinue  is  found."  Where- 
fore the  court  awarded  that  the 
plaintiff  should  recover  the 
charter,  and  damages  taxed  at 
half  a  mark,  and  that  tiie  de- 
fendant should  be  distreined  to 
render  the  charter.  This  case 
is  abridged  nearly  in  the  same 
terms  in  Fitzh,  Abr.  tit.  Judg^ 
ment,  pL  115. 

(c)  Tit.  Detinue  de  Biens^ 
pi.  25. 

{d)  Lord  Brooke  there  says, 
^^  Detinue  of  two  writings,  in 
which  the    defendant    prayed 
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like  is  laid  down  in  3  Heft.  6,  fo.  19,  pi.  IS  (a):  and 
Brooke^  and  also  Rolle,  in  their  Abridgments,  evidently 
adopt  that  position  as  good  law. 


garnishment^  and  the  scire  facias 
was  served  upon  the  garnishee, 
and  he  made  default :  there  the 
plaintiff  recovered  against  the 
defendant,    but    no    damages. 
Ascue,     Where   the  garnishee 
appears,  and  the  plaintiff  makes 
default,  the  garnishee  shall  re- 
cover.    Newton  and    Paston, 
AVhere   plaintiff  recovers,  the 
judgment  shall  be  of  the  chat- 
tels demanded ;  and,  if  they  be 
burned,  there  he  shall  recover 
all   in   damages,    and  distress 
shall  issue  against  the  defendant 
to  deliver    the    chatty.     And 
note  that  the  entry  is,  that  he 
recover  the  writings  against  the 
defendant,  et  quod  habeat  libera 
acionem  against  the  garnishee." 
The  words  in  italics  would  lead 
to  the  inference  that  there  was 
to  be  judgment  against  the  de- 
fendant ad  deliberandum,  not- 
withstanding the  chattel  was  no 
longer  in  rerum  naturd.    But, 
on    referring   to    the  book  at 
large,  P.  21   ff.  6,  fo.  36,  pi. 
3,  it  will  be  seen  that  the  for- 
mer   branch   of    the  sentence 
only,  is  given  to  C.  J.  Newton. 
That  part  of  the  report  runs 
thus : « —  *'  Newton  and  Paston, 
The  judgment  shall  be  against 
both   (the  defendant  and   the 
garnishee),  for,  if  the  chattels 
be  burnt,  the  plaintiff  shall  re- 
cover all  in  damages.  And,  fur- 
ther, Paston  said,  that  a  distress 
issues  out  of  this  court  against 
the  defendant,  to  compel  him 
to  deliver  the  chattels   to  the 
plaintiff  if  he  recovers.  1 1  seem  s 
doubtful   whether    the  dictum 
of  Paston  had  reference  to  the 
case  last  put,  of  burnt  chattels, 
or  to  the  principal  case,  or  to  a 


case  cited  by  Ascue,  J.,  as  de- 
cided in  33  Edw.  3.,  iu  both  of 
which  cases  the  chattel  existed 
undestroyed,  and  forthcomings 
in  the  hands  of  the  defendant. 

In  Fitzh,  Abr.  tit.  Qfiee  4d 
Court,  pi.  22,  we  find  the  fol- 
lowing original  case  of  IT.  20 
E.3:  —  **  Detinue  of  writingi 
was  found  for  the  plaintiff  at 
nisi  prius,  to  his  damage  of  ten 
marks,  if  the  writings  were  not 
burnt    or     eloigned,    and,     if 
they  were,  then  to  his  damage 
of  twenty  maxks,** Skip.    {Sk^ 
with,  Serjt,  afterwards  K.  8.* 
Just,  of  C.  P.,  and  Chief  Baron). 
•*  We  pray  our  damage  of  twen^ 
marks."      Wilby.    (Wilhugkhy, 
Just,   of   C.  P.9   having  been 
previously  Chief  Just.  6f  K*  B.) 
**  That    shall  you  not    have ; 
for,  perhaps  you  may  get  the 
writings ;  but,  if  you  will,  you 
may  have  damages  at  ten  marks, 
and  distress    against    the  de- 
fendant to  deliver  the  writings." 
Skip.      "  That  we  dare  not ; 
for,  we  are  apprehensive  {nous 
quidomus)  that  they  are  bunit 
And  therefore  we  pray  a  new 
inquest."      WiWy.     *'  You  do 
wisely ;  sue,  and  you  shall  have 
it."  And  so  note  that  the  justices 
ought  (at  nisi  prius)  to  have 
inquired    whether  or  not  the 
writings  were  eloigned." 

And  see  Sutton  v.  Fwter, 
T,  1  E,  5f  fo.  5,  pL  11,  upon 
a  motion,  or,  radier,  upon  a 
plea,  in  arrest  of  judgment,  on 
the  ground  that  the  verdict  had 
found  one  entire  sum,  as  the 
value  of  all  the  chattels,  where* 
as,  part  might  be  eloigned  or 
destroyed.  The  case  was  after- 
wards (M.  1  jR.  3,  fo.  1,  pL  2) 
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If  that  be  so,  —  and  it  seems  to  us  that  it  is,  —  we 
mA}*,  on  the  authority  of  that  case,  hold  that  the  jury 
m^  find  the  facts  specially  whereby  a  redelivery  of 
th^  goods  to  the  plaintiff  has  become  impossible,  and  so 
confine  themselves  to  an  assessment  of  damages.  If 
the  jury  can  do  so,  where  the  deslmction  of  the  chattel 
ta.kes  place,  and  so  it  cannot  be  recovered  in  specie, 
they  may  do  so  also  where  its  previous  redelivery 
renders  the  recovery  of  the  chattel  useless. 

Our  judgment  rests  on  the  fact  of  redelivery;  and  we  do 
not  take  into  consideration  my  brother  CressweWs  order. 

Judgment  affirmed,  (i) 


i^ioiurned  mto  the  Exchequer 
Chamber,  and  there  argued  be- 
fore ITiMswy,  Chief  Justice  of 
Bngj/mtd,  the  Chief  Baron,  and 
^  the  jusdces  and  seijeants  of 
jSngknd.     The  plaintiff   had 
Judgment  by  the  opinion  of  the 
^i^iorityy  on  the  ground  that 
^   was  entitled  to  refuse  to 
^^Qept  aame  of  the  chattels  un- 
tbe  whole  were  delivered  — 
tke  opinion  of  several 
^n^retUiees. 

In  If.  20  H.  6,  fo.  16,  pi.  2, 
^^ffn,  Seijt^  said :  "  If  you 
'••il  to  me  a  thing  which  is  was- 
^^*le,  to,  a  tun  of  wine,  and 
^  l^CTchanoe  drink  it  with  other 
fellows  {et  peraventure  jeo 
^  eeo  boire  ove  outers  bons 

^^'^•faMgnons)^  without    taking 
y  for  i^  you  cannot  have 
inie,  inasmuch  as  the  wine 
Ho  longer  in  rerum  naturd  ; 
yon  may  have  account  be- 
auditors,   and    the   value 
I  be  found."     This,  how- 
,  Newtony  C.  J.,  denied, 
ying,  that,  in  such  a  case,  de- 
was  the  proper  remedy. 
C«)  M.  3    H.  6,    fo.  19, 
pV.  fll,  by  Cottesmore,   Serjt., 
^Tif^tmdo.     And,  though    no- 
ting fell  from  Uie  court  with 


reference  to  this  part  of  the  ar- 
gument, the  decision  was  in  the 
Serjeant's  favour. 

(6)  "  One  brought  a  writ  of 
detinue  of  writings,  and  de- 
manded forty  charters.  The  de- 
fendant produced  (mist  avant) 
eleven  of  the  charters,  and,  as  to 
the  remainder,  pleaded  non  de- 
tinet :  and  the  plaintiff  the  re- 
verse. And  the  eleven  which 
were  produced  were  delivered 
to  the  plaintiff  forthwith,  and, 
for  the  detainer  of  them,  the  de- 
fendant was  amerced" &c.  ff, 
38  E.  3,  fo.  3.  b.  From  this 
report,  it  would  appear  that  the 
plaintiff  was  not  considered  to 
be  entitled  to  damages  in  re- 
spect of  the  detention  of  the 
eleven  charters,  as  no  inquiry  of 
damages  was  awarded. 

So,  where,  in  detinue,  the  de- 
fendant said  nothing  as  to  one  out 
of  several  deeds  demanded,  the 
plaintiff  prayed  his  damages; 
which  Prisot,  C.  J.,  and  the 
whole  court,  refused,  because 
he  had  not  been  delayed,  "  There- 
fore you  shall  have  judgment 
to  recover  without  damages." 
Anno  36  H,  6,  fo.  26.  b.  And 
see  M.  27  H.  6,  fo.  2,  pi.  11 ; 
lb.  fo.  4,  pi.  27. 
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Chafmak  v.  Benson,  in  Error. 


Goods  were      tf^  0\^NANT.  Bfnsony  the  plaintiff  (bdow),  declaied 

?®***r^  ??  on  a  policy  of  insurance,  dated  the  12th  of  Jmbu 

boArd  a  ihip  . 

wxPemam-       1339,  made  bj  the  defendant  (below),  as  chairman  of 

Inuo,  on  7%^  Neptune^Marine^Insuranee  Compam^  of  Londonj  in 

y^^V.         relation  to  the  ship  Z.or^  Cochrane,  at  and  fix>ni  P<fr- 

Whilst  pro-      nambuco  to  Liverpool,  *^  on  freight,    valoed  at  SOOO^." 

ttediiig  out  of  The  declaration  further  alleged,  that,  on    the  12th  of 

the  harbour  °  _• 

of  Pemam-      J^J/y  1839,  certain  goods  were  loaded  on  board  the  Ijord 

bueo,  Ac,  by    Cochrane  at  Pemambuco,  and  that  the  ship  proceeded 

auLStnick  on  *^^^^'^  ^°  ^^^  voyage ;  that  the  plaintiff  (below)  and 
a  rode  and  a  one  W.  J.  C.  Benson  were  interested  in  the  subject-mattN' 
bank,  and 

reoeiyed  so  much  damage  as  to  render  it  necessary  for  her  to  put  back  for  icpair. 
The  cargo  waa  accordingly  landed,  and  the  ship  hove  down  and  surveyed  ;  and 
ultimately  the  master,  with  the  concurrence  of  the  merchants  to  whom  he  had 
been  directed  by  the  owner  to  apply  for  a  cargo,  caused  her  to  be  repaired.  The 
cost  of  the  repairs  exceeded  7000/. ;  which  was  more  than  the  value  of  the  ship 
when  repaired.  Being  so  repaired,  the  ship  took  on  board  the  same  caigo^  and 
duly  arrived  therewith  at  LiverpooL  The  maaier,  unaUe  otherwise  to  raise 
money  to  pay  for  the  repairs,  pledged  the  ship,  freight,  and  cargo  for  the  sum 
expended,  with  bottomry  premium  of  20  per  cenL  As  soon  as  the  owner  re- 
ceived information  that  the  repairs  were  likely  to  exceed  the  value  of  the  ship 
when  repaired,  he  gave  notice  of  abandonment  to  the  several  underwriters  ou 
Mp  and  frt^hi.  Upon  the  arrival  of  the  ship  at  Liverpool,  she  was  seised  and 
sold  under  process  of  the  court  of  Admiralty,  at  the  instance  of  the  obligees 
of  the  bottomry-bond,  to  whom  the  proceeds  of  the  ship  (l675i,),  and  the 
freight  (2200/.),  were  paid  over. 

These  facts  appearing  upon  a  special  verdict,  — -  upon  which  it  was  found 
'^  that,  in  respect  of  the  premises,  the  owner,  and  the  several  other  parties,  acted 
bond  fide,  and  that  the  owner  acted  without  laches,  and  as  a  prudent  owner  of 
ship  and  freight,  if  uninsured,  would  have  acted :  — 

Held,  that,  under  the  circumstances,  the  adventure  was  not  in  point  of  fact 
abandoned,  and  that,  as  it  was  not  found,  and  could  not  be  inferred,  that  a  pru- 
dent owner,  if  uninsured,  would  not  have  repaired,  the  underwriters  on  /rtigki 
were  not  liable  as  for  a  total  loss. 

Held,  also,  that  the  court  was  not  at  liberty  to  refer  to  the  finding  of  the  jury 
upon  another  issue, —  that  the  ship  was  wholly  lost,  — and  to  take  that  fact  as 
found,  in  deciding  whether  the  freight  was  wholly  lost,  and  lost  by  a  peril  in- 
sured against. 
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of  assoraiioe;   that  the  ship,   with  the  said  goods  on 
board  thereof,  departed  and  set  sail  from  Pemambuco 
aforesaid,  and  that  during  the  continuance  of  the  rbks 
in  the  policy  mentioned,  and  whilst  the  ship  was  pro- 
ceeding on  her  said  voyage,  with  the  said  goods  so  on 
board  of  her  as  aforesaid,  and  whilst  she  was  leaving 
the  harbour  of  Pemambuco  aforesaid,  to  wit,  on  &c«,  the 
ship  struck  and  was  driven,  by  the  perils  and  dangers 
oF  the  seas,  and  the  violence  of  the  winds  and  waves, 
against  and   upon  a  certain   bank  and   reef  off  the 
said  harbour  there,  and  thereby  then  became  and  was 
bulged,  strained,  broken,   damaged,  spoiled,  and  de* 
stroyed,  and  was  thereby  wholly  disabled  from  proceeding 
on  her  said  voyage,  and  became  and  was  wholly  losi^ 
'whereby  the  said  freight  became  and  was  wholly  lost  to  the 
fiaintiff  (below) ;  that  of  all  the  premises  the  defendant 
(below)  and  the  said  company  had  due  notice,  to  wit,  on 
the  day  aforesaid ;  that  the  plaintiff  (below)  then  requested 
the  defendant  (below)  to  pay  him  the  plaintiff  (below) 
the  said  sum  so  insured  by  him  as  aforesaid,  and  which 
he  the  defendant  (below),  by  reason  of  the  premises,  and 
sccording  to  the  custom  of  merchants,  then  ought  to 
l^ave  paid  to  the  plaintiff  (below),  according  to  the  tenor 
and  effect  of  the  said  deed ;  and  that,  at  the  time  of  the 
taking  of  the  said  policy  of  assurance,  and  also  at  the 
time  of  the  accruing  of  the  cause  of  action  in  this  count 
'^^ntioned,  to  wit,  on  &c.,  the  amount  of  the  individual 
^hare  of  him  the  defendant  (below)  in  the  capital  stock 
^f  the  said  company  exceeded  2000/.  {a) ;  yet  that  the 


1847., 
Chapman 

V. 

Bensok. 


(a)  The  policy  contained  a 
V^tnriio,  that  'Mt  was  thereby 
^xprody  declared  and  agreed 
hetween  and  by  the  said  com- 
pany ind  the  assured  that  that 
policy,   or  any  thing  therein 
contttoed,  should  in  no  case 
extend,  or  he  deemed  or  con- 


strued to  extend,  to  charge  or 
render  liable  the  respective  pro- 
prietors of  the  said  company, 
or  any  of  them,  or  any  of  their 
heirs,  &c.,  to  any  claim  or  de- 
mand whatsoever  in  respect  of 
that  policy,  or  of  the  assurance 
thereby  '  made,  \  beyond     the 
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TUtm  — 
1.  Pldntiff 
not  interested: 

8.  Sh^not 
wiiolljloet: 


3.  Freight 
not  wholly 
kMt: 

4.  LoM  not 
occatioDed  by 
A  peril  in- 
muedigainit: 


5.  Trtfene 
of  Abandon- 
ment: 

6.  Set-off. 


defendant  (below)  did  not  then  pay,  jior  had  he  at  any 
time  since  paid,  the  said  2000/.,  or  any  part  thereof,  to 
the  plaintiff  (below),  but  had  wholly  neglected  and 
refused,  &c. 

The  defendant  (below)  pleaded,  — first,  that  the 
plaintiff  (below)  and  JV.  J.  C.  Benson  were  not,  nor  was 
either  of  them,  interested  in  the  said  premises  in  the  said 
policy  of  insurance  mentioned,  modoeijbrmd^ — secondly, 
that  the  said  ship  was  not,  during  the  oontinnance 
of  the  risks  in  the  said  policy  mentioned,  wholly 
lost,  modo  et  formd^  —  thirdly,  that  the  said  freight  in 
the  declaration  mentioned,  did  not  become  wholly  lost, 
modo  etform&j —  fourthly,  that  Uie  said  loss  in  the  de- 
claration mentioned,  did  not,  nor  did  any  part  thereof 
take  place,  nor  was  the  same  occasioned,  by  the  adven- 
tures and  perils  which  the  said  company  were  con- 
tented to  bear,  and  did  take  upon  them,  in  that  voyage^ 
modo  et  form&^  —  fifthly,  traverse  of  the  abandonment 
alleged  in  the  declaration,  —  sixthly,  a  set-off  of  4000/. 
for  money  had  and  received. 

The  plaintiff  (below)  joined  issue  on  the  first  five 
pleas,  and  to  the  last  replied  that  he  was  not  nor  b  in- 
debted, modo  ct  forma.     Issue  thereon. 

At  the  trial,  before  Erskine^  J.,  at  the  sittings  in 
London  after  Trinity  term,  1842,  a  verdict  was,  by  con- 
sent, found  for  the  plaintiff  below,  subject  to  the  opinion 
of  the  court  of  Common  Pleas  upon  a  special  cose,  with 
liberty  to  either  party  to  turn  it  into  a  special  verdict, — 
it  being  agreed,  that,  upon  the  argument  of  the  special 
case,  the  court  should  draw  all  inferences  which  in  their 
opinion  ought  to  be  drawn  by  the  jury ;  and  that,  if  the 
case  should  afterwards  be  turned  into  a  special  verdict. 


amonnt  of  their^  his,  or  her 
respective  individual  shares  or 
aluure  in  the  capital  stock  of 


the  said  company/'  but  that 
the  capital  stock  of  the  com- 
pany should  be  charged. 
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those  inrerenoes  should  be  stated  therein  as  facts  found       1847. 
by  the  jury.  ' 

The  special  case  was  argued  in  Michaelmas  terra,     Chapman 
^843:  and  the  judgment  of  the  court  was  delivered  by      ^enbon. 
^Ttmdalf  C.  J.,  on  the  6th  of  December,  in  that  year,  — - 
Ae  court  holding  that,  under  the  circumstances  dis- 
closed, the  plaintiff  was  entitled  to  recover,  as  for  a  total 
los9^  against  the  underwriters  on  freight  (a) 

Sy  the  qpecial  verdict,  —  which  was  ultimately  settled  Special  ver- 
ify Matdef  J.,  —  it  was  found, 

ibto  the  6rst  issue,-— that  the  plaintiff  and  TV.  J.  C.  First  issue. 
Cftapmoft  were  interested  in  the  prembes  in  the  said 
policy  of  insurance  mentioned,  in  manner  and  form  as 
^e  plaintiff  bad  in  his  declaration  in  that  behalf  alleged. 

JiA  to  the  second  issue,  —  that  the  said  ship  was,  dur-  Second  issue. 
'■ig  the  continuance  of  the  risks  in  the  policy  mentioned, 
^^hoUy  lost,  in  manner  and  form  as  the  plaintiff  had 
his  declaration  alleged. 

Jis  to  the  fifth  issue,  — that  the  freight  so  insured  Fifth  issue. 
by  the  plaintiff,  was  abandoned,  in  manner  and 
■"tn  as  the  plaintiff  had  in  his  declaration  alleged. 
As  to  the  sixth  issue,  —  that  the  plaintiff  was  not  Sixth  issue. 
^^^ebted  to  the  defendant,  in  manner  and  form  as  the 
a^feodant  bad  in  his  last  plea  alleged.  Third ' 

As  to  the  third  issue,  —  that,  after  the  commence- 

^s^enty  and  during  the  continuance,  of  the  risk  insured 

^Kainst  by  the  policy  in  the  declaration  mentioned,  the 

^bip  in  question,  being  at  Pemambucoj  in  the  Brazils^ 

^■^^eceived  goods  on  board,  on  freight  for  Liverpool^  in 

^mme^  18S9;  the  amount  of  the  freight  of  which  goods 

^^aras  82001.,  in  which  goods  the  plaintiff  and  the  other 

I         out ner  of  the  ship  were  interested,  as  in  the  declaration 

^       vneatioQed :  That  the  ship,  being  thus  laden,  sailed  from 


'^m  W  8ee  AtntoA ▼. CAopman,  6  JIf. <J^ G. 792.,  1  Scott,  N.R. 
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PemambucOf  for  Liverpool^  on  the  voyage  insured 
against,  on  the  29th  of  Junej  1839:  That,  while  pro^ 
ceeding  out  of  the  harbour  of  PemambucOj  she,  by  perils 
of  the  sea,  struck  on  a  rock  and  a  bank;  the  damage 
produced  by  which  rendered  it  necessary  for  her  to  put 
back  to  Peimambuco  for  repair :  That  she  vmu  so  pot  back 
to  Pemambuco  for  repair;  but,  there  being  no  dry-dock 
there,  nor  any  other  means  of  examining  the  ship,  to 
ascertain  the  nature  and  extent  of  the  injury,  with  a 
view  to  the  requisite  repairs,  except  by  heaving  down, 
it  became  necessary  to  take  out  the  cargo,  and  heave  the 
ship  down,  in  order  to  make  that  examination :  That 
the  said  cargo  was  taken  out,  and  the  ship  thereupon 
hove  down  accordingly;  whereupon,  several  surveys 
were  necessarily  made;  and,  subsequently,  the  master 
of  the  said  ship,  in  concurrence  with  the  firm  of  M*Cal^ 
mont  &  Co.,  of  Pemambuco  (to  whom,  on  going  out  from 
Englandj  he  had  been  directed  to  apply  for  cargo), 
proceeded  to  cause  such  ship  to  be  repaired :  That  she 
was  under  repair  from  the  29th  of  June,  1839,  to  the  4th 
of  January  J  1840 :  That  Pemambuco  is  a  place  very 
inconvenient  and  expensive  for  the  repair  of  ships :  That 
the  repairs  so  done^  the  cost  of  which  amounted  to 
7132/.  35.  8<!/.,  —  a  sum  exceeding  the  value  ofiheAip  and 
freight  J  —  'mere  necessary  ^  by  reason  of  the  damage  qfrnt' 
saidf  in  order  to  make  the  ship  navigable^  and  in  a  con^ 
dition  to  proceed  on  her  voyage :  That,  to  discharge  thb 
sum,  every  reasonable  effort  was  made,  at  PemamlmeOi 
to  obtain  money  from  various  persons  on  loan,  by  bot* 
tomry,  and  otherwise :  That  no  money  could  be  obtained^ 
on  any  terms,  until  M^Calmont  &  Co.  consented  to  ad- 
vance 71 32/.  Ss.  Sd.  on  bottomry,  at  20 per  cent,  premium; 
and,  accordingly,  the  master  of  the  ship,  on  the  6th  of 
January^  1840,  at  Pemambuco^  executed  a  certain  in- 
strument in  writing,  commonly  called  a  bottomry  l|ond, 
to  M^Calmont  &  Co.,  pledging  to  them  the  said  shipb 
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freighti  and  cargo,  for  that  sum  and  bottomry  premium 

at  20  pfT  cent,:  That,  on  the  30th  of  December j  1839, 

the  plaintiff  was  shown  a  letter  from  M^Calmont  &  Co.  to 

their  agents  in  Londotij  which  had  been  received,  and 

was  as  follows :  — 

"  PernambticOf  14.  NovembeTf  1839. 
•*  The  Lord  Cochran^s  expenses  are  likely  to  exceed 
5OO021|  with   commissions,   discharging  and  reloading 
cargoj  8cc  ftc.** 

That  thereupon  the  plaintiff,  on  the  same  day,  gave 
^e  following  notice  to  the  defendant,  and  to  the  under- 
writers on  the  ship,  which  the  plaintiff  had  insured  with 
Ae  several  insurance  offices  described  in  the  notice :  — 

<*  London^  SO.  December ,  1839. 
**  My  ship,  the  Lord  Cochrane^  being  insured  as  fol- 
lows :  —  ship,  SOOO/.  with  The  Indemnity'Marine-Insur' 
^nce  Compamf^  7002.  with  The  Dundee^Marine-Insurance 
GNK7xniy,800Z.with  The^Dundee-Sea^Insurance  Comjmny, 
—^freight,  SOOOL  with  J^e  Nepttme^Insurance  Company; 
^irf  having  sustained  damage  since  she  sailed  with  her 
^n^  from  Pemambuco  ;  and  I  having  received  inform- 
^tioD  that  the  expenses  incurred  in  relation  to  the  ac- 
^deot,  will  exceed  the  value  of  the  ship  and  freight, 
^*A  that  the  amount  will  be  secured  by  bottomry,  and 
^^  the  repairs  will  still  be  incomplete ;  I  do  hereby 
^^Modon  the  said  ship  and  freight  to  the  said  respective 
'■usurers,  according  to  their  respective  rights  under  the 
^iCQmstances*    I  have  further  to  acquaint  the  under- 
writers, that  I  am  informed  that  a  bill  will  be  drawn  upon 
*«  far  the  amount,  which  will  exceed  5000/.,  by  the 
Payment  of  which  the  bottomry  premium  may  be  avoided ; 
^'^diat  I  shall  not  accept  such  bill  on  my  own  account, 
«)utihall  be  ready  to  pay  same  for  their  account,  upon 
^^  patting  me  in  funds  for  that  purpose. 

(Signed)         **  Thomas  Bensott. 

i 
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"  W.  ElliSf  Esq.,  Indemnity-MutuaUMarine^hisui'afice 
Company^  Broad  Street^  underwriters  on  the  ship,  for 
3000/. 

"  A.  Crichtotij  Esq.,  Dundee^Sea^Insurance  Company^ 
Dundee^  ditto  for  800/. 

"The  Manager  of  The  Dundee-Marine-Insuranee 
Company^  Dundee^  ditto  for  7002. 

^^  James  Mackie^  Esq.,  Nepiune^Marine-Instirance 
Company^  39,  Old  Broad  Street,  underwriters  on  freight 
for  2000/.,"  being  the  company,  as  a  member  of  which 
the  defendant  is  sued  on  the  policy  in  question : 


That  the  plaintiff  did  not  interfere  in  any  way  after* 
wards,  in  respect  of  either  ship  or  freight;  nor  had  he 
ever  received  any  part  thereof,  or  any  satisfaction  or 
benefit  on  account  thereof:  That  the  ship,  having  re- 
ceived the  cargo  again  on  board,  —  in  respect  of  the 
reloading  of  which  certain  expenses  included  in  the 
7132/.  35.  8^.  were  necessarily  incurred, — sailed  again 
from  Pernambuco  on  the  6th  of  January^  1840,  and 
arrived,  with  the  whole  of  the  original  cargo  (which  was 
of  the  value  of  19,139/.}  on  board,  at  Ldverpooly  on  the 
19th  of  Marcfif  1840:  That,  upon  the  arrival  of  the 
said  ship,  proceedings  to  enforce  payment  were  taken  by 
the  obligees  of  the  bottomry  bond,  in  the  court  of  Admi- 
ralty ;  under  the  order  of  which  court  the  ship  was  sold 
for  167 5Lj  and  the  freight  collected  from  the  consignees 
of  the  goods ;  and  the  amount  of  both,  under  an  order 
of  that  court,  was  paid  to  the  obligees  of  the  bottomry 
bond:  That,  according  to  the  practice  and  course  of 
business  between  assured  and  underwriters  in  London^ 
in  a  case  of  average  loss,  the  amount  of  the  proportion 
of  the  7132/.  35.  Sd.y  and  of  the  bottomry  premium, 
which  ought  to  be  borne  on  account  of  the  freight,  was, 
569/.  lis.  Sd.i  Thaty  in  respecl  of  all  the  qforesiud 
premises^  the  plaintiff'  and  tfie  several  other  parties  acted 
bond  Jiide^  and  the  plaitUiff  acted  without  laches,  and  as 
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apnidctU  owner  of  ship  and  freight^  ifumnsitredj'woufd 
ad: 

But,  whether  or  not,  upon  the  whole  matter  aforesaid, 

by  the  jurors  aforesaid  in  form  aforesaid  found,  the  said 

freight  in  the  declaration  mentioned,  did   or  did  not 

become  wholly  lost  in  manner  and  form  as  the  plaintifi* 

hath  in  his  said  declaration  alleged,  the  jurors  aforesaid 

are  altogether  ignorant ;  and  thereupon  they  pray  the 

ad?ice  of  the  justices  of  the  court  of  our  Lady  the  Queen 

of  the  Bench  at  Westminster:  And  if,  upon  the  whole 

''Batter  aforesaid,  it  shall  seem  to  the  said  court  that  the 

ttid  freight  in  the  declaration  mentioned,  became  wholly 

lost,  in  manner  and  form  as  in  the  declaration  is  alleged, 

^en  the  jurors  &c.  say  that  the  said  freight  in   the 

declaration  mentioned  became  wholly  lost,  in  manner 

and  form  as  in  the  declaration  is  alleged :  But,  if,  upon 

^e  whole  matter  aforesaid,  it  shall  seem  to  the  said 

court  that  the  said  freight  did  not  become  wholly  lost, 

• 

^Q  manner  and  form  as  in  the  declaration  in  that  behalf 

.  ^egedy  then  the  jurors  &c.  say  that  the  said  freight 

did  not  become  wholly  lost  as  aforesaid :  And,  if  the 

justices  of  the  said  court  shall  be  of  opinion,  upon  a  con- 

aideratioo  of  the  premises,  that,  by  reason  thereof,  the 

aaid  freight  became  partially  lost  to  the  plaintiff*,  but  not 

wholly  lost,  and  that  the   plaintiff,   by  reason   of  the 

premises,. is  entitled  to  recover  against  the  defendant 

for  an  average  loss,  the  jurors  &c.  find  that  the  said 

freight  became  lost  to  the  plaintiff,  in  manner  and  form 

Hs  the  plaintiff  has  alleged  in  his  declaration  (a);  and  in 

that  case  they  assess  the  damoges  of  the  plaintiff  on 

occasion  of  the  breach  of  covenant  in  the  declaration 

nwQtioDed,  besides  his  costs  and  charges  by  him  about 

his  snit  in  that  behalf  expended,  to  569/.  Il5.  3^.,  and, 

^  those  costs  and  charges,  to  405.      And  because,  &c« 

\^)t}ntnufdoei/mrmdwsem%  red,  not  to  the  character  of  a 

tobe  intended  to  refer  to  the  total  loss,  ascribed  to  it  in  tbc 

"^''^i^  in  which  the  loss  occur-  declaration. 

Z  3 
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1847.  As  to  the  foarth  issue  within  joined,  the  jurors  &c^ 

find,  upon  and  in  relation  thereto,  the  said  several  matters 
particularly  mentioned,  and  hereinbefore  set  forth,  as 
Becsoic       found  by  them  upon  and  in  relation  to  the  third  issue 
Foarth  iasoc.  joined  between  the  said  parties :  Bat,  whether  or  not, 

upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid 
in  form  aforesaid  found,  the  said  loss  of  the  said  finest 
in  the  declaratioa  moitioned  was  occasi<Mied  by  the 
adventures  and  perik  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them  in  that 
voyage,  as  the  plaintiflF  hath  in  his  said  declaration  in  that 
behalf  allied,  the  jurors  aforesaid  are  wholly  ignorant, 
&C. :  And  if,  upon  the  whole  matter  aforesaid,  it  shall 
seem  to  the  said  court  that  such  loss  of  the  said  fireight 
was  occasioned  by  the  adventures  and  perils  which  the 
said  company  were  contented  to  bear,  and  did  take  upon 
them  in  that  voyage,  as  the  plaintiff  hath  in  his  said 
declaration  in  that  bdialf  alleged,  then  the  jurors  &c. 
say  that  the  said  loss  of  the  said  freight  was  occasioned 
by  the  adventures  and  perils  which  the  said  company 
were  contented  to  bear,  and  did  take  upon  them  in  that 
voyage,  as  the  plaintiff  had  above  in  his  said  declaration 
in  that  behalf  alleged :  But,  if,  upon  the  whole  matter 
aforesaid,  the  contrary  shall  appear  to  the  said  court, 
then  the  jurors  &c.  say  that  the  said  loss  was  not  occa- 
sioned by  the  adventures  and  perils  which  the  sakl 
company  were  contented  to  bear,  and  did  take  upon 
them  in  that  vova<^ : 

And,  if  it  shall  appear  to  the  said  court  of  our  said 
Lady  the  Queen  of  the  Bench,  that  the  verdict  ought 
to  be  entered  for  the  plaintiff  on  the  said  several  issues, 
for  a  total  loss,  then  the  jurors  &c«  assess  the  damages 
of  the  said  Thomas  Benson,  on  occasion  of  the  breach  of 
covenant  in  the  declaration  mentioned,  besides  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  ex* 
|)ended,  to  2395/.  4s.  '2d^  and,  for  those  costs  and  charges, 
to  40s. 
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The  judgment  was  formally  entered  on  the  28th  of       1847. 
t^mtay^  1845, — as  to  the  third  issue,  "that  the  said       — - 
freight  in  the  declaration  mentioned  became  wholly  lost,     C^uapman 
ionuumer  and  form  as  in  the  said  declaration  is  alleged,      Baifaoir, 
—and,  as  to  the  fourth  issue,  "  that  the  said  loss  of  the 
said  freight  in  the  said  declaration  mentioned,  was  occa* 
iiooed  by  the  adventures  and  perils  which  the  said  com* 
pioy  were  contented  to  bear,  and  did  take  upon  them 
in  thit  ?oyage^  as  the  plaintiff  had  in  his  said  declara* 
tioo  in  that  behalf  alleged." 

A  writ  of  error  was  afterwards  brought,  upon  which 
die  common  errors  were  assigned. 

The  case  was  argued  in  Michaelmas  Vacation,  1845, 
befare  PMock^  C.  B^  Parke^  B.,  Alderson^  B.,  Patle^ 
MR,  J.,  Cokridgey  J.,  Batfe,  B.,  WiUiams,  3.,  and  Wight- 

MDI,  J, 

Sir  J.  Kelly  (with  whom  was  Ogle\  for  the  plaintiff  in    Nw.  28, 29. 
error,  (a)    The  question,  as  presented  in  this  form,  and         ^^^^* 
between  the  ship-owner  and  underwriter  alone,  is  quite 
DoveL    It  appears  from  the  special  verdict  that  the  ship 
Wis  never  in  fact  lost  or  destroyed.      Whether   the 
cvcumstances  in  wjiich  she  was  placed,  amount  to  a  con- 


(o)  The  points  marked  for  sioned  by  the  abandonment  on 

■^PU&ent  on   the  part  of  the  the  part  of  the  defendant  in 

piiiDtiff  in  error,  were  as  fol-  error,     which,    according    to 

^»» :  —  M'Carthy  v.  Abel,  5  East,  388^ 

**  The  plaintiff  in  error  wUl  Everth  v.  Smith,  2  M,  S^  S. 

'^""^ad  that  the  defendant  in  11^78^  and  other  cases,  cannot 

^'^  it  not  entitled  to  recover,  be  considered  a  loss  within  the 

™^  the  pleadings  and  facts  terms    and    meaning    of   the 

"^^  either  for  a  total  or  for  policy :    and   the  plaintiff   in 

*  Partial  loss ;  and,   amongst  error  will  also  contend  that  the 

^^. points,  he  will   submit  facts  stated  are    not  sufficient 

™  the  fjicts  (Hsclosed  do  not  evidence  of  abandonment,  so  as 

wr  s  km  of  the .  freight  by  to  entide  the  defendant  in  error 

the  perils  insured  against,  but)  to   support  the  verdict  in  his 

oo  the  contrary  that  the  loss  favour." 
ia  ^taiiffi^  if  any,  was  oeca- 

z  4 
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I847.  shrudke  total  loss  of  the  ship,  may  be  a  qiiestion  for  the 
-^— ^  court.  Having  sailed  from  Pemawdmco  for  her  port  of 
destination  in  England^  she  sustained  damage ;  but  she 
still  retained  the  diaracter  and  form  of  a  ship.  She  put 
back  to  PermamlmcOy  unloaded  her  cargo^  and  underwent 
repair,  necessarily  to  a  large  amount.  Being  so  re- 
paired, her  cargo  was  rdoaded,  and  she  again  sailed 
upon  the  voyage  insured,  brought  home  the  same  cargo^ 
and  earned  the  same  freight.  Under  these  circumstances, 
it  is  submitted  that  there  can  be  no  total  loss  or  aban- 
donment of  firdght ;  but  that  the  owner,  if  he  has  sus- 
tained any  damage  by  way  of  average,  may  recover  it 
as  such,  upon  a  declaration  properly  framed.  It  has 
been  held  in  many  cases,  that,  under  certain  circum- 
stances, though  the  ship  is  not  totally  lost,  but  still 
exists  III  specie^  the  owner  is  entitled  to  consider  her  as 
lost,  and  to  abandon  her;  and  that,  if  the  abandonment 
be  accepted,  the  assured  may  recover  against  the  under- 
writers as  for  a  total  loss.  Assuming  that  the  ship  here 
was  in  circumstances  to  justify  the  owner  in  abandoning 
her,  and  that  the  abandonment  was  made  in  proper  time 
and  in  the  proper  form, —  having  abandoned  the  ship, 
the  owner  had  no  longer  any  interest^in  the  freight,  and 
therefore  had  nothing  to  abandon  to  the  underwriters 
on  freight.  By  the  abandonment,  the  ship  was  vested 
in  the  underwriters,  and  they,  as  owners  of  the  ship, 
became  entitled  to  the  freight. 

The  circumstances  being  as  above  assumed,  there  was 
no  such  total  loss  as  to  entitle  the  plaintiff  to  recover ; 
the  freight  not  having  been  lost  by  (lerils  of  the  sea, 
but  by  the  voluntary  act  of  the  owner  in  abandoning 
the  ship,  which,  but  for  that  act,  would  have  earned  the 
very  freight  in  question.  There  is  a  distinction  between 
an  actual  and  a  constructive  total  loss.  [PoUock^  C.  R 
I  doubt  whether  any  distinction  could  have  existed,  buU 
for  the  introduction  of  valued  policies.]   It  is  quite  dear^. 
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that,  if  the  owner  in  this  case  had  not  abandoned  the 
ship,  the  freight  would  have  been  earned  and  received 
by  bioL    Apart  from  the  abandonment  of  the  ship,  what 
is  the  state  of  facts  ?    The  owner  repairs  the  ship,  and 
she  afterwards  sails  for  England^  where  she  arrives  with 
ber  original  cargo  on  board.     The  loss  of  freight  arises 
fiom  the  owner's  own  act.     The  captain,  who  is  his 
^enty  raised  money  upon  bottomry  for  the  purpose  of 
rqwiring  the  ship ;  and,  on  the  ship's  arrival  in  England^ 
ibe  obligees  enforced   their  remedy  against  ship  and 
freight    The  argument  on  the  other. side  must  amount 
to  this,  that  there  was  a  total  loss  of  freight,  because  the 
owner,  instead  of  repairing  the  ship  with  his  own  money, 
bonowed  it  upon  bottomry.  Bayley^  J.,  once  said  (a)  that 
it  would  be  a  new  head  of  total  loss,  to  say  that  it  might 
consist  wholly  or  in  part  of  the  sale  of  the  ship.     The 
act  of  the  captain  in  raising  money  as  he  did,  has  no 
more  effect  upon  the  transaction,  than  if  the  ship  had 
been  mortgaged  by  the  owner  in  England^  and  seized  on 
her  arrival  by  the  mortgagee.    In  Siarp  v.  Gladstone  {b\ 
while  a  ship  was  forcibly  detained  in  a  foreign  port,  the 
owner  abandoned,  first  the  slitpi  and  then  the  Jreight,  to 
tbe  different  sets  of  underwriters  thereon :  and  Lord 
SUnborough  said  that  "  he  felt  great  difficulty  in  saying, 
tbat,  after  an  abandonment  of  the  ship  by  the  owner  to 
tbe  underwriters  on  ship,  he  could  abandon  the  freight, 
which  seemed  to  follow  the  property  of  the  ship,  being 
the  earnings  made  by  the  subsequent  use  of  that  which 
was  then  become  the  property  of  others,  to  another  set 
of  underwriters:  and,  if  he  could  not,  then  it  might  be 
considered,  that,  having  nothing  of  his  own  to  abandon 
to  the  underwriters  on  freight,  it  was  the  same  as  if  there 
M  been  no  abandonment ;  in  which  case,  the  plaintiff 
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could  not  recover  the  freight  firom  the  onmer:  that,  if 
this  had  been  a  chartered  ship,  he  should  have  knovo 
better  how  to  deal  with  the  difilcol^;  bat,  ia  the  caie 
ofa  seeting  ship,  as  this  was,  be  did  not  wdl  know  bow 
to  separate  the  character  of  owner  of  the  sfttjp  firom  that 
of  owner  of  thejre^hi,  where  the  finest  was  to  be 
earned  on  each  pared  of  the  goods  shipped  and  brought 
booie.''    And  Lanorenet^  J^  inclined  to  the  same  opaMoOi 
The  only  substsntial  effect  of  an  abandonmentf  is,  lo 
▼est  the  thing  abandoned  in  the  party  to  whom   the 
abandonment  is  made.    Does  the  nndowriter  on  finest 
obtain  the  freight  by  the  abandonment  i^  it  to  bimi 
where  the  skip  has  been  abandoned  to  another  set  of 
underwriters?  QearlynoL  hiTbompsom'w.B0wcrqfi{m\ 
a  ship-owner  having  first  insured  his  ship  with  ^  &c.| 
and  his  fineight  with  B^  2t&,  for  a  certain  vojrage^  and 
having  notice  of  an  embargo  laid  on  the  ship  in  aforeign 
port,  abandoned  the  ship  and  freight  to  the  respective 
underwriters,  and  received  from  than  the  whole  amonnt 
of  their  subscriptkxis,  as  for  a  total  loss  of  both ;  fint 
undertaking,  by  a  memorandum  on  the  skip  policy,  to 
assign  to  the  underwriters  thereon,  his  interest  in  the 
ship,  and  to  account  to  them  for  it,  and  afterwards 
undertaking,  by  a  similar  memoruidum  on  ^efreigki 
policy,  to  assign  to  those  underwriters  all   right  of 
recovery,  compensation.  Sec.    The  ship   being   after^ 
wards  Uberated,  and  earning  freight,  which  was  received 
by  the  assured,  —  it  was  held,  that,  however  the  ques- 
tion of  priority  as  to  the  title  to  the  freight,  might  have 
been  as  between  the  diflferent  sets  of  underwriters  liti- 
gating out  of  the  same  fund,  and  however  the  weight 
of  argument  might  preponderate  more  in  favour  of  the 
underwriters  on  the  ship,  yet  that  the  assured,  who  had 
received  the  freight  from  the  Uiippers  of  goods,  was  at 
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all    events  liable  on  his  express  undertaking  to  pay  it 
ov^rto  the  underwriters  on  freight;  and  that,  without 
deducting  the  expenses  of  provisions,  wages,  &c.,  which 
were  charges  on  the  owner,  before  the  abandonment, 
and   on  the  underwriters  on  ship,  afterwards.     Lord 
EU^nborough  there  said  i  ^^  If  the  rights  of  the  respective 
sets  of  underwriters  on  the  ship  and  on  the  freight 
dmshed  in  this  case,  and  it  had  been  a  question  of 
priority  between  the  two,  who  were  litigating  for  pay- 
ment out  of  the  same  fund,  I  should  have  gone  with  the 
defendant's  counsel  in  a  great  part  of  their  argument : 
buc    here,  the  litigation  is  by  one  of  the  sets  of  under- 
writers, with  the  assured,  who  has  made  a  specific  con- 
tract with  each  of  them,  by  which  he  must  be  bound. 
Aik]  therefore,  in  my  present  view  of  the  subject,  thei 
right  of  property  in  the  subject-matter  may  be  in  the 
underwriters  on  the  ship,  and  yet  the  defendant  may  be 
liable  to  the  underwriter  on  the  freight  in  this  action. 
The  plaintiff  contracted  with  the  defendant  to  insure 
his  freight :  an  event  has  happened  which  entitled  him 
to  abandon  it  to  the  plaintiff:  the  plaintiff  accepted  the 
abandonment,  and  has  paid  the  defendant  as  for  a  total 
loss  of  the  freight.     The  defendant  has  since  received 
^B  freight;  and  yet  he  refuses  to  pay  it  over  to  the 
plaintiff,  in  pursuance  of  his  undertaking.     To  be  sure 
^  is  liable.'*     It  was  then  suggested  by  the  defendant's 
^^nsel,  that  at  least  he  was  entided  to  deduct  the 
^'penses  of  the  voyage,  such  as,  wages,  provisions,  &c., 
^'^ich  were  in   the  nature  of  salvage  on  the  freight. 
-^Qt  Lord  EUenborough  said :  ^^  The  defendant  has  re- 
^'^ed  the  entire  freight,  and  therefore  he  must  pay  it 
^ver.     The  underwriters  on  the  ship^  from  the  time  of  the 
^^ndonment  to  them^  stand  in  the  same  situation  as  tlie 
^^^'^cr :  and,  as  the  owner  was  liable  to  all  these  ex- 
l^Hss^s  before,  so,  after  the  abandonment,  they  must  be 
^rne  by  the  underwriters  on  the  ship.     Expenses  of 
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1847.        iix's  sort  are  not,  properly  speakings  salrage  on  the 

■  freight ;  but  they  are  charges  paid  by  the  owner  of  the 

Chafmak      giiip  f^f  (1,^  benefit  of  those  to  whom  he  abandoned  it. 

Vm 

BmsoN.  ^^^  therefor^  he  will  be  entitled  to  retain  a  proportion- 
able part  on  his  settlement  with  them.**  That  case 
shews  how  completely  the  owner  parts  with  the  freight, 
when  he  abandons  the  ship.  It  is  scarcely  possible^ 
however,  to  conceive  a  case  more  completely  parallel 
with  the  present,  in  all  material  particukirs,  than  that  of 
McCarthy  v.  Abel  (a).  There,  upon  a  hostile  embargo 
in  a  foreign  port,  the  owner,  who  had  separately  insured 
ship  and  freight,  abandoned  them  to  the  respective 
underwriters,  which  was  accepted  by  them ;  after  which 
the  embargo  was  taken  off,  and  the  ship  completed  her 
voyage,  and  earned  freight :  and  it  was  held  that  the 
assured  could  not  recover  as  for  a  total  loss  of  freight, 
tlie  freight  having  been  in  fact  earned ;  or,  supposing  it 
to  have  been  in  any  other  sense  lost  to  the  assured  by 
the  abandonment  of  the  ship  to  the  underwritecs  thereon, 
it  was  so  lost,  not  by  any  peril  insured  against,  but  by 
the  voluntary  act  of  the  assured  in  making  such  aban* 
donment.  There,  an  event  occurred,  that,  in  point  of 
fact,  amounted  to  a  total  loss.  [Pollock^  C.  B.  If  there 
be  any  distinction  between  that  case  and  the  present,  it 
is  a  distinction  in  your  favour.  Total  loss  means,  total 
destruction  or  deprivation  to  the  plaintiff.]  In  that 
case,  the  abandonment  of  ship  and  freight  were  made 
and  accepted  at  the  same  time :  here,  the  abandonment 
of  the  ship  was  first  in  point  of  time.  [Pollock^  C  B. 
In  McCarthy  v.  AbeU  the  total  loss  ceased  on  the  re- 
moval of  the  embargo :  here,  if  the  loss  ever  was  total, 
it  continued  to  be  so.]  The  loss  here  ceased  to  be  a 
total  loss  when  the  ship  was  put  into  a  condition  to  earn 
the  freight,  just  as  much  as  it  did  in  that  case.     {^PoUocki 

(a)  5  Eiut^  388.,  1  J.  P.  SmUh,  524. 
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CR  Tbe  case  of  McCarthy  v.  Abel  seems  to  shew  that 
the  ritoBtion  of  the  underwriter  is  not  to  be  altered  by 
•n  ibtodonment,  any  more  than  by  a  sale.]     Assuming 
that  to  be  so,  it  disposes  of  this  case.     {Pollock^  C.  B. 
The  miderwriters  on  ship  insure  that  the  ship  shall  per- 
brm  the  voyage;  but  the  underwriters  on  freight  do 
not  imdertake  that  the  freight  shall  be  worth  earning, 
•-only  that  it  shall  be  earned.     It  may  turn  out,  that, 
from  mortality  amongst  the  mariners,  or  other  accidents, 
great  expenses  are  incurred  in  earning  freight.     There 
nay  be  a  total  loss,  but  not  an  average  loss,  of  freight.] 
Here^  the  ship  has  actually  earned  the  identical  freight. 
Lord  EUenborotigif  in  delivering  the  judgment  of  the 
court  in  McCarthy  v.  Abel^  says :  *^  If  the  question  which 
vises  upon  this  case  be  stripped  of  all  extraneous  cir- 
comstances  and  considerations,  it  appears  to  us  to  re- 
iol?e  itself  into  this  single  point,    viz.   whether  the 
freight  have  been  in  this  case  lost  or  not.     If  the^c^ 
be  merely  looked  at,  freight,  in  the  events  which  have 
happened,  has  not  been  lost,  but  has  been  fully  and 
entirely  earned  jind  received  by  or  on  the  behalf  of  the 
pUntiffs,  the  assured :  and,  if  so,  no  loss  can  be  pro- 
perly demandable  against  the  underwriters  on  freight, 
who  merely  insure  against  the  loss  of  that  particular 
Ml^t,  by  the  assured.     But,  if  it  have,  or  can  be  con- 
sidered as  having,  been  in  any  other  manner  or  sense 
lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to 
tbem,  not  by  means  of  the  perils  insured  against,  but  by 
neans  of  an  abandonment  of  the  ship,  which  abandon- 
ment was  the  act  of  the  assured  themselves^  with  which 
therefore,  and   the  consequences  thereof,  the   under* 
writers  on  freight  have  no  concern.     It  appears  to  us, 
therefore,  that,  quacunqiie  via  data^  that  is,  whether  there 
has  been  no  loss  at  all  of  freight,  or,  being  such,  it  has 
been  a  loss  only  occasioned  by  the  act  of  the  plaintiffs 
themselves,  that  they  are  not  entitled  to  recover."  So,  here, 
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if  the  ship  had  not  been  abandoned  to  the  anderwriters, 
the  freight  would  have  been  earned  and  received  by  the 
owner.     It  is  now  lost  to  him  by  his  own  voluntary  act* 
McCarthy  v.  Abel  is  a  distinct  authority  to  shew  that  an 
abandonment  to  the  underwriters  on  freight,  is  perfectly 
nugatory  after  an  abandonment  to  the  underwriters  on 
ship:   and  it  also  establishes  that  the  owner  cannot 
recover  as  for  a  total  loss  of  freight,  where  the  vessel  in  fact 
completes  her  voyage,  and  earns  the  freight.     What  is 
the  contract  into  which  the  underwriter  on  freight  enters? 
Does  he  undertake  to  indemnify  the  owner  against  loss 
of  freight  arising  from  his  own  voluntary  transfer  of  the 
ship  to  a  third  person  ?     Certainly  not.     All  that  he 
undertakes,  is,  that  the  freight  shall  be  earned.     If,  by 
reason  of  a  peril  insured  pgainst,  freight  fails  to  be 
earned,  the  underwriter  is  liable.    Everth  v.  Smith  {a) 
was  an  action  to  recover  a  total  loss  on  freight,  on  a 
valued  policy,  at  and  from  Riga  and  any  ports  in  the 
Baltic^  to  any  ports  in  the  United  Kingdom.     The  ship 
was  chartered  to  sail  with  a  cargo  from  London  to  some 
port  in  the  Baltic  not  beyond  JSiga^  and  from  thence  to 
Riga^  there  to  take  in  a  homeward  cargo,  &c.     She 
sailed  from  London,  and  arrived  at  RigOj  where  she 
was  detained,  for  five  weeks,  and  prevented  from  loading, 
by  order  of  the  government,  and  the  freighter  never 
loaded  her,  and  a  few  days  after  the  detention  ceased  the 
frost  set  in,  which  detained  her  there  till  the  spring, 
when  she  procured  a  freight  from  other  persons,  and  re* 
turned  with  it  to  London;   but  the  expenses  of  her 
detention  exceeded  such  freight     It  was  held,  that  the 
policy  had  attached  at  the  time  of  the  detention,  bnt 
that,  freight  having  been  afterwards  earned,  the  under- 
writer was  not  liable.     Lord  EUenborougJi^  in  delivering 
the  judgment  of  the  court,  after  referring  to  JittCarthf  v# 
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Abd(a)i  BXid  Anderson  v.  JVallis  (&),  said:  "On  the 
authority  of  the  above  cases,  as  well  as  upon  general 
principles  of  law,  it  appears  to  us  that  the  mere  retarda- 
tion of  the  adventure,  and  the  consequent  inconvenience 
and  expense  arising  from  it,  are,  not  a  substantive  cause 
of  loss,  where  the  particular  thing  insured  has  not 
received  damage ;  and,  whether  the  freight  earned  be  the 
particolar  freight  contracted  for  by  the  assured,  or  a 
posterior  freight,  makes  no  difference:  if  freight  has 
been  fblly  earned,  there  can  be  no  loss  properly  demand- 
able  of  the  underwriters."  Case  v.  Davidson  (c)  shews 
that  the  abandonment  of  freight  here  was  a  mere  nullity. 
It  was  there  held,  that  an  abandonment  to  the  under- 
writer on  ship,  transfers  the  freight  subsequently  earned, 
18  incident  to  the  ship.  The  ship  and  freight  were 
there  insured  by  separate  sets  of  underwriters,  and  the 
ship,  being  a  general  ship,  was  captured,  and  ship  and 
freight  were  abandoned  to  the  respective  underwriters* 
who  paid  each  a  total  loss ;  and  the  ship,  being  recapr 
tared,  performed  her  voyage,  and  earned  freight,  which 
was  received  by  the  defendant  for  the  use  of  those  who 
were  l^lly  entitled  thereto :  and  it  was  held,  that  the 
underwriter  on  ship  was  entitled  to  recover.  That 
Vision  was  confirmed,  on  error,  by  the  Exchequer 
Chamber,  (d)  [Coleridge^  J.  Suppose  different  parties 
^  interested  in  the  ship  and  the  freight,  —  can  the 
^'^^r  of  freight  be  affected  by  the  act  of  the  owner  of 
^6  ship?]  There  may  be  cases  where  the  freight 
^uld  not  pass  by  a  conveyance  of  the  ship.  IPollock, 
^  B.  All  that  yon  contend  for,  is,  that,  if  the  owner  of 
^c  ship  is  interested  in  the  freight,  an  abandonment  of 
^  ship,  is  an  abandonment  of  all  his  interest  in  both 
^^P  and  freight.]     Precisely  so.     To  hold  the  under-^ 
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writer  on  freight  liable  as  for  a  total  loss  under  circam- 
stances  like  these,  would  be,  to  make  his  liability  de- 
pend,  not  upon  the  risk  he  has  taken,  but  upon  the 
voluntary  act  of  the  owner,  over  whom  he  has  no  con- 
trol. Assuming,  therefore,  that  there  was  a  total  loss 
of  the  ship,  as  against  the  underwriters  on  freight,  there 
was  nothing  to  abandon. 

Assuming  abandonment  of  freight  to  be  necessary, 
and  to  have  been  effectually  made  in  this  cose,  there  has 
been  no  total  loss  of  the  freight  in  question  by  a  peril  of 
the  sea.     The  ship,  having  reached  Pemambuco  in  a 
damaged  state,  is  repaired,  and  earns  freight.     True^ 
the  freight  so  earned  is  not  earned  for  the  owner's 
benefit,  but  for  that  of  the  underwriters  on  ship.     The 
owner's  agent  hypothecates  the  ship,  and  the  freight  is 
thereby  lost  to  him.     A  loss  by  hypothecation  clearly  is 
not  a  loss^by  a  peril  insured  against.    [PcUock^  C.B. 
The  argument  on  the  oth^r  side  will  be,  that,  when  the 
ship  returned  to  Pemambuco  in  such  a  state  as  to  be 
incapable  of  repair,  except  at  an  expense  greatly  exceed- 
ing her  value  when  repaired,  she  was  as  much  lost  as  IT 
she  had  been  at  the  bottom  of  the  sea ;  and  that  the 
owner  was  no  more  responsible  for  the  act  of  the  master 
in  repairing  her,  than  if  the  master  had  done  it  with  his 
own  money.]     The  owner  noas  bound  by  the  act  of  the 
master.    The  case  is  precisely  the  same  as  if  the  owner 
had  himself,  being  on  the  spot,  ordered  the  repairs,  and 
brought  the  ship  home. 

If  the  plaintiff  below  means  to  contend  that  no 
freight  was  in  fact  earned,  because,  in  order  to  earn  it, 
it  was  necessary  to  borrow  money  on  bottomry  at  a  cost 
exceeding  the  value  of  the  freight,  he  thereby  recognises 
the  act  of  the  master. 

The  state  of  circumstances  that  would  have  justified 
an  abandonment,  had  ceased  to  exist  at  the  time  the 
abandonment  was  in  fact  made :  Thompson  v.  The  Royal 
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Ej^iange  Assurance  Compatty  (a);  Thomely  v.  Hebson  {b)s 
Boua  V.  Salvador,  (c)     The  damage  to  the  ship  occurred 
in    the  month  of  Jtme,  1839.     The  cargo  was  imme- 
diately landed,  and  the  ship  surveyed,  and  the  captain 
proceeded  to  repair  her.     On  the  14th  of  Naoembery^'^ 
fiv^e  months  after  the  repairs  were  commenced,  —  a 
letter  was  written  at  Pemambuco,  intimating  that  the 
expense  of  the  repairs  would  exceed  the  value  of  the 
ship*    The  information  reached  the  owner  on  the  SOth 
of  Hecember^  and  then  he  gave  notice  of  abandonment 
At  that  time,  however,  the  repairs  were  completed ;  for, 
the  special  verdict  finds  that  the  ship,  having  received 
the  cargo  again  on  board,  sailed  again  from  Pemambuco 
on  the  6th  of  January ^  1840. 
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Sir  71  WUdej  Seijt  (with  whom  was  Barstaw\  for  the 
defendant  in  error,  (d)  Whether  the  abandonment  was 
nutde  in  time,  or  not,  was  not  made  a  point  on  the 
ftvgument  in  the  court  below.  The  special  verdict  finds 
^t  an  abandonment  was,  in  point  of  fact,  made,  and  that 
^  plaintiff  below  was  guilty  of  no  laches. '  The  legal 
cfl^t  of  the  finding,  therefore,  is,  that  the  abandonment 
was  made  in  due  time. 

The  first  question  is,  whether,  under  the  circum- 
'^ces  in  which  this  ship  was  placed,  there  has  been  a 
^'^  loss.  A  ship  is  totally  lost  when  she  receives  so 
Qiuch  damage  as  to  be  incapable  of  being  put  in  a  con- 
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the  principle  laid  down  in 
Holdsvforth  v.  Wise,  7  B.  Sf  C. 
794.,  1  Mann.  S^  R.  673.,  and 
other  cases;  and  that,  under 
the  drcumstancesi  proof  of  an 
abandonment  of  the  freight  was 
not  necessary,  but,  neverthe- 
less, that,  in  point  of  fact,  such 
proof  appeared  by  the  statement 
in  the  special  verdict." 
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1847.  dhion  to  prosecute  die  adventure,  except  al  a  cost  ez- 
'  oeeding  ber  Talne.  When,  tberefore5  this  ship  returned 
Cbapmajt  ^  pemambuco  on  the  29th  of  June^  so  damaged  that 
BmaoN.  8^6  could  not  be  repaired  so  as  to  bring  home  her  cargo 
to  Liverpool^  except  at  an  expense  of  7000L  and  up- 
wards, there  was  a  total  loss,  which  hardly  required 
abandonment  to  the  underwriters  on  ship.  As  soon  as 
the  owner  received  an  intimation  of  what  had  taken 
place,  he  abandoned  both  ship  and  freight  to  the  re- 
spective underwriters.  His  position  is  in  no  degree 
altered  by  the  fact  of  the  ship  having  been  repaired 
by  the  master  without  his  authority.  The  master,  no 
doubt,  has  very  extensive  powers,  as  incident  to  his 
position,  while  in  a  foreign  port.  He  may  bind  the 
owner  for  goods  supplied,  or  repairs  necessarily  done^ 
to  the  ship.  He  may  even  hypothecate  the  ship  for 
money  advanced  to  supply  her  necessities,  if  they  can« 
not  otherwise  be  supplied:  Caryv.  Whiie{a)i  AUM 
on  Shipping  (&) ;  Siory  on  Agency  (e) ;  S  Kenfs  Gmu- 
mentaries  (d);  case  of  Tie  Volani{e);  case  of  Tke 
Gratitudine  {g) :  the  only  limit  being  what  would  be  die 
course  pursued  by  a  reasonably  prudent  owner,  if  un- 
insured :  Green  v.  The  BxyaUExchat^e^Assurance  CbM- 
pawf.  (h)  [Parke^  B.  The  special  verdict  does  not  find 
that  a  prudent  owner,  if  uninsured,  would  not,  under 
the  circumstances,  have  repaired  the  ship  at  Pemam^ 
buco:  but  only,  that  the  plaintiff  acted  without  laches, 
and  as  a  prudent  owner  of  ship  and  freight,  if  uninsured, 
would  act, — that  is,  that  a  prudent  owner  in  this  country 
would  not  have  adopted  the  acts  of  the  captain  at  Ar- 
nambuca,'}  The  bcU  stated  in  the  special  verdict  shew 
a  total  destruction  of  the  adventure,  it  being  impossible 

(a)  1  Bro.  P.  a284w^  2nd  ((Q  Leet  46.  p.  l68. 

edit.  1784.  {e)  1  Rob.  A^m.  Co*.  N.  S. 

(6)  SiheditjhjSkeefSaiU,  888. 
p.  135.  (0)  8  Hok  Adm.  Cat.  240. 

(c)  Ch.  VI.  §  116.  p.  91  J  (k)  6  TawnL  68. 
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^u)  prosecQle  the  voyage  except  at  a  cost  greatly  ex- 
^zseediog  the  value  of  the  ship  and  freight    The  facts 
stated  in  the  special  verdict,  clearly  and  distinctly  shew 
to  be  a  case  of  total  loss :  and,  upon  the  second 
le,  the  jury  have  expressly  found  that  the  ship  was 
JioUy  lost    IPoOoct,  C.  B.  We  are  not  at  lib^  to 
at  the  finding  upon  the  second  issue,  to  aid  us  in 
to  a  decision  upon  the  third  and  fourth.     We 
Qst  enter  the  verdict  upon  the  third  and  fourth  issues, 
idnsively  with  reference  to  the  facts  qiecially  found 
to  the  third  issue.]    The  judgment  of  the  court 
t>dow  proceeded  entirely  upon  the  ground  that  the 
fActB  stated  in  the  case,  disclosed  a  total  loss :  and  the 
^ipccial  verdict  finds,  that,  by  perik  of  the  sea,  the  ship 
siutuned  such  an  extent  of  damage  as  to  require  an 
expenditure  in  repairs,  greatly  exceeding  the  value  of 
^«  diip  and  freight    {Parker  B.    Assume  that  there 
^«u  a  total  loss.    The  difficulty  is,  that  it  does  not  ap- 
pear that  the  repairs  undertaken  at  Pemawimco^  were 
*^>ch  as  a  prudent  owner,  if  on  the  spot,  would  not  have 
^iiidertaken.]    Is  there  any  doubt  that  the  repairs  that 
^^le  done  were  rendered  necessary  in  consequence  of 
^  peril  of  the  sea?    Is  it  requisite  to  investigate  the 
Period  when  that  was  discovered?    The  ship  was  to- 
^ly  lost  when  she  struck  upon  the  rock  on  the  29th 
^  June.    From  that  moment  she  became  unnavigable, 
^t  at  an  expense  that  no  prudent  owner  would  incur. 
Wlietlier  the  extent  of  damage  was  known  at  the  time, 
^  not|  does  not  appear.    It  may,  however,  be  assumed 
d^^  it  was.    [iA&rson,  R  All  the  cases  of  constructive 
total  loss,  are  cases  where  the  owner  has  elected  so  to 
trau  it  at  the  time.]    The  special  verdict  finds  that 
*  the  plaintifi^,  and  the  several  other  parties,  acted  band 
f^  and  the  plainUff  acted  without  laches,  and  as  a 
P^^t  owner  of  ship  and  freight,  if  uninsured,  would 
^'^  which  means,  that  the  plaintiff  omitted  nothing 
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that  he  was  bound  to  do,  to  put  himself  in  a  positioc 
to  claim  against  the  underwriters  as  for  a  total  loss 
[^AldersoUf  B.  Suppose  the  owner,  notwithstanding  th< 
expense  of  repairing  the  ship  will  exceed  her  value 
does  repair  her,  he  thereby  elects  to  treat  the  loss  as  i 
partial,  instead  of  a  total  loss.  Then,  if  the  mastei 
repairs,  is  he,  for  that  purpose,  the  agent  of  the  owner! 
Parke,  B.  Has  there  been  a  total  loss  of  the  yoyagi 
or  adventure?]  If  the  ship  had  been  sold,  and  tht 
purchaser  had  repaired  her,  and  brought  her  home,  th< 
adventure  would  still  have  been  lost  to  the  assured 
Here,  she  has  been  repaired  and  brought  home  withou 
the  owner's  authority.  [Pollock,  C.  B.  If  the  shi] 
had  been  sold,  and  afterwards  repaired  by  the  pur 
chaser,  and  had  earned  freight,  it  would,  in  effect,  haTi 
been  a  different  adventure  and  a  different  ship.]  I 
may  at  once  be  conceded,  that,  if  the  owner  here  bac 
done  what  the  master  appears  to  have  done,  he  woulc 
not  have  been  entitled  to  claim  as  for  a  loss  of  freight 
[Pollock,  C.  B.  Is  the  shipwright  to  be  involved  in  ai 
inquiry  whether  or  not  the  repairs  are  such  as  a  pruden 
owner,  regard  being  had  to  the  voyage  and  the  value 
would  do  ?]  Those  who  seek  to  set  up  a  contract  en 
tered  into  with  the  master,  must  shew  it  warranted  h] 
the  exigency  of  the  case :  Abbott  on  Shipping  (n) ;  thi 
case  of  llie  Alexander,  {b)  It  clearly  cannot  be  withii 
the  scope  of  the  master's  authority,  to  cause  the  sbif 
to  be  repaired,  where  the  cost  of  repairing  her  is  greatei 
than  the  value  of  the  ship  and  freight.  [Alderson,  B 
He  has  authority  under  certain  circumstances  to  sell 
Is  he  bound  to  sell  ?  or  may  he  not  repair  ?]  Th< 
master's  authority  to  order  i*epairs  does  not  extend 
to  an  expenditure  exceeding  the   value   of  tlie  ship 
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l^Uerm^  B.,  referred  to  Htmter  v.  Parker,  [a)']     In 
BmUr  V.  Parker^  the  owner  ratified  the  sale,  by  re- 
ttiviog  the  proceeds.     In  the  case  of  the  ship  Fanny 
^Elmira  {b)  the  ship, — an  American,  —  having  been 
^en  by  the  Danes,  and  recaptured  by  a  British  sloop, 
*asclaiined  by  the  prize  court  of  Admiralty  on  behalf 
^  her  original  owners,  who  resided  at  New  York,  and 
^so  by  one  Ormsby,    who  had  purchased  her  of  the 
faster  at  Sligo,  in  Ireland,  under  the  following  circum- 
^^Dces:  — The  ship  having  been  damaged  upon  the 
^^^Hks  JO  Sligo  Bay,  the  master  caused  her  to  be  sur- 
^ejed  by  persons  whom  he  described  as  competent,  but 
^ho  did  not  appear  to  have  filled  any  public  station, 
•^id  who  reported  that  it  would  require  1 500/.  to  repair 
^h«  vessel, — a  sum  far  exceeding  her  value;  and  that 
^t  wonld  be  for  the  interest  of  the  concerned,  to  have 
her  sold.     She  was  accordingly  sold  by  public  auction, 
ttQd  bought  by  Ormsby  for  850/.,  who,   by  the  master's 
desire,  paid  part  of  the  money  into  the  hands  of  the 
agents  of  the  owner  at  Sligo,  and  carried  the  remainder 
^o  account  between  himself  and  the  master.     Soon  after 
^k  purchase,  Ormsby  offered  a  fourth  of  the  vessel  to 
the  master,  at  the  same  price,  provided  he  would  con- 
sent to  navigate  her  again  as  master :  this  he  agreed  to : 
the  vessel  was  repaired  at  an  expense  of  800/.,  sailed 
toAJ^o,  and  was  taken,  on  her  return  from  thence,  to 
London*     The  agents  of  the  original  owners  declared 
^  they  had  done  every  thing  in  their  power  to  pre- 
sent the  sale,  and  had  been  ready  to  make  any  advances 
that  might   be  found   necessary.      The  judge    (Lord 
Skmdl)  ordered  the  ship  to  be  restored  to  the  original 
ovners,   without   prejudice    to   any    rights   which    the 
proper  court  of  justice  in  America  might  think  Ormsby 
had  acquired  by  the  purchase.     '^  In  the  first  place," 
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he  obserredf  '^  it  must  be  shewn  that  there  was  a  tie 
cessity ;  and  then  it  remains  to  be  considered  whethe: 
it  was  such  as  by  law  would  give  the  master  a  ri^ 
to  selL  That  such  a  case  may  arise,  I  am  not  preparo 
to  deny:  suppose,  for  instance,  a  ship  in  a  foreigi 
country,  where  there  is  no  correspondent  of  the  ownen 
and  no  money  to  be  had  on  hypothecation  to  pot  he 
into  repair.  Under  these  circumstances,  what  is  to  b 
done?  The  ship  may  rot  before  the  master  can  bea 
from  his  owners :  and,  therefore^  if  the  necessi^  wer 
clearly  shewn,  with  full  proof  that  every  thing  .wa 
done  optimdjlde,  and  for  the  real  benefit  of  the  ownen 
the  court  might  be  disposed  to  sustain  a  purchase  a 
made.''  And  again,  *'  In  a  case  of  that  description, 
say,  strongly  put,  where  there  was  no  ground  for  soi 
picion,  although  I  do  not  know  that  such  a  power  i 
given  to  the  master  by  the  general  maritime  law,  yel 
feeling  its  expediency,  this  court  would  strain  hard  d 
support  the  title  of  the  purchaser :  but  there  must  b 
the  clearest  proof  of  the  necessity ;  it  must  be  shewn 
not  only  that  the  vessel  was  in  want  of  repair,  bo 
likewise  that  it  was  impossible  to  procure  the  money  b 
that  purpose."  In  Soames  v.  Sugrue  (a),  Jtndal,  CL  J. 
addressing  the  jury,  said :  **  A  captain  has  no  power  ti 
sell,  except  from  necessity,  considered  as  an  impulse 
acting  morally,  to  excuse  his  departure  from  the  origins 
duty  cast  upon  him,  of  navigating  and  bringing  bad 
the  vessel.  If  he  has  no  means  of  getting  the  repain 
done  in  the  place  where  the  injury  occurs ;  or  if,  bein{ 
in  a  place  where  they  might  be  done,  he  has  no  monej 
in  his  possession,  and  is  not  able  to  raise  any,  then  In 
is  justified  in  selling,  as  the  best  thing  that  can  be  done 
In  the  present  case,  it  appears  that  the  vessel  was  in  i 
place  where  the  repairs  could  be  done,  and  where  moQKj 
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ooold  be  obtained,  altbongh  at  an  extravagant  expense. 
Still,  the  qaestion  !«»  whether  the  expenditure  was  so 
gmt  that  no  prudent  man,  in  the  exercise  of  a  sound 
and  ngCNTons  judgment,  would  hesitate  as  to  the  pro- 
prietf  of  selling.    If  you  think  that  the  owner  himself 
had  bft  been  on  the  spot»  uninsured,  would,  in  the  exer- 
ctte  of  a  sound  discretion,  have  repaired  the  vessel,  or 
duly  if  an  agent  of  the  underwriters  had  been  there^ 
lie^  eierciaing  auch  discretion,  would  have  .  repaired, 
dm  this  captain  ought  certainly  to  have  done  so.   But, 
if  diej  would  not  have  done  so,  then  I  think  this  captain 
wii  not  compellable  to  repair,  and  the  sale  in  such  case 
vill  have  taken  place  under  a  justifiable  necessity."    So, 
ia  Gardner  v.  Salvador  (a),  Bayky^  B.,  in  his  summing 
ipi  laid :  **  The  question  in  this  case  is,  whether  you 
are  satisfied  that  there  has  been  a  total  loss  by  perils 
af  the  sea.    I  know  of  no  such  head  of  insurance  law, 
as  loss  by  sale.    If  the  situation  of  the  ship  be  such, 
durti  by  no  means  within  the  master's  reach  it  can  be 
treated  so  as  to  retaia  the  character  of  a  ship,  then  it  is 
a  total  loss.     If  the  captain,  by  means  within  his  reach, 
can  make  an  experiment  to  save  it,  with  a  fair  hope  of  - 
reitoring  it  to  the  character  of  a  ship,  he  cannot,  by 
adliog  it,  turn  it  into  a  total  loss.    If  she  be  in  a  situa* 
tioD  such,  that,  by  means   which  the  captain   could 
reaioQably  use,  she  could  not  be  brought  to  retain  the 
diaracter  of  a  ship,  it  is  a  total  loss.     Bona  fides  in  the 
captain  will  not  decide  the  question;  for,  if  he  sells, 
erroneously,  what  is  entitled  to  the  character  of  a  ship, 
though  he  thinks  it  a  wreck,  it  will  not  do."    An  au- 
thority to  sell  is  a  very  different  thing  from  an  authority 
to  bind  the  owner  by  laying  out  an  indefinite   and 
extravagant  sum  in  repairs.    Suppose  the  ship  had  been 
sold,  and  the  purchaser  had  repaired  her,  and  brought 
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her  home  with  the  same  freight, — would  that  afford  an 
answer  tq  tlie  owner's  claim  on  the  underwriters  on 
freight  ?  [Pollock^  C.  B.  As  far  as  the  ship  was  con- 
cerned, no  doubt,  the  loss  was  total ;  but  the  adventure 
was  completed,  and  freight  was  earned.]  When  the 
ship  ceased  to  be  navigable,  and  the  master's  authority 
to  repair  ceased,  he  ceased  altogether  to  be  the  owner^s 
agent.  He  did  not  bring  the  ship  home  as  the  agent 
of  the  owner.  His  acts,  unconfirmed  and  repudiated  by 
the  owner,  cannot  affect  the  rights  of  the  latter  as  against 
the  underwriters.  [Pollock,  C.  B.  The  special  verdict 
leaves  it  quite  uncertain  whether  a  prudent  owner,  if 
at  Pemambuco,  would  have  directed  the  repairs  or  not. 
If  I  were  asked  to  draw  an  inference  from  the  facts 
found,  I  should  say  he  would  not.  But,  when  the 
special  verdict  expressly  finds  that  the  plaintiff  and  the 
several  other  parties,  —  that  is,  the  master  and  the  sur- 
veyors, —  acted  bofid  fide,  and  that  the  plaintiff  acted 
without  laches,  and  as  a  prudent  owner  of  ship  and 
freight,  if  uninsured,  would  act;  I  think  we  cannot 
come  to  the  conclusion  that  that  which  was  done  was 
not  done  in  the  exercise  of  a  sound  discretion.  We 
cannot  dispose  of  the  question  by  a  comparison  of  the 
figures.]  The  facts  are  found  sufficiently  to  shew,  be- 
yond all  doubt,  that  the  condition  of  the  ship  was  such 
that  no  prudent  owner  would  have  repaired.  The  con- 
clusion is  inevitable.  The  freight  earned  was  not  earned 
in  the  prosecution  of  the  adventure  insured.  The  ship 
was  lost  to  the  owner,  by  reason  of  the  damage  done 
to  her  requiring  an  outlay  exceeding  her  value.  The 
freight  was  equally  lost  to  him,  by  reason  of  the  judg- 
ment of  the  Admiralty  court,  awarding  it  to  the  obligees 
of  the  bottomry-bond.  In  Holdsmorth  v.  Wise  (a),  the 
ship  had  been  deserted  by  the  crew,  acting  bona  fide 


(a)  7  Bs  t^  C.  794.,  1  Mann.  S^  R.  673. 
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for  the  preservation  of  their  lives,  and  had  been  taken 
possession  of  by  the  crew  of  another  vessel,  who  carried 
her  ioto  port,  repaired  her,  and  ultimately  brought  her 
to  England^  but  subject  to  a  claim  for  repairs  and  sal- 
vage equal  to,  or  exceeding,  her  value :  and  the  owner, 
wbo  bad  abandoned  before  be  knew  of  the  safety  of  the 
shipi  was  held  entitled  to  recover  as  for  a  total  loss.  The 
master  in  that  case,  as  here^  had  borrowed  money  upon 
bottomry,  and  the  ship  was,  on  her  arrival,  taken  pos- 
session of  by  the  parties  claiming  title  under  the  bot- 
tomry bond.  [PoUockj  C.  B.  I  think  you  may  assume 
that  the  proposition  there  laid  down  will  not  be  dis- 
puted.] In  McCarthy  v.  Abel^  Sharp  v.  Gladsiotiej 
berth  v.  Smithy  and  Case  v.  Davidson^  there  was  the 
iireig^t  for  those  who  might  be  entitled  to  it. 

Cur.  adv.  vuli. 

Sr  T.  fVilde,  Serjt,  in  Hilarj/  term,  1846,  obtained 
1  role  nisi,  in  the  court  below,  to  amend  the  special 
verdict,  pursuant  to  the  suggestion  thrown  out  by 
Parle,  B. 

Chmnellf  Serjt.,  shewed  cause.  The  amendment  here 

sooght  is  not  a  mere  formal  amendment,  as  in  Richardsoti 

^'Mdlish  {a) ;  but  the  defendant  in  error  desires  to  have 

theverdictof  the  jury, — settled  by  a  learned  judge,  with 

tbe  assent  of  both  parties,  -^  altered  in  a  particular  that 

Butj  be  most  material.    IMatde^  J.   I  do  not  see  how  the 

court  can,  in  invitum^  alter  a  special  verdict  that  has 

been  agreed  on  between  the  parties.     Tindal,  C.  J.    If 

tbe  amendment  suggested  be  not  made,  the  probable 

result  will  be,  that  there  must  be  a  venire  de  novo  to  as- 

eertain  the  fact.]    The  special  verdict,  as  it  now  stands, 

contains  the  inferences  drawn  by  the  court  from  the  facts 


18-^7. 

Cbapmait 

Benson. 


Jan*  27. 
1846. 

Refusal  of 
application  for 
amendment 
of  special  ver- 
dict. 

Jan.  SI. 


(c)  3  Bingk.  346.,  1 IJ.  ^.  Moon,  104. 


S8S 


MICHABLIfAB  VACATION, 


1847. 

CHAVMAfT 

V. 

Bknson. 


tbat  #ere  agreed  upon  in  the  special  cate.  [^Mtnde,  J. 
The  court  are  not  bound,  any  more  than  a  jniy»  to  be 
unanimoua  in  every  inference  that  ultimately  kada  their 
minds  to  a  decision  on  the  case.] 

Sir  T.  Wildcj  Serjt.,  in  support  of  the  rule.  All  that 
the  court  is  asked  to  do,  is,  to  state  upon  the  fiu^e  of  the 
special  verdict  that  which  was  clearly  intended  to  be 
stated,  and  without  inferring  which  the  court  could  not 
have  pronounced  the  decision  it  did  pronounce.  The 
judgment  of  this  court  evidently  proceeded  upon  the 
footing  of  there  having  been  a  'constructive  total  loss  of 
the  ship.  The  judgment  for  the  pluntiff  below  is  con- 
sistent only  with  the  notion  that  the  court  did  infer  that 
a  prudent  owner,  if  uninsured, — whether  at  Pemam* 
buco  ox  elsewhere,  —  would  not  have  repaired  the  ship. 
iMauUf  J.  You  ask  this  court  to  infer  that  the  owner, 
if  at  PemambucOf  would  not  have  repaired,  when  the 
master,  and  persons  skilled  in  these  matters,  with  the 
best  means  of  information,  and,  as  is  expressly  fbund» 
acting  bond Jlde^  thought  it  more  advantageous  to  under- 
take the  repairs  and  prosecute  the  adventure.  I  should 
rather  be  disposed  to  infer  that  the  owner  would  have 
repaired,  had  he  been  upon  the  spot]  The  circum- 
stances set  out  in  the  special  verdict,  shew,  beyond  all 
doubt,  that  the  adventure  was  at  an  end. 


''ATo©.  24. 


Per  curiam.  —  As  the  special  verdict  was  settled  by 
Mr.  Justice  Maukj  it  is  fit  that  the  propriety  of  amending 
it,  should  also  be  left  to  his  discretion. 

Cur.  adv.  vuU. 

Maule,  J.,  in  Michaelmas  term  last,  said :  In  con* 
sequence  of  a  suggestion  thrown  out  by  one  of  the 
judges  upon  the  argument  of  this  case  in  the  Exchequer 
Chamber,  I,  who  settled  the  special  verdict  upon  which 
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the  question  arises,  am  asked  to  amend  it,  by  stating 
therein,  that,  under  the  circumstances,  a  prudent  owner, 
iminsored,  if  at  Pemambuco  at  the  time  the  injury  was 
sustained  by  this  ship,  would  not  have  repaired  her.  I 
hare  duly  considered  that  application,  and  the  conclu- 
sion I  have  come  to,  is,  that  it  is  not  fit  to  be  granted. 

Rule  discharged,  with  costs,  {a) 


1847. 

Chapman 
Benson. 


PinB,  B.,  now  delivered  the  judgment  of  the  court. 

This  case  comes  before  the  court  upon  a  special  ver- 
dict, on  issues  joined  on  two  pleas  in  an  action  on  a 
poliej  of  assurance. 

[After  stating  the  pleadings  and  the  substance  of  the 
special  verdict,  the  learned  baron  proceeded.] 

The  first  and  important  question  in  the  case,  is,  what 
dccisioD  we  shall  pronounce  on  the  special  verdicts  on 
the  third  and  fourth  issues.  Our  decision  is  to  be  con- 
fined to  the  fiu:ts  found  by  the  jury  on  those  issues ;  for, 
it  tt  00  those  alone  that  the  jury  pray  the  advice  of  the 
eoart,  and  ask  it  to  decide,  —  first,  whether  the  freight 
has  been  lost,  — and,  secondly,  whether  it  has  been  lost 
fajr  the  perils  assured  against :  and  the  judgment  of  this 
coon  most,  in  the  first  instance,  state  how  that  question 
is  determined,  (b) 

This  b  mentioned,  because  the  learned  counsel  for 
the  defendant  in  error,  contended  that  the  court  might 
refer  to  the  verdict  of  the  jury  on  another  issue,  finding 
that  the  vessel  was  wholly  lost,  and  assume  that  fact  to 
be  found,  in  deciding  the  third  and  fourth  issues.  This 
veare  not  permitted  to  do :  but  it  may  be  observed,  that, 
%  after  the  issues  have  been  found,  which  are  referred 
to  the  court  by  the  special  verdict,  the  verdict  of  the 
omirt,  so  to  speak,  is  incongruous  with  another  found 


(a)  See  Engstram  ▼•  Bright^ 
l,JMff,  p.419. 
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by  the  jury,  so  that,  on  the  whole  record,  the  court 
could  not  tell  whether  judgment  should  be  given  for  the 
plaintiflTor  defendant,  it  would  be  a  case  for  a  venire  de 
novo*  In  the  present  case,  however,  no  such  incongruity 
would  arise ;  for,  if  the  third  and  fourth  issues  are  found 
for  tlie  defendant  (below),  our  judgment  must  be  in 
his  favour ;  and  the  second  issue,  that  the  vessel  was 
wholly  lost,  must  be  understood  to  mean  the  vessel, 
irrespective  of  the  freight,  and  not  that  the  vessel  was 
lost  in  such  a  way  as  that  the  freight  was  also  lost,  (a) 

The  question,  then,  is,  whether,  upon  the  facts  found 
by  the  jury  on  tlie  third  and  fourth  issues,  the  freight 
was  lost,  and  lost  by  the  perils  insured  against.  The 
court  of  Common  Pleas,  havuig  had  the  facts  before 
them  in  the  shape  of  a  special  case,  and  being,  by  the 
express  consent  of  the  parties,  at  liberty  to  draw  such 
inferences  as  they  might  think  the  jury  ought  to  draw, 
have  come  to  a  conclusion  different  from  that  at  which 
we  have  arrived.  That  court  appears  to  have  thought 
it  clear  that  there  was  a  constructive  total  loss  of  the 
ship,  in  the  circumstances  in  which  the  vessel  was  placed 
at  PernambucOi  at  the  time  of  the  accident ;  that  a  pru- 
dent owner,  uninsured,  would  not  have  repaired,  and 
therefore  (that  the  plaintiff  below)  was  at  liberty  to  treat 
tlie  loss  as  total.  We  have  to  look  at  the  record  only,  and 
are  confined  to  the  facts  there  stated ;  and  it  appears  to 
us,  that  none  are  stated  which  would  warrant  us  in  con- 
cluding that  this  was  a  case  of  a  constructive  total  loss  of 
the  ship,  in  that  sense.  The  special  verdict,  indeed,  finds 
that  the  cost  of  the  necessary  repairs,  to^/i  done^  amounted 
to  7132/.  and  upwards, —  a  sum  exceeding  the  value  of 
the  ship  (even  with  the  freight  added);  and  so  it  appears 


(a)  The  vessel  may  have  been 
wholly  lost  by  capture,  and  re- 
captured, or  redeemed,  —  or 
wholly  lost  by  other  perils,  — 


and  yet  freight  may  have  been 
earned  after  re-capture,  re- 
demption, or  repair.  Note, 
per  Farke^  B. 
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that  ultimately  the  assured  would  be  entided  to  recover, 
by  way  of  indemnity,  the  full  value  of  the  ship ;  and  in 
that  sense  the  loss  was  total:  and  it  may  be  reasonably 
inferredi  that,  if  the  assured  had  been  on  the  spot,  and 
hadkoowo  all  at  the  commencement  of  the  repairs  which 
he  knew  in  the  end,  and  if  he  could  have  acted  at  the 
first  moment  with  all  the  experience  he  had  obtained  at 
the  last,  he  never  would  have  undertaken  them ;  yet  the 
special  verdict  does  not  find,   that,  when  the  repairs 
were  undertaken,  the  owner,  if  on  the  spot,  and  unin- 
sored,  and  acting  prudently,  would  not  have  repaired. 
On  the  contrary,   if  we  were  at  liberty  to  draw  in- 
fitrences,  we  should  be  strongly  inclined  to  infer, —  at 
all  events,  that  supposition  is  quite  consistent  with  the 
bets  found, — that  the  master,  who  was  on  the  spot, 
acted  not  only  bond  fde^  but  with  reasonable  prudence, 
m  commencing  the  repairs ;  for,  it  is  found  that  surveys 
were  held  before  the  repairs  commenced,  that*he  took 
the  advice  of  the  merchants  who  were  to  supply  the 
cargo;  which  advice  was  bond  Jide  given;  and,  if  the 
sorveys  had  stated  the  vessel  not  to  be  worth  repairing, 
this  could  never  have  been  the  case.     But  it  is  by  no 
means  improbable,  that,  as  the  repairs  went  on,   the 
deflects  proved  to  be  greater  than  was  originally  sup- 
posed ;  and  it  may  well  be,  that  it  was  then  worth  while 
to  incur  a  still  greater  expenditure,  rather  than  sell  the 
diip  partially  repaired,  and  lose  the  benefit  of  the  sum 
already  laid  out.     Be  this  as  it  may,  the  special  verdict 
does  not  find  that  those  circumstances  occurred  which 
would  have  justified  the  abandonment  of  the  adventure 
9l  PemambucOf  if  the  owner  had  been  there :  and,  even 
if  such  did  exist,  and  the  owner,  or  his  agent  on  the 
qx>t,  the  master,  might  have  treated  the  loss  as  total, 
and  declined  to  repair,  because  it  was  not  worth  while  to 
do  sOf  inasmuch  as  the  expense  of  repair  would  exceed 
the  value  when  repaured ;  yet  it  b  plain  that  the  power 
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was  not  exercised.  The  adventure  was  not  abandoned, 
and  there  was  no  election  to  make  the  loss  total.  The 
vessel  was  repaired;  and  we  cannot  presume  that  the 
master,  in  repairing  her,  was,  as  suggested  at  the  bar,  no 
longer  the  agent  of  the  owner,  but  in  the  situation  of  a 
mere  stranger  or  wrong-doer,  taking  the  vessel  without 
authority,  and  dealing  with  it  as  his  own ;  especially,  as 
no  motive  can  be  suggested  for  his  so  doing.  It  must 
be  borne  in  mind  that  the  primary  duty  of  the  master  is, 
to  use  all  efforts  to  bring  the  adventure  to  a  successful 
termination;  and,  as  the  repairs  were  certainly  done 
with  that  view,  it  is  rather  to  be  presumed  that  they 
were  done  in  the  due  discharge  of  the  master's  duty :  at 
any  rate,  we  cannot  come  to  the  contrary  conclusion, 
without  an  express  finding  to  that  effect  And,  even 
supposing  the  master  acted  erroneously^  as  the  voyage 
was  in  fact  completed,  and  the  vessel  did  arrive  in  safegr 
in  his  possession,  and  freight  was  earned  and  received, 
on  the  voyage  insured,  it  cannot  possibly  be  said  that 
there  was  a  total  loss  of  freight  in  fact.  How  can  it  be 
said  there  was  such  a  loss,  on  the  ground  that  the 
master,  if  he  had  acted  with  judgment,  ought  to  have 
made  one  ? 

We  think,  therefore,  that,  whether  there  were  or  were 
not  circumstances  in  which  the  owner  might  have  heesk 
at  liberty  to  treat  the  loss  as  total,  abandon  the  adven- 
ture, and  so  cause  a  total  loss  of  the  freight ;  yet,  as  the 
adventure  was  not,  in  point  of  fact,  abandoned,  the  total 
loss  of  freight  has  not  arisen.  The  abandonment  of  the 
adventure,  the  giving  up  the  voyage,  is  a  very  difierent 
thing  from  abandoning  the  interest  of  the  assured  to 
the  underwriters. 

But  then  it  is  argued,  that  freight,  though  earned,  was 
not  received  by  the  plaintiff  (below),  and  therefore  that 
he  has  totally  lost  it. 

He  was  prevented  from  receiving  it,  by  the  existence 
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of  ibe  bottomTy-bond,  the  obligees  of  which  thereby 
acquired  an  interest  in  the  freight,  and  actually  received 
tbe  whole  of  it 

Bot  the  obligee  of  such  a  bond  appears  to  us  to  be 
joft  in  the  same  situation  as  the  assignee  by  a  transfer 
of  the  iraght  from  the  plaintiff  himself  would  have 
been:  and  there  is  no  doubt  that  tbe  receipt  by  such  an 
asngnee  would  be  the  same  as  by  the  plaintiff  (below) 
Umseif.  If,  instead  of  borrowing,  by  the  master's  agency, 
oa  bottomry,  the  plaintiff  (below)  himself  had  borrowed 
far  rqNurs,  and  mortgaged  the  freight,  the  case  would 
kife  been  similar. 

If  the  bottomry-bond  was  executed  by  the  master 
withoat  necessity,  it  was  not  binding,  and  the  owner 
night  have  resisted  its  payment 

We  think,  therefore,  that  the  plaintiff  (below)  is  in  the 
ame  atuation  as  if  he  had  received  the  freight  himself. 

Upon  the  view  we  have  taken  of  the  case,  it  becomes 
UDmaterial  to  consider  the  effect  of  the  abandonment,  as 
to  tbe  receipt  of  freight ;  for,  the  underwriters  on  the 
Aip  or  freight  never  received  any  freight  by  virtue 
tbereof;  and,  if  the  loss  of  the  freight  was  not  in  its 
nttore  total,  the  abandonment  could  not  make  it  so. 

Upon  the  facts  found  in  the  special  verdict,  we  all 
tbink  that  the  finding  on  the  two  issues  should  be  for  the 
^Ueodant  (below),  and  that  he  is  entitled  to  judgment 
^  tbe  whole  record. 

Judgment  for  the  defendant  (below),  (a) 


1847. 
Chapmait 

V. 

Bmsoir. 


(i)  See  Duncan  ▼.  Benson, 

I  £xefa.  5S7»  There^  an  owner 

if  goods  brought  home  by  this 

fomi,  the  Lard  Co^rane,  from 

Fmiambuea,  upon  the  voyage 

■atioiied  in  the  principal  case, 

had  been  caUed  upon  and  had 

compelled  by  theobligees  in 


the  bottomry-bond^  to  contribute 
towards  the  difference  between 
the  proceeds  of  the  sale  and  the 
sum  borrowed,  and  also  to  pay 
his  proportion  of  the  costs  of 
the  suit  in  the  Admiralty  court. 
The  case  was  argued  in  Trinity 
term,    1845^   and  time  being 
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V. 
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taken  for  consideration^  the  judg- 
ment  of  the  court  of  Exchequer 
was  not  pronounced  until  3ft- 
chaeimas  term,  1847.  And  it 
was  held  that  the  phuntifF  might 
maintain  an  action  against  the 
owner  of  the  ship^  on  an  implied 
promise  to  indemnify.  It  was 
further  held,  that  a  plea  stating 
that  the  hottomry-hond  had 
been  executed  by  the  master 
without  express  authority  from 
the  owner^  and  that,  when  the 
same  was  executed,  the  cost  of 


repairs  would  exceed,  Ukt 
fact  exceeded,  the  value  al 
ship  and  freight,  and  thm 
soon  as  the  defendant  zeee 
notice  of  the  premises,  he  «, 
doned  the  ship  and  freight^ 
never  did  ratify  the  act  ol 
master  in  executing  the 
tomry-bond, —  was  bad  oe 
neral  demurrer. 

The    case    of  C  <Ni8b 
Benson,  in  error,  th 
then  reported,  was  menti 
in  the  course  of  the  aigum 
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*li«  judges  who  sat  in  banco  in  this  term,  were  — 

Wilde,  C.  J.  Cresswell,  J. 

CoLTMAN,  J,  V.  Williams,  X 


Dixon  v.  Clark  and  Another,  (a) 

JjEBTy  for  use  and  occupation,  and  for  money  Found   A  tender  of 

due  upon  an  account  stated.     The  sum  demanded   P*^  °^*"     , 
in     t  entire  demand 

'^  each  count,  was  26L  ig  inoperative. 

A  dedara- 
(<)  This  and  the  two^  following  cases  are'unayoidably  inserted   tion  in  debt 
•^  cf  their  proper  order.  on  simple  con- 

tract contain- 
^  two  counts,  in  each  of  which  26/.  was  demanded.    The  defendants  pleaded, 
^  to  the  causes  of  action  in  the  dechuration  mentioned,  as  to  5/.,  parcel  &c.,  a  tender. 
The  plaintiff  replied  —  that,  before  and  at  the  time  of  the  tender,  and  of  the 
'^^ont  and  refusal  after  mentioned,  and  until  and  at  the  commencement  of  the 
^^tion,  a  larger  sum  than  51. ,  to  wit,  IS/.  15*.,  part  of  the  money  in  the  dechur- 
^tioo  demanded,  was  due  from  the  defendants  to  the  plaintiff,  as  one  entire  turn, 
^^  en  one  entire  contract  and  liability,  and  inclusive  of,  and  not  separate  or  divisible 
^ttD,  the  said  sum  of  5/.,  and  the  same  being  a  contract  and  liability  by  which 
^defendants  were  liable  to  pay  to  the  plaintiff  the  whole  of  the  said  larger  sum 
^  one  entile  sum  upon  request ;  and  that,  after  the  last-mentioned  and  larger 

TO£.y.— CB.  BB 
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The  defendants  pleaded,  as  to  the  causes  of  actioi 
in  the  declaration  mentioned,  as  to  52.,  parcel  Slc,  tha 
the  plaintiff  ought  not  to  have  or  maintain  his  actioi 
to  recover  any  damages  by  reason  of  the  xion-paymen 
of  that  51*9  because  the  defendants,  when  that  sura  becam* 
due,  were  ready  and  willing,  and  thenceforth  alway 
had  been  and  still  were  ready  and  willing,  to  pay  it 
and,  before  action  brought,  to  wit,  on,  &c,  tendered  it 
and,  as  to  the  remainder  of  the  declaration,  non  debet 

Replication  to  the  first  plea,  that,  before  and  at  th 
time  of  making  the  tender,  and  at  the  time  of  the  reques 
and  refusal  after  mentioned,  and  until  and  at  th 
commencement  of  the  action,  a  larger  sum  than  51 
to  wit,  13/.  155.,  part  of  the  money  in  the  declaratia 
mentioned  and  demanded,  was  due  from  the  defendapl 
to  the  plaintiff,  as  one  entire  sum^  and  on  one  entk 
contract  and  liability^  and  inclusive  of,  and  not  separat 
or  divisible  from,  the  said  sum  of  5U ;  and  the  sam 
being  a  contract  and  liability  by  which  the  defendan' 
were  liable  to  pay  to  him  the  whole  of  the  said  larga 
sum  in  one  entire  sum  on  request ;  and,  further,  the 
after  the  said  larger  sum  became  due  as  aforesaid,  aa 
at  the  making  of  the  tender  aforesaid^  and  before  tJ 
commencement  of  this  suit,  and  while  the  whole  of  tl 
said  larger  sum  was  so  due  as  last  aforesaid,  and  wh: 
the  same  remained  wholly  unpaid  and  unsatisfied,  to  vr 
on  &c.,  the  plaintiff  requested  of  the  defendants  the  S0 
larger  sum,  of  which  the  5L  in  the  plea  mentioned  wi 
then  such  indivisible  parcel  as  aforesaid ;  yet  the  defeiK 


warn  had  become  so  due,  &nd  while  the  same  remained  unpaid,  the  plainti 
requested  of  the  defendants  payment  of  the  last-mentioned  and  larger  sum,  < 
which  the  said  51,  in  the  plea  mentioned  was  then  such  indiyiaiUe  pared  ; 
aforesaid ;  yet  that  the  defendants  refused  to  pay  the  said  larger  sum  ;  whereft 
the  plaintiff  refused  the  said  51, :  — 

Held,  on  special  demurrer,  that  the  replication  was  a  good  answer  to  the  pie 
and  that,  if,  diere  was  any  set-off^  or  other  just  cause  for  not  paying  the  ]ai| 
sum,  it  should  have  come  by  wav  of  rejoinder. 
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ants  refosed  to  pay  the  said  larger  sum,  wherefore  the        1848, 
plaintiff  refased  the  said  sum  of  5/.  — verification.  ■ 

Demnrrer  to  the  replication -^because  the   tender        I>ixon 
admitted  is  not  avoided,  the  demand  of  the  larger  sum       ^ 
Dotamoanting  to  avoidance —- the  replication  does  not 
negative  a  set-off,  or  other  cause  for  not  paying  the 
larger  sum.    Joinder. 

Unthank^  in  support  of  the  demurrer.  Two  questions 
lie  raised  l^  this  demurrer, — first,  whether  a  tender  of 
part  of  an  entire  debt,  is  good, --^  secondly,  whether,  if  it 
be  so^  it  is  avoided  by  a  contemporaneous  demand  and 
idbaai  of  the  larger  sum. 

Upon  the  first  question,  there  seems  to  have  been 

iome  cooflict  of  opinion  between  the  courts  of  Queen's 

&Dch  and  Exchequer.    A  plea  of  tender  is  not  pleaded 

in  bar  of  the  debt :  it  admits  the  debt  to  be  due :  it  is 

itody  pleaded  in  bar  of  the  damages  and  costs,  in  debt, 

^  in  assumpsit,  of  the  further  maintenance  of  the  action. 

li  StiUmfs  case  (a),  in  the  Exchequer  Chamber,  in  de- 

^ime  ficnr  jewek  and  money,  with  a  plea  of  non  detinet, 

4ia  jory  found  the  defendant  guilty  as  to  the  jewels,  and 

^d guilty  as  to  the  money,  with  general  damages:  and 

^wat  objected,  in  the  court  of  error  (6),  that  the  damages 

4ioiild  have  been  severed ;  but  the  court  held  that  the 

^idgment  was  good,  upon  the  ground,  principally,  that 

4ie  jury  most  be  taken  to  have  given  the  proper  measure 

tf  dtmages  of  all  the  goods  detained,  (c)  In  the  course  of 

^aif;iuneot  on  behalf  of  the  plaintiff  in  error  {b),  the  case 

^$.  taking  in  withernam  was  thus  put  by  Stdiard:  *^  Si, 

^  replegiari,  le  plaintif  counte,  et  il  auxi  monstre  que  le 

(«)  M>1  JLS,  fo.  1^  pL  2.  (c)  Upon  the  ground  that  a 

(1)    It    was    a    motion    in  plaintiff  who  has  judgment  to 

\    CF.  (T.l  J?.  5y  fo.  5,  pL  11.)  recover    several    chattels,    the 

-    %«Rit  the  judgment^  which  value  of  which  has  heen  assessed 


Hi  aflyoQmed,    for  difficulty^      in  one  entire  sura^  is  not  hound 
Exchequer  Chamber.        to  accept  part. 

.    B  B  2 


368 


HILARY  TERM, 


J  848. 
Dixon 

CliARK. 


defendant  ad  le  possession,  et  prie  que  il  poet  fatre  delive 
ance,  et  sur  le  brief  de  delibcraciotie  focienda^  le  vicoa 
retourne  quod  averia  clongata  sunt,  per  que  le  party  pl« 
tif  ad  un  wtthernamj  coment  que  le  defendant  apres  tg 
tender  parcel'  de  les  avers  primes  pris,  le  pleintif  nV 
tenu  a  accepter  eux,  ne  a  deliver  le  withernam^  ne  asa 
parcel'  del'  withernam,  tanque  le  defendant  tender  to 
les  avers  primes  pris  :  issint,  in  le  cas  al  bar."  To  tl 
it  was  answered,  by  Donington,  apprentice :  '^  II  est  c 
versite  parenter  eel'  cas  et  le  cas  de  replegiar':  caff 
un  home  ad  withernam,  eel'  est  come  un  plege ;  et  p 
ceo  que  il  est  un  plege,  il  n'est  tenu  a  render  asci 
parcel'  del'  plege,  tanque  il  soit  restore  a  tout  pur  qi 
il  est  mis  en  plege :  mes  si  jeo  baile  ii.  choses  a  gard 
a  mon  use  et  oeps,  la  si  jeo  require  a  luy  a  moy  rend 
les  choses,  et  il  tender  ou  ofTre  un,  et  jeo  refuse,  11  se 
excuse  des  damages  de  eel',  &c*  issint  eel  cas  vary  i 
Tauter."  Jennet/ (a),  in  giving  his  judgment  for  tl 
plaintiff,  says :  ^^  Cel'  chose,  per  le  verdit,  est  fait  indi 
ct  pur  ceo  ne  sera  severe.  Come  si  un  doit  a  moy  20 
a  paier  a  un  jour,  a  quel  il  tender  a  moy  le  molQr  * 
parcel',  jeo  ne  suis  tenu  a  recever  ceo  sinon  que  il  tend 
tout :  issint  icy.*'  To  which  Brian  (i)  answers :  "  iM 
ceo  sera  bon  excuse  de  damages  pur  eel'  party  in 
action  porf,  &c.  Quod  nonfuit  contradicium.*^  And  Pa^ 
fax{c)  adds :  ^'  Semble  que  le  juggement  sera  done:  a 
le  defendant  ad  pled  un  faux  pie,  qui  est  trouve  enconl 
luy  a's  damages  &c.,  et  pur  ceo  il  sera  charge,  si  il  a' 
les  biens.  Car,  si  jeo  bail'  a  un  ii.  pots  de  brasse,  et  il  ^ 
in  action  de  detinue,  que  il  ad  este  tout  temps  prist  a  re 
der  r,  &c.,  et,  pur  ceo  que  ils  sont  grands,  il  n'ad  euic 
court,  si  le  defendant  apres  veut  tender  un  al  pleintifl 
n*est  tenu  a  prender  ceo,  mes  il  aura  brief  d'enquirer  « 
damages  de  ambideux,  pur  ceo  que  par  le  confession  del* 
tion,  il  ad  fait  ceo  une  chose  intier,  et  nemy  severall';  et    ^ 


(a)  Justice  of  JT.  5. 

\b)  Chief  Justice  of  C.  P. 


(c)  Justice  of  C.  P.' 
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corearprimes  il  poit  aver  render  un,  et  pleder  un  auter  pie 
pur  Tauter:  issint^  me  semble,  que  le  pleintif  aura  son 
jugement  a  recover  les  chateux,  ou  autermeut  touts  les 
damages  entirement.^'  In  the  Year  Book  M,  2  H.  6,  fo.  1  y 
pLl.is  another  case  that  seems  adverse  to  the  present 
view,  which  is  thus  rendered  in  Viner^s  Abridgment  (a) : 
^It  was  agreed;  in  avowry,  that,  where  the  lord  distrains 
for  two  rent  days  arrear,  and  the  tenant  offers  the  one,  the 
hrd  is  bound  to  receive  it,  and,  if  he  distrains,  he  does  a 
tort*"    In  3  BL  Comm.  p.  SO^.,  payment  into  court  is 
treated  as  a  sort  of  tender :  and,  in  BacotCs  Abridgment, 
payment  into  court  is  noticed  under   title   ^^  Tender." 
So^  payment  into  court  and  tender  are  treated  together 
in  the  notes  to  Birks  v.  TrippetL  (b)     \y,  Williams^  J. 
Id  Jourdain  v.  Johnson  (c),  where  to  a  declaration  for 
SUon  a  bill  of  exchange,  and  100/.  for  money  paid, 
lent,  uterest,  goods  sold,  and  on  an  account  stated,  the 
deSendant  pleaded,  as  to  31/.,  and  as  to  12/.,  parcel  of 
the  100/.  for  goods  sold,  and,  as  to  100/.  on  the  account 
ttated,  payment  into  court  of  51/.,  and  alleged  that  the 
plaintiff  had  not  sustained  damage  to  a  greater  amount, 
in  respect  of  so  much  of  those  causes  of  actions  as  in  the 
plea  mentioned,  —  Lord  Abinger  said  :  "  Supposing  that, 
to  an  action  on  a  bill  of  exchange,  there  was  a  plea  of 
payment  into  court  of  a  less  sum  than  the  amount  alleged 
to.be  due  on  the  bill,  it  might  be  objected  that  the  plea 
Mimitted  the  larger  ascertained  sum  to  he  primd  facie 
due  from  the  defendant,  but  that  the  part  paid  could 
not  satisfy  the  whole  of  that  sum,  and  that  the  plea 
oootaiiied  no  answer  or  ground  of  defence  as  to  the  re- 
oaiDder*     For,  if  the  plea  of  payment  of  money  into 
court  should  be  considered  in  the  nature  of  a  pica  of 


1848. 

Dixon 
Clark. 


(a)  20  rin.i46r.p.  182.tit. 
Tender  (^),pl.2. ;  citing  Bro. 
Abr,  tit  Tender,  pL  2. 


Q)^   1  Wms.  Saund.  32. 
(c)  2   C.  M.  c\  11.  r>()k,  5 
Ttjrwh,  524.,  ^  Dowl,  1\  C.  43 1-. 
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1848«  non  assumpsit  as  to  the  residue  not  paid  into  court,  it 
— — '  would  be  inapplicable  to  a  bill  of  exchange,  as  to  which 
^^^'  a  plea  of  non  assumpsit  is  inadmissible;  and  the  record 
Clark*  would  contain  no  proper  answer  as  to  the  residue^ 
unless  there  was  an  allegation  of  some  special  ground  of 
defence  in  that  respect,  as,  part  payment,  or  failure  of 
consideration  as  to  part.  It  is,  therefore,  very  question- 
able whether  such  a  plea  would  be  good,  and  also 
questionable  whether  it  is  made  good  by  the  plea  of 
payment  into  court,  on  the  whole  declaration,  of  a 
larger  sum  than  the  amount  of  the  bill ;  for,  so  much  b» 
would  cover  that  amount,  is  not  necessarily  to  be  ascribed 
to  the  bill.  We  do  not,  however,  find  it  necessary  to 
decide  this  point.'']  In  Armfield  v.  Burgin  (a),  to  a 
declaration  in  debt,  containing  a  count  upon  a  bill  of 
exchange  for  331,  Ss.  9(Lf  with  counts  for  goods  sold,  and 
upon  an  account  stated,  each  in  the  sum  of  70Lj  and 
demanding  in  the  usual  form  the  sum  of  17 SL  Ss.  9(Lf 
the  defendants  pleaded,  except  as  to  20L,  parcel  of  the 
sum  of  ItSL  Ss>  9d,  in  the  declaration  demanded,  and  for 
the  payment  of  which  said  sum  of  20/.  the  plaintiff  has 
given  the  defendant  credit  in  bis  particulars  of  demand, 
actionem  notiy  because  the  defendants  now  bring  into 
.  court  the  sum  of  IS/.  125.  ready  to  be  paid  to  the  plain* 
tiff,  and  they  further  say  that  they  were  never  indebted 
to  the  plaintiff  to  a  greater  amount  than  the  said  sum  of 
13/.  12s.  in  the  introductory  part  of  this  plea  mentioned: 
and  the  plea  was  held  bad  on  special  demurrer ;  for 
that  it  ought  to  have  shewn  some  answer  as  to  part,  and 
pleaded  payment  into  court  as  to  the  residue.  Wherever 
the  sum  is  severable,  money  may  be  paid  into  court  as 
to  part  of  the  demand.  In  Spj/bei/  v.  Hide  (6),  it  was 
held,  that,  if,  to  a  plea  of  tender,  the  plaintiff  replies  a 


(a)  GM.S^  W.^SUSDowL  (6)   1  Campb.  181. 
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ntxqmU  demand  and  refusal^  it  is  incumbent  on  him  to         1848* 
profe^  that,  after  the  tender  admitted  in  the  pleadings,        — • 
he  demanded  of  the  defendant  the  exact  sum  specified        I^on 
asiumog  been  before  tendered  and  refused*     \Wildey       Clabk 
C  J.  It  certainly  does  seem  odd  that  a  defendant  may 
plead  I  set-off  as  to  part  of  an  entire  debt,  and  yet  shall 
not  be  permitted  to  plead  payment  into  court  of  so  much*] 
Itis  quite  consistent  with  this  replication,  that,  although 
the  rest  of  the  debt  may  be  due,  the  remedy  thereon 
may  be  barred ;  and,  if  so,  the  replication  is  bad,  upon 
the  principle  laid  down  by  the  court  of  King's  Bench  in 
TVErnjgf  ▼*  Chetoynde.  (a)     What  is  there  to  prevent 
the  defendant  from  tendering  the  entire  debt  mi'nm  the 
aet-off?    And  that  state  of  things  is  quite  consistent 
whh  this  replication.     In  Jonez  v.  Otnen  (&),  to  indebi- 
tatus assumpsit  for  20/.,  the  defendant  pleaded,  —  first, 
Hon  assumpsit,  except  as  to  the  sums  of  d/.  and  1/.,— - 
ncondly,  as  to  the  d/*,  parcel  of  the  sum  mentioned  in 
the  declaration,  that,  after  the  promise  therein  mentioned 
as  to  the  5/1,  and  before  action  brought,  viz.  on  &c.,  the 
defendant  tendered  the  3/.,  parcel  &c.,  to  the  plaintiff 
&&, — thirdly,  as  to  1/.,  other  parcel  &c.,  that,  thereto- 
lore,  and  after  the  said  promise  as  to  the  1/.,  and  before 
action  brought,  xiz.  on   &c.,   the  defendant  paid  the 
itotiff  1/.,  parcel  &c.      On  demurrer  to  the  second 
1^  assigning  for  cause  that  the  tender  appeared  to  be 
only  of  part  of  the  admitted  debt,  and  that  the  residue 
vas  not  shewn  to  have  been  previously  paid,  —  it  was 
held  that  the  tender  was  well  pleaded :  Lord  Denman 
observing  that  the  record  did  state  '^  that  the  whole  sum 
doe  was  tendered  and  paid.''     In  Cotton  v.  Godwin  (c), 
to  assumpsit  by  payee  against  the  maker  of  a  promissory 
note  for  \SL  9s.  4£^,  payable  on  demand,   averring  a 

(a)  7  B.S^C.  695.,  1  M.S^         (c)  7  M.S^  W. U?., 9 2><w/. 
A  534.  P.C.763. 
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demand  on  a  particular  day,  —  the  defendant  pleade 
as  to  SLj  parcel  Sec,  a  set-off  due  at  the  time  when  U 
note  was  demanded^  and  ever  since,  concluding  with 
verification  and  prayer  of  judgment;  and,  as  to  12/.9&4€ 
residue,  that,  at  the  time  of  the  demand,  the  defendai 
tendered  the  plainlifT  12/.  9s.  W.,  and  had  always,  froi 
the  time  of  making  his  said  promise,  as  to  l2L9s*4€ 
been  ready  and  willing  to  pay  that  sum,  and  now  brougl 
the  same  into  court,  &c.,  concluding  with  a  verificatic 
and  prayer  of  judgment.  The  plaintiff  replied  to  tl 
first  plea,  a  traverse  that  any  set-off  was  due  at  tl 
commencement  of  the  suit,  on  which  issue  wasjoined*- 
and  to  the  second,  that,  before  the  making  of  the  a 
leged  tender,  and  before  and  at  the  time  of  the  makin 
of  the  demand  and  refusal  thereinafter  mentionedy 
larger  sum  than  12/.  9s.  W.,  to  wit,  152!.  9s.  Ad.^  iDcluc 
ing  the  said  sum  of  12/.  9s.  ^d,^  was  due  upon  the  noU 
and  that,  before  the  said  tender,  the  plaintiff  demande 
payment  of  the  said  sum  of  \5l.9s.  4ed.f  which  so  k 
eluded  the  12/.  9s*  4(/.,  but  the  defendant  refused  to  pa 
the  15/.  9s.  W.,  and  that,  at  the  time  of  such  dcmaD 
and  refusal,  no  set-off  or  other  just  cause  for  non-pai 
ment  thereof  existed.  It  was  held,  on  special  demurre 
that  the  replication  was  good.  The  authority  of  tha 
case  has  been  doubted  by  the  court  of  Queen's  Bench 
but  it  does  not  affect  the  defendant's  case  here*  Tber 
the  tender  was  sought  to  be  avoided  by  a  previoi 
demand :  here,  the  demand  was  contemporaneous.  1 
Ti/ler  V.  Blafid  (a),  to  assumpsit  for  work  and  labou. 
money  paid,  and  money  due  upon  an  account  statev 
the  defendant  pleaded,  as  to  4/.  16^.,  parcel  &c.,  this 
after  the  making  of  the  defendant's  promises,  to  wit,  a 
£cc.,  the  defendant  tendered  to  the  plaintiff  42!.  165., 
as  to  that  sum,  he  had  always  been  ready  to  pay 
said  sum  of  4/.  165.  to  the  plaintiiij   and  then  brou^ 


(a)  9M.JiW.  3jS.j  1  Dowl.  N.S.  60S. 
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the  same  into  court,  &c.  The  plaintiff  replied,  that, 
before  the  making  of  the  tender  in  tiie  plea  mentioned,  and 
before  and  at  the  time  of  the  demand  and  refusal  there- 
ioafier  mentioned,  a  larger  sum  than  4/.  165.,  to  wit, 
7t  12«., — that  sum  including  the  4Z.  165., — was  due  from 
the  defendant  to  the  plaintiff,  on  account  of  divers  of 
the  causes  of  action  in  the  declaration  mentioned  ;  and 
that,  before  the  making  of  the  tender,  to  wit,  on  &c.,  the 
plaintiff  demanded  of  the  defendant  payment  of  the 
ttidsutfi  of  ?/•  125*,  which  so  included  the  said  sum  of 
^I6s^  yet  that  the  defendant  did  not  pay  the  said  sum 
(it1Ll2s,f  or  any  part  thereof,  but  refused  to  pay  the 
noe,  and  every  part  thereof,  and  that  no  set-off,  or 
ether  just  cause,  then  existed  for  the  non-payment.  It 
nsheld,  on  special  demurrer,  that  the  replication  was 
good.(a)  In  Hesketh  v.  Favxett  {b\  a  declaration  in  as- 
iODpsit  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  in  100/.  for  work  and  labour,  and  in  100/.  on 
u  account  stated:  the  defendant  pleaded,  as  to  10/., 
parcel  &c.,  a  tender  of  that  sura :  the  plaintiff  replied, 
^ta  larger  sum  than  10/.,  to  wit,  31/.,  being  part  of 
ihe  moneys  in  the  declaration  mentioned,  including  the 
^  sum  of  10/.,  was  due  on  account  of  one  and  the 
onie  of  the  causes  of  action  in  the  declaration  men- 
Uxied,  and  that,  before  the  tender,  the  plaintiff  de 
ittuded  the  said  sum  of  31/.,  which  the  defendant  refused 
^pay:  and  it  was  held,  on  special  demurrer,  that  the 
plication  was  insufficient,  as  it  did  not  shew  that  the 
^\L  was  due  on  one  entire  contract  Brandon  v.  Neve-- 
^mton{c)  is  distinctly  to  the  point.  There,  the  de- 
fiadaDt,  iu  debt  for  goods  sold,  &c.,  pleaded  never 
indebted,  except  as  to  1/.  175.,  and  as  to  that,  a  tender: 
the  plaintiff  replied,  that  a  larger  sum,  viz.  21,  75.,  in- 
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(a)  Readiness  to  pay  a  debt 
ef  6il  U  not  negatived  by  evi- 
deooe  of  Don-readiceas  to  pay 
5L  plus  1000/. 


(6)    11  M.  Si  W.  356.,    2 
JDowL  AT.  A'.  807. 
(c)  3Q.JJ.915. 
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eluding  the  said  1/.  175.,  was  due  from  the  defendant 
the  plaintiff  on  account  of  the  causes  of  action,  &&,  ai 
that,  before  the  tender,  and  while  the  2L  7s.  remaim 
unpaid,  the  plaintiff  demanded  of  the  defendant  the  2L  7 
which  included  the  1/.  175.,  and  he  refused  payment :  ai 
the  replication  was  held,  on  special  demurrer,  to  be  i 
answer  to  the  plea  of  tender.  Lord  Denman  there  say 
^^  It  appears  that  the  court  of  Exchequer,  in  the  two  cas 
which  have  been  cited  (a),  did  not  advert  to  the  pii 
ciple  laid  down  in  the  earlier  decisions,  (b)  And  tl 
point  is  clear.  The  defendant  by  his  plea  answers^  as 
the  sum  of  1/.  175.,  that  he  was  always  ready  to  pay,  ai 
did  tender  that  sum.  The  plaintiff  then  says  —  'Id 
manded  more,  and  you  owed  more.*  But  the  defenda 
had  a  right  to  say,  as  he  does  by  his  pleading,  th 
1/.  175.  was  all  he  owed,  and  that  he  tendered  l2i  17i 
and  to  that  (c),  the  replication  is  no  answer."  Tend 
of  part  is  therefore  good,  and  is  not  avoided  by  a  oontea 
poraneous  demand  and  refusal  of  a  larger  sum. 


Talfourdy  Serjt.,  contrct.  An  acceptance  of  part  mig 
deprive  the  plaintiff  of  the  right  to  hold  the  defenda 
to  bail,  or  to  have  his  cause  tried  in  the  superior  coai 
or  might  bring  him  within  the  operation  of  the  counl 
court  act,  or  of  some  court  of  requests  act.  One  maj 
therefore,  easily  conceive  cases  where  it  would  operat 
hardship  on  the  plaintiff  to  hold  that  the  defendant  h 
entitled  to  plead  tender  of  part  of  an  entire  debt  N< 
entry  is  to  be  found  in  any  of  the  earlier  authorities  oi 
a  plea  of  tender  of  a  smaller  sum,  where  it  is  part  anc 
parcel  of  one  entire  demand,  except  where  the  demand 
is  severed  by  the  plaintiff  himself  in  his  declaratioD. 


(d)  Cotton  V.  Godwin  and 
Tyler  v.  Bland, 

(6)  Spybey  v.  Hide,  iibi 
9uprd;  Rivers  v.  Griffiths,  5  B. 
S^  Aid.  630.,  1D.S^IL215. 


(c)  i.e.  to  the  tender.  ] 
both  propositions  had  forme 
part  of  one  plea^  it  can  hardly  I 
doubted  that  the  replieatia 
would  have  been  an  answer. 
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Th»  is  the  principle  to  be  deduced  from  the  Year 
Books,  10  H.  6,  fo.  2S  {a),  86  H.  6,  fo.  IS  (i),   16  H. 
7)  fa  14,  (c)     The  defendant  is  bound  to  shew  that  he 
WHS  always  ready  and  willing  to  pay  that  which  it  was 
\m  doty  to  pay.    It  h  not  enough  that  he  is  ready  to 
piya  part:  he  must  shew  that  he  was  ready  to  do  all 
that  be  was  bound  to  do  in  the  performance  of  his 
eootmct    In  CoUon  v.  Ctodwin,  Parke^  B.,  says :  ^*  The 
prineiple  of  the  plea  of  tender,  is^  that  the  defendant 
Ims  performed)  so  far  as  he  could  perform,  his  part  of 
tke  contract,  by  being  always  ready  to  pay  the  debt, 
nd  actually  offering  to  do  it :  but  this  replication  shews 
dMt  there  was  a   time   when  the  defendant  was  not 
ready  to  perform  bis  part,  viz.  when  the  demand  was 
made  of  the  whole  amount  of  the  note,  at  which  time 
ktMgbt  to  have  been   ready  to  pay  the  whole,  as 
tke  whole  was  then  due,  according  to  the  averments 
io  the  replication,  which  must  be  taken  to  be  true,  on 
Ais  demurrer.     That  being  so,  a  subsequent  tender  of 
part,  was  unavailing."     The  demand  in  that  case  was 
Qteiior  to  the  tender  of  the  smaller  sum ;  here,  both  are 
Qntemporaneous.     But,   if  the  position  laid  down  by 
ArfejB.,  b  correct,  the  time  is  immaterial.  [  Wildcy  C.  J., 
rterred  to   Waddington  v.  Oliver  {d).'\     Tyler  v.  Blaiid 
•od  Hesketh  v.  Fawcett  proceed  upon  the  principle  ex- 
pOQoded  by  Parke  B.,  in  CoUon  v.  Godwin.     The  repli- 
<i&)n  in  this  case  is  framed    upon  the  replication  in 


1848. 

t;. 
Clark*. 


(«)  PL  78. 

if)  PL7. 

(e)  PL  8.     In  that  case,  it 

^  said,  that,  in  debt  upon 

m  oUigadoD^  or  other  contract, 

xcidiiietty    without  a    tender^ 

^  a  good  plea;    and  that 

it  lij   upon    the    creditor   to 

^sfce    a    demand    before    he 

km^t  hh  action ;  for  which 

maoD  It  was  there  held,  that 

apoD  a  replication  of  a  demand 

md  refiual,  the  demand  waa  the 


material  and  trayersable  allega- 
tion. The  allegation  licet  stspius 
requisUtts  ia  now  a  fiction  the 
use  of  which  appears  to  be,  to 
create  the  semblance  of  a  right 
to  recover  damages,  as  for  a 
damage  already  incurred  by 
reason  of  a  previous  detention 
of  the  debt,  the  real  detention 
not  commencing  until  the  de- 
mand made  by  bringing  the 
action. 

(d)  2  N.  r:6i. 
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Hcslcelh  V.  Fa'xcetti  with  the  amendment  suggested 
the  court.      [Crcsswclly  J.      There,  the  demand 
alleged  to  have  been  before  the  tender.]     The  ca 
Brandon  v.  Nexingion  is  not  very  satisfactory  or 
intelligible :  the  judgment  may  be  right,  but  tlie  ret 
ing  is  very  doubtful. 

With  regard  to  the  suggestion  that  the  replici 
should  have  negatived  a  set-oiF,  or  other  just  cauA 
not  paying  the  larger  sum, — the  obvious  answer  to 
is,  that  matter  of  that  sort  would  come  more  prof 
by  way  of  rejoinder;  unless,  indeed,  it  is  involve 
the  traverse,  as  it  now  stands.  If  part  of  the  den 
were,  as  suggested,  barred  by  the  statute  of  limitati 
it  would  not  be  due  upon  the  same  contract 


Unt/iatikj  in  reply,  referred  to  Cokc*s  Entries  141 
5  JVeiiiwortlCs  Pleading,  76.,  and  Watkins^s  case,  (a) 

V.  Williams,  J.,  referred  to  Harland  v.  Lee  (i), ; 

Talfotird^  Serjt.,  to  IVillianis  v.  Pnce  (c),  Marh 
Lahce  (</),  Smith  v.  Dixon  (f),  and  Poole  v.  Tunbridge. 

Cur.  adv.  t 


Wilde,  C.  J.,  now  delivered  thejudgment  of  the  coi 
On  the  argument  of  this  demurrer,  on  behalf  of 
plaintiff,  in  answer  to  the  special  ground  of  demurrers 
that  the  replication  should  have  negatived  the  existe 
of  any  set-off,  &c.,  —  it  was  contended,  that  any  si 
matter  might  and  ought  to  have  come  by  way  of 
joinder.     And  we  think  this  is  a  sufficient  answer. 

The  argument  further  involved  the  general  questi 
whether  a  tender  of  part  of  an  entire  debt,  is  good:  • 


(a)  S  Co.  Rep.  2^.  a. 
\b)  Dyer,  1^6.  b. 
(c j  .3  B.  .V  Ad.  C)\)5. 


(d)3N.C.^S.AScoU, 
(e)  7  Ad.  «!V  E*  1. 
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^c?eral  ancient  and  modern  authorities  bearing  on  this         1848. 

quesdoDy  were  referred  to,  but  no  case  directly  in  point 

'^"ws cited;  nor  have  we   been   able  to  find  any.     On        Dixon 
oioosideration,  however,  vft  are  of  opinion,  upon  principle,        Clark. 
tiiat  such  a  tender  is  bad,  and,  consequently,  that  the 
replication  is  good. 

In  actions  of  debt  and  assumpsit,  the  principle  of  the 
plea  of  tender,  in  our  apprehension,  is,  that  the  de- 
fisndanthas  been  always  ready  (toujours  prist)  to  perform 
entirely  the  contract  on  which  the  action  is  founded ; 
mud  that  he  did  perform  it,  as  far  as  he  was  able,  by 
tendering  the  requisite  money ;  the  plaintiff  himself  pre- 
cluding a  complete  performance,  by  refusing  to  receive 
it.  Andy  as,  in  ordinary  cases,  the  debt  is  not  discharged 
by  such  tender  and  refusal,  the  plea  must  not  only  go 
onto  allege  that  the  defendant  is  still  ready  {uncoreprist\ 
but  must  be  accompanied  by  a  prqfert  in  curiam  of  the 
money  tendered.     If  the  defendant  can  maintain  this 
plea,  although  he  will  not  thereby  bar  the  debt  (a)  (for 
that  would  be  inconsistent  with  the  uncore  prist  and 
fnfni  in  curiam)^  yet  he  will  answer  the  action,  in  the 
sense  that  he  will  recover  judgment  for  his  costs  of  de- 
fence against  the  plaintiff,  —  in  which  respect  the  plea  of 
tender  is  essentially  different  from  that  of  payment  of 
Qioney  into  court.     And,  as  the  plea  is  thus  to  consti- 
tote  an  answer  to  the  action,  it  must,  we  conceive,  be 
deficient  in  none  of  the  requisite  qualities  of  a  good 
plea  in  bar. 

(«)  Upon  other  pleas  in  bar^  and  that  the  action  ought  not 

die  pimjer  of  j adgmen t  suggests  to  have  been  brough  t,  the  reason 

tbt  the  action  ought  not  to  he  for  tbis  distinction  is  not  very 

■Mttetnetf ;  upon  the  plea  of  obvious.     In  neither  case  does 

Meruit  suggests  that  the  action  the  defendant  directly  pray  that 

MfAl  not  to  be  maintained  to  the   debt   may   be   barred:    in 

f9»ter  damages  in  respect  of  the  both,   it    is   so    far   indirectly 

detention  ;  but,  as  the  latter  plea  barred^  that  the  judgment  may 


that  the  debt  is  satisfied      be  pleaded  in  bar  of  a  second 
by  the  money  paid  into  court,      action  for  the  same  debt. 
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With  respect  to  the  averment  of  Umjowrs  prists  if  the 
plaiotifT  can  falsify  it,  be  avoids  the  plea  altogether. 
Therefore,  if  he  can  shew  that  an  entire  performance 
of  the  contract  was  demanded  and  refused,  at  any  time 
when,  by  the  terms  of  it,  he  had  a  right  to  make  such  i 
demand,  he  will  avoid  the  plea.  Hence,  if  a  demand 
of  the  whole  sum  originally  du^  is  made  and  refused] 
a  subsequent  tender  of  part  of  it,  is  bad,  notwithstanding 
that,  by  part  payment,  or  by  other  means,  the  debt  may 
have  been  reduced,  in  the  interim,  to  the  sum  tendered. 
And  this  is  the  principle  of  the  decision  of  Cotton  r, 
Godwin*  (a)  I^  however,  the  demand  were  of  a  larger 
sum  than  that  originally  due  under  the  contract,  a  re- 
fusal to  pay  it  would  not  falsify  the  toujours  prists  even 
though  the  amount  demanded  were  made  up  of  the  sum 
due  under  the  contract,  and  some  other  debt  due  from 
the  defendant  to  the  plaintiff.  And  this  is  the  prin- 
ciple of  the  decisions  of  Brandon  v.  Nemngton  (d),  and 
Hesketh  v.  Fawcett  (c),  which  appear  to  overrule  lyisr 
v.  Bland,  (d) 

This  principle,  however,  we  think,  is  only  applicable 
where  the  larger  sum  is  demanded  generally^  and  can 
hardly  be  enforced  where  it  is  explained  to  the  defendant 
at  the  time  how  the  amount  demanded  is  made  up ;  for, 
in  such  case,  the  transaction  appears  to  be  nothing  less 
than  a  simultaneous  demand  of  the  several  debts,  so  as 
to  falsify  the  averment  of  toujours  prist  as  to  each.  Bat, 
besides  the  averment  of  readiness  to  perform,  the  plet 
must  aver  an  actual  performance  of  the  entire  contract 
on  the  part  of  the  defendant,  as  far  as  the  plaintiff^would 
allow.  And  it  is  plain,  that,  where,  by  the  terms  of  it, 
the  money  is  to  be  paid  on  a  future  day  certain,  this 
branch  of  the  plea  can  only  be  satisfied  by  alleging  a 


(o)  TJM.^W.  147. 
(6)  3Q,B.9l5. 


(o)  II  M.SfW.  356. 
(d)  gM.SfW.  338. 
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tender  on  the  very  day.  And  this  is  the  principle  of  the 
decisions  of  Hume  v.  Peploe  (a),  and  Poole  v.  Tun- 
bridge,  (b)  It  is  also  obvious  that  the  defect  in  the  plea 
io  this  respect,  cannot  be  remedied  by  resorting  to  the 
previous  averment  of  toujours  j^^st.  Consequently,  a 
plea  by  the  acceptor  of  a  bill,  or  the  maker  of  a  note,  of 
a  tender  J90S/  diemy  is  bad,  notwithstanding  the  tender  is 
of  tiie  amount  of  the  bill  or  note,  with  interest  from  the 
day  it  became  due  up  to  the  day  of  the  tender,  and  not- 
withstanding the  plea  alleges  that  the  defendant  was 
always  ready  to  pay,  not  only  from  the  time  of  the 
lender  (as  the  plea  was  in  Hwne  v.  Peploe),  but  also 
bom  the  time  when  the  bill  or  note  became  payable. 
On  the  same  reasoning,  it  appears  to  us  that  this  branch 
of  the  plea  can  only  be  satisfied  by  alleging  a  tender  of 
the  whole  sum  due  under  the  contract,  for  that  a  tender 
of  part  of  it  only  is  no  averment  that  the  defendant  per- 
ibrmed  the  whole  contract  as  far  as  the  plaintiff  would 
allow. 

If  it  be  said  that  the  plea  of  tender  is,  in  effect,  only 
in  preclusion  of  damages  subsequent  to  the  tender,  and 
that  it  would  be  unjust  to  give  the  plaintiff  those  da- 
mages which  have  been  incurred  merely  in  consequence 
of  his  refusal  to  receive  the  money  tendered,  the  answer 
u»  that  the  same  argument  might  be  applied  to  the  in- 
stance of  the  tender  J905/  diem  of  the  amount  of  a  bill  or 
note,  with  the  interest  then  due ;  but  that,  in  each  case, 
the  defendant  is  unable  to  allege  that  he  has  performed 
the  terms  of  bis  contract  as  far  as  the  plaintiff  would 
allow  him,  and  is,  therefore,  disabled  from  pleading  a 
toxler. 

We  are,  consequently,  of  opinion  that  our  judgment 
oust  be  for  the  plaintiff. 

Judgment  for  the  plaintiff,  {c) 


1848. 
Dixon 

V, 

Clark. 


(a)  %Ea$t,  168. 
(6)  2  M.  Si  W.  223. 


(c)  Fide  ante  332,  n. 
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DORMAY  V.   BORRADAILE. 


i4.  insured  his  rilHIS  was  a  special  case  sent  by  Lord  Lc 
Ufe for  1000^.,  A  ^  ^  ^^^  ^j^^  opinion  of  the  judges  of  ihi 
sul^iect  to  a  '  .  i 

condition,  The  Rev,  William  Borradaile,  —  m  contempli 

thit, ''  in  case  j^jg  then  intended  marriage  with  Agnes  Sarah 
should  die       ShaWj  spinster,  and  in  pursuance  of  an  agreement 
upon  the  seas^  into  in  that  behalf  between  the  said  parties,  prio 

except  m  cer-  ^^j j  j^g^^^i^^  ^nj  for  making  an  additional  provi 
tain  passages^  °  '  j   i     .  r       u 

or  go  beyond    his  said  then  intended  wife,  and  the  issue  of  such  m 

the  limits  of     ^^  ^y^^  sQth  of  May,  1828,  —  effected  a  policy  c 

enter^'to^or  »"C®  ^"  ^^^  ®^"  '^'^J  ^^^  ^^^  ^"™  ^^  lOOOA,  with  2 
engage  in         don  Life  Association^  in  the  city  of  London^  whe 

naval  or  mi-     consideration  of  the  annual  sum  or  premium  of  i 

litary  service,  ^ 

unless  licence    therein  mentioned  and  agreed  to  be  paid  to 

were  obtained,  association  by  the  said  William  Borradaile^  the 
or  should  die  .    .  ,  ^  ,  o,^^^i    ^ 

by  his  own       sociation  agreed  to  assure  the  sum  ot  1000^,  to 

hands^  or  by     to  the  executors,  administrators,  or  assigns  of 

the  hands  of     jy^m^^^  Bonadaile,  within  three  calendar  mom 

justice,  or  ^ 

in  conse-  satisfactory  proof  should  have  been  given  to  t 

quence  of  a 

duel,  &c.,  the  policy  should  be  void." 

Previously  to  his  marriage  in  1828,  A,  assigned  the  policy  to  trustee 
benefit  of  his  intended  wife  and  the  issue  of  the  marriage.  The  settlei 
tained  a  covenant  by  A,,  that  he  would,  '^at  all  times  during  his  Ufe, 
all  such  premiums  and  other  moneys,  and  do  and  perform  all  such  acts 
and  things,  as  should  be  requisite  for  keeping  on  foot  the  said  policy." 

In  1838,  A.  threw  himself  into  the  Thames^  and  was  drowned.  In  ai 
recover  the  amount  of  the  policy,  the  jury  had  found,  that  the  assured  y 
threw  himself  into  the  river,  intending  to  destroy  his  life,  but  that,  at 
of  committing  the  act,  he  was  not  capable  of  judging  between  right  an 
upon  which  finding  the  court  of  Common  Pleas  had  held,  that  this  ix 
dying  by  the  party's  own  hands,  as  discharged  the  office  from  liability : 

Held,  that  the  act  of  self-destruction  by  A*,  was  not  a  breach  of  i 
covenant  for  keeping  the  policy  on  foot. 
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^ssocttUion  of  bis  death  :  and  in  the  said  policy  was  con-        1848. 
^^ned  the  following  proviso  or  condition,  that  is  to  say,        »— 
^■^^"Prtvidcd,  and  it  is  hereby  declared  to  be  the  true       Dormat 
'Otent  and  meaning  of  this  policy  of  ai»surance,  and  the  Bobbadaha 
is  accepted  by  the  said  assured,  upon  these  express 
litionsy  that»  in  case  the  assured  shall  die  upon  the 
except  in  such  passages  as  are  allowed  by  the  rules 
»f  the  said  society,  or  go  beyond  the  limits  o(  EuropCf . 
eater  into  or  engage  in  any  naval  or  military  service 
^vliatsoever,  unless  licence  be  obtained  from  a  court  of 
directors  of  the  said  society,  or  shall  die  by  his  own 
Imaodsy  or  by  the  hands  of  justice,  or  in  consequence  of 
ai.  duel,  or  if  the  age  of  the  assured  does  now  exceed 
ftbsrty*six,  or  if  the  said  assured  be  now  afflicted  with 
«sBj  disorder  which  tends  to  the  shortening  of  life,  or  if 
mt   certain  declaration  bearing  date  the  20th  of  May  in- 
intf  made  and  signed  by  or  on  behalf  of  the  assured, 
forming  the  basis  of  the  contract  between  the  said 
and  the  society,  contains  any  untrue  averment, 
tbb  policy  shall  be  void." 

By  an  indenture  of  settlement  bearing  date  the  26th  Indenture  of 
<>f  JunCf  1828,  and  made  between  William  BoiradaiU^ 
^e  father  of  the  said  Rev*  William  Borradaile^  of  the 
first  part,  the  said  Rev.  William  Borradaile^  of  the  second 
part,  Tkamas  Elizari,  therein  described,  and  the  said 
^put  Sarah  Blizard  Shaw,  of  the  third  part,  and  John 
RWioii  BorradaiUf  Charles  Hampden  Turner,  and  JF/7- 
litM  Coitcn^  of  the  fourth  part,  —  after  reciting  that  a 
iWiage  had  been  agreed  upon  between  the  said  Rev. 
^RBuiM  Barradaile  and  the  said  jigttes  Sarah  Blizard 
Sta^  and  further  reciting,  that,  in  contemplation  of 
SKh  marriage,  the  said  Rev.  William  Borradaile  had 
ittared  bis  life  with  the  said  London  Life  Association, 
iothe  som  of  1000/.,  by  the  policy  of  assurance  therein- 
before mentioned,  and  that  it  had  been  agreed  between 
the  several  parties  thereto,  that  the  said  policy  of  as- 

VOL.  V.—  CB.  cc 
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1848.       suranoe,  and  the  sum  of  money  therdiy  secnredf  ai 

— —       all  future  benefit  to  be  derived  therefirom,  shoold  I 

DoRMAT      assigned  by  the  said  Rev.  William  BorradaUe  unto  tl 

BoRRADAiLE.  Said  tTbAn  Watson  BorradaiUf  Charles  Hampden  Tmm 

and  William  Cotton^  to  be  held  by  them  upon  the  tnu 
thereinafter  declared  concerning  the  same^  and  that  tl 
same  policy  of  assurance  should^  during  the  life  of  d 
.  said  William  BorradaUe^  be  continued  and  kept  oo  fii 
in  such  manner  as  thereinafter  in  that  behalf  me 
tioned, — ^.it  was  witnessed,  that,  in  considerattcm  of  t 
said  intended  marriage,  and  for  a  nominal  considemtM 
therein  mentioned,  the  said  William  BorradaUe  did  bi 
gain,  sell,  assign,  transfer,  and  set  over  unto  the  tm 
John  Watson  BorradaiUj  Charles  Hampden  Turner^  ai 
William  Cotton^  their  executors,  administrators^  as 
assigns,  all  that  the  said  policy  of  assurance  whereby  tl 
said  sum  of  1000/.  was  assured  by  the  said  London  Z{ 
Association  for  Assurance  on  LiveSf  to  be  paid  cm  tl 
death  of  him  the  said  Rev.  William  BorradaUe  as  afen 
said ;  and  also  all  that^the  said  sum  of  lOOQliy  and  aU  tl 
moneys  which  might  become  payable  or  recoverab 
upon  or  by  virtue  of  such  policy,  —  to  hold  the  san 
unto  the  said  John  Watson  BorradaUe^  Charles  Hawq^i^ 
Turner^  and  William  Cotton^  their  executors,  admir 
strators,  and  assigns,  from  and  after  the  sokmnizatis 
of  such  intended  marriage,  upon  certain  trusts  there 
mentioned,  being  for  the  use  and  benefit  of  the  av 
Agnes  Sarah  Blizard  Shaw  during  her  life^  aiidy  fia 
and  after  her  decease,  for  the  benefit  of  the  issue  of  t3 
said  then  intended  marriage.  And  the  said  Rev.  WSUm 
BorradaUe  did,  in  and  by  the  same  indenture,  coveoas 
with  the  said  trustees,  their  executors,  administralM 
and  assigns,  that  the  said  policy  of  assurance  wus^  at  tl 
time  of  the  execution  of  the  said  indenture  of  sett& 
ment,  in  full  force  and  effect,  and  had  not  been  assigned 
charged,  or  incumbered  in  any  wise ;  and  also  for  fim 
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DORKAT 


tiicr  assurance  of  the  said  policy.    And  in  the  same  in-        1848. 
dentare  was  contained  the  following  covenant  by  the  said 
Kv.  WiUiam  Borradaile^  that  is  to  say,  —  <^  And  the 
lid  WiUiam  BorradaUe^  the  son,  doth  hereby^  for  him-  BorffeABAnji 
ilfi  his  heirs,  executors,  and  administrators,  covenant,  Coyenant  to 
promise^  and  agree  with  and  to  the  said  John  Watson  ^^V  the 
-^orradaile^  Charles  Hampden  Turner^  and  William  Cot-  ^  ^ 
their  executors  and  administrators,  that,  in  case  the 
lid  intended  marriage  should  be  solemnized,  he  the  said 
ff^illiam  Borradaile,  the  son,  shall  and  wiUj  from  and 
^^ier  ike  solemnization  thereof^  at  all  times  during  his  life, 
^fftfypettf  aU  such  premiums  and  other  moneys,  and  do  and 
jpcr/brm  oB  such  acts,  matters,  and  things  as  shall  be  re- 
^^usitejbr  continuing  and  keeping  on  foot  the  said  pcliof 
^f  innarance  on  his  life,  hereinbefore  assigned,  or  intended 
9ouheP 

lie  said  marriage  was,  shortly  after  the  date  and 
cxecntion  of  the  said  settlement,  duly  solemnized ;  and 
^tbere  are  issue  of  the  said  marriage,  four  children,  two 
Bon»  and  two  daughters,  all  of  whom  are  now  living. 

On  or  about  the  16th  of  February,  18  88,  the  said 
Rev;  WHUam  Borradaile  was  drowned  in  the  river 
T^oiney;  his  hat  and  cloak  having  been  then  found  on 
f^aurhall  Bridge  ;  and  the  body  of  the  said  Rev.  WiUiam 
borradaile  having  been  found  in  the  said  river  on  the 
SOthof  Jfon^,  1888. 

A  coroner's  inquest  was,  on  the  following  day,  duly 
^dd  on  the  body;  when,  after  examining  various  wit- 
nesses on  oath,  the  jury  on  such  inquest  returned  the 
foMowmg    verdict :  — "  That  the    said   Rev.  William 
borradaile  was  found  drowned,  on  the  20th  day  of 
^f^r^  then  instant,  in  the  water  of  the  river  Thames, 
^die  parish  of  St.  Margaret,  Westminster;  but,  when, 
Wy  and  wher^  or  by  what  means,  he  came  to  his 
^citb,  there  was  no  e\adence  to  the  jurors." 
For  the  purpose  of  the  case,  it  was  to  be  taken  that 

CO  8 
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1 848.        the  said  Rev.  tVilliam  BorraiaUe  was  drowned  under 

the  circumstances  stated  in  the  verdict  of  the  jury  in  the 

^wA^      cause  of  Borradaile  v.  Hunter^  hereinafter  set  forth. 
BoBBADiiLi.       ^^^  ^^^  ^t\.  William  Bon-adaiUj  on  or  about  the 

14th  oi  February^  1832,  duly  made  and  published  his 
last  will  and  testament  in  writing,  whereof  he  appointed 
Abraham  Borradaile  and  the  Rev.  Joseph  Shaw^  and  also 
his  wife,  the  said  Agnes  Sarah  Blizard  BorradaiU^  and. 
his  sister,  Sarah  Borradaile^  executors  and  executrixes,^.. 
— -  which  will  was  duly  proved  by  the  said  Abrahawm:^^  ^m 
Borradaile  alone,  in  the  prerogative  court  of  the  Arch—*  wM\ 
bishop  of  Canterbury^  on  the  17th  of  March ^  1838;  ancL^^cTym 
the  said  Abraham  Borradaile  hath  possessed  assets  oc:^  c 
the  said  testator. 

Notice  of  the  death  of  the  said  Rev.  William  Borrms^r^^ra 
daile  was  duly  given  by  or  on  the  part  of  the  said  Ji'AAi^Soifa 
Walson  BoiTadailei  Charles  Hampden  Turner,  and  WfiL^<^B^/j, 
Ham  Cotton^  as  the  trustees  named  in  the  said  indentnr  mcmart 
of  settlement,  to  the  said  London  Life  Association  ;  wm-jmr^ 
several  applications  were  made  to  the  said  associati»  S  j^ 
for  the  payment  of  the  said  sum  of  1000/.,  so  assured  f        bj 
the  said  policy  of  assurance  os  aforesaid ;  but  the  nc    ^n^ 
nagers  and  directors  of  the  said  association  refused         to 
pay  the  said  sum  of  1000/.  insured  by  the  said  policy 


In  or  as  of  Trinity  term,  1839,  the  said  John  Wat 
Borradaile,  Charles  Hampden  Turner,  and  William  CotC 
caused  an  action  to  be  brought,  and  an  action  was  ikmeii 
brought,  in  the  name  and  with  the  permission  of  the  ftjijcf 
Abraham  Bon-adaile,  as  executor  of  the  said  Rev.  ffSi^ 
Ham  Borradaile,  against  Sir  Claudius  Stephen  HuHier, 
BarL,  as  the  surviving  trustee  of  the  said  London  IJfe 
Association,  who  had  executed  the  said  policy,  for  the 
purpose  of  recovering  from  the  said  association  the  said 
sum  of  1000/.,  so  insured  by  the  said  policy  as  aforesaid. 
The  said  Sir  C  5.  Hunter  pleaded  to  such  action,  that 
the  said  William  Borradaile,  tlie  assured  named  in  tlK 
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said  policy,  had  died  by  his  own  handsj  and  tbatj  in  con-        1848. 

^uence  thereof,  the  said  policy  had  become  void.  

The  said  cause  came  on  for  trial  before  Erskincy  J.,       "Format 
<ik1  a  special  jury,  at  the  sittings  in  LondoTtj  after  Mich"  Borraoaiia 
oeima$  term,  1841 ;  and  the  jury  then  returned  the  follow- 
iug  verdict,  —  which  verdict  was  admitted  to  be  true  in 
fiiGt,-Ho£B.  *^  that  the  Rev.  William  Borradaile  voluntarily 
threw  himself  into  the  river,  intending  to  destroy  his 
liAs,  but  that,  at  the  time  of  committing  the  act,  he  was 
not  capable  of  judging  between  right  and  wrong." 

Upon  such  finding  of  the  said  jury,  a  verdict  was, 

ander  the  direction  of  the  learned  judge,  found  for  the 

defendant  in  the  said  action ;  leave  being  given  to  the 

plointiff  to  apply  to  the  court  to  set  aside  such  verdict, 

and  that  a  verdict  might  be  entered  for  the  plaintiff,  for 

1127/.  damages,  which  was  assessed  by  the  jury  to  the 

pkuntiflTon  such  trial,  —  being  the  amount  of  the  sum 

insured  by  the  said  policy,  with  interest  thereon,  at  the 

Tmteof  5/.  per  cent,  perannuniy  from  the  1st  of  Ji/fy,  1838, 

^ben  the  said   sum   became  demandable  or  payable 

ttiKler  the  said  policy,  up  to  the  fourth  day  of  Hilan/ 

^rm  then  next  following. 

In  HUary  term,  1842,  a  rule  was  granted  by  the 
coQitof  Common  Pleas,  that  the  defendant  in  such  action 
should  shew  cause,  on  the  first  day  of  the  next  term,  why 
^  said  verdict  should  not  be  set  aside.. 

The  said  rule  came  on  for  argument  in  Trinity  term, 

1S42;  and,  in  Easier  term,  184S,  judgment  was  given 

upon  the  said   rule,  by  the  majority  of  the  said  court, 

^Erskine^  J.,  Maule,  J.,  and  Coltman^  J.,  declaring 

ikir  opinions  severally  in  favour  of  the  defendant,  and 

Tndaly  C  J.,  declaring  his  opinion  in  favour  of  the 

pkiatifl^  in  the  said  action ;  whereupon,  the  rule  which 

IM  been  obtained  on  the  part  of  the  plaintifi*,  was  dis- 

cbtrged,  and  judgment  was  entered  up  for  the  defendant 

io  locfa  action^  with  costs  405. 

c  c  S 
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1 848.  The  question  for  the  opinion  of  the  court  iSf  n 

*— —        the  said  John  Watson  Borradaile,   Charles  Hi 
DoBscAT       Turnery  and  William  Cotton^  are  entitled  at  law, 
BoBRADAZLB*  ^^  aforesaid  covenant  of  the  said  Rev.  William 

daile,  deceased,  contained  in  the  said  indenture 
26th  of  Jim^,  I8289  to  recover  the  said  sum  of 
from  the  said  Abraham  BorradaUe^  the  executor 
said  Rev.  William  Borradaile. 

The  case  was  argued  in  Trinity  term,  1846f 
Tindal,  C.  J.,  Coltman,  J.|  Maide,  J.,  and  Cressmdl 


(a)  This  case  arose  out  of 
an  onlinary  creditors'  suit  for 
the  administration  of  the  estate 
of  the  deceased.  Upon  the 
trustees  of  the  settlement  bring- 
ing their  charge  into  the  mas- 
ter's office^  the  matter  was  very 
fiiUy  discussed  before  Master 
Senior^  by  R.  Palmer ,  for  the 
trustees,  and  <7.  CampibeU,  for 
the  general  creditors ;  and  the 
charge  was  disallowed.  Upon 
a  second  argument^  however^ 
the  master^  after  taking  time  to 
consider,  thought  fit  to  allow 
the  claim,  giving  his  reasons  as 
follows :  — 

"  The  testator  insured  his 
life  in  1000/.  in  ikeLondonLife 
Association,  subject  to  a  con- 
dition contained  in  the  policy, 
avoiding  it  if  he  should  die  by 
his  own  hands.  Previously  to 
his  marriage  in  1828,  he  as- 
signed the  policy  to  trustees, 
for  the  benefit  of  his  wife  and 
children,  and  covenanted  to  do 
all  acts  requisite  for  continuing 
and  keeping  it  on  foot.  On 
the  16th  of  January,  1838,  he 
threw  himself  from  VauxhaU 
Bridge,  An  action  was  brought 
by  die  trustees  against  the  of- 
fice ;  and  the  jury  found  that 
he  voluntarily   threw   himself 


into  the  river,  intendin 
stroy  his  life ;  but  tha 
time  of  committing  dw 
was  not  capable  of  jndj 
tween  right  and  wn 
verdict  was  found  for 
fendant  ;  which,  wl 
question  was  re-aigue 
the  court  of  Commoi 
was  affirmed  by  the  thn 
judges,  —  the  chief  jui 
senting.  The  office,  1 
paid  ZStlly  the  value 
policy  at  the  time  of 
sured's  death,  which  wai 
by  the  trustees  in  part-] 
of  their  costs.  And  die 
now  daim  before  me^ 
dalty  creditors,  tlie 
1000/.,  with  interest  £ 
16th  of  Ifay,' 1888,  ' 
the  testator  had  died  a 
death  on  the  day  that 
^troyed  himself,  the  dm 
sured  by  the  policy  woi 
been  payable.  On  ma 
sideration,  I  think  d 
claim  ought  to  be  aUon 
reasons  are  as  follows : 

«  First,  I  think  i 
committing  an  act  whidi 
the  policy,  was  a  bread 
covenant  to  do  all  acts  i 
to  keep  it  on  foot. 

''Secondly,  I 
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Sr  T.  WSlde^  Sei^Lf  who  appeared  with  R,  Palmer,        1848. 
iix*  the  defendant,  claimed  to  be  entitled  to  begin,  inas- 
Oiiich  as  he  was  to  support  the  affirmative. 

BORRAOAILE, 

Ckamiett,  Serjt  (with  whom  was  F.  V.  Lee),  contra,  Right  to 
-Sflittsted  that  the  plaintiff  ought  to  begin.  h^i^ 


DOBMAT 


TiMDAL,  C.  J.  The  burthen  of  sustaining  the  affirm- 
ife  of  the  proposition  submitted  to   us,  being  cast 
the  defendant,  he  must  begin. 


Sir  Tm  Wilde,  Seijt    The  obvious  meaning  of  the 
upon  which  this  question  arises,  is,  that  the 
itor  will  keep  the  policy  on  foot  as  an  available 
Xaoliqr*     [^Tindal,  C.  J.  It  is  an  affirmative  covenant,  to 
ij  the  premiums,  and  to  do  and  perform  all  such  acts, 
and  things  as  shall  be  requisite  for  continuing 
keeping  the  policy  on  foot]    Though  the  words  of 


ddak,  iStmt,  if  the  finding  of 

jury  IS  to  be  ooniidered  a 

fading  that  the  testator  was 

hmat  when  he  destroyed  him- 

9ii,  the  better  opinion  is  that 

ctttte  is  answerable  in  da- 

The  dictum  in  Weaver 

V.  W&ri,  Hobart,  134.^  that  a 

hiatiey  dumgh  not  criminally 

inpooaUe^  is  dvilly  respon- 

4de  in  damages  for  a  trespass^ 

bneogniacd  in  JSTols's  Pleas  of 

^  Crown,  p.  l6. ;  and  I  have 

iRmd  no  opposing  authority. 

And,  if  a  hmttie  is  responsible 

dfOiy  in  a  tort,  d  /artiari  he 

H  io,  for  a  breach  of  contract. 

<*  Thirdly^  I  think  that  the 

tm  of   Common  Pleas  held 

^  indiog  of  the  jury  to  have 

Wo  that  the  testator  woe  not 

kmm  when  he  committed  the 

aeL     The  chief  justice  says 


that  it  was  admitted,  that,  if  he 
vas  ineanef  the  office  was  re- 
sponsible,  Coitman,  Jt,  says, 
that  the  finding  of  the  jury 
implies  that  the  testator  was 
under  no  incorUroliable  in' 
fluencet  —  that  he  had  power  to 
do  the  act,  or  to  abstain  from  it. 
If  I  reject  the  claim  of  the 
trustees,  I  must  affirm  that  the 
testator  toae  not  sufficiently  in- 
sane to  render  the  office  liable, 
and  yet  was  sufficiently  insane 
to  relieve  his  executors  from 
responsibility. 

*'  The  question  as  to  interest 
has  not  been  argued.  It  ap- 
pears to  me  that  the  trustees 
are  entitled  to  it,  at  the  rate  of 
4  per  cent,y  from  the  time  when 
the  insurance  money  would 
have  been  payable  if  the  office 
had  been  liable." 
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1 848.        the  covenant  are  affirmative,  they  operate  negatively  to 

*-~—       restrain  the  party  from  doing  any  act  to  destroy  the 

r    DoRMAT      policy.     In  Comyns^s  Digest  (a),  it  is  said:  "If  a  man 

BoaBAHAiLE.  acts  contrary  to  the  intention  of  the  covenant,  it  shall  be 

a  breach,  though  he  performs  the  words  of  the  covenant: 
as,  if  a  covenant  be,  to  deliver  a  recognisance  to  be  can- 
celled, it  is  a  breach  if  he  extends  it  before,  though  it^ 
be  aderwards  cancelled,  {b)     If  a  brewer  covenants 
deliver  all  his  grains  for  the  cattle  of  the  plaintiff, 
he  puts  hops  to  them  before  delivery,  (r)      If  a  ma 
covenants  to  leave  all  the  trees  upon  the  land,  and  b 
cuts  them  down,  and  leaves  them  there."  (c)    The  cove 


nant  clearly  binds  the  party  to  forbear  from  doing  an 
affirmative  acts  that  would  tend  to  destroy  the  policy. 
{Mmde^3.  Suppose  the  assured  had,  without  licence 
gone  beyond  the  limits  oi Europe;  that  clearly  wool 
have  been  a  breach  of  his  covenant]    It  is  no  answe 
to  the  argument,  to  say  that  the  breach  here  was  m^ 
complete  until  after  the  death  of  the  assured :  for,  wb 
he   precipitated  himself  into  the  river,  he  did  the 
which  prevented  the  policy  from  being  available^  at  tim 
only  time  at  which  it  could  be  available.     The  difficult, 
that  presented  itself  to  the  miud  of  one  member  of  ttm 
court,  in  Borradaile  \.  Hunter  (rf), — viz.  that  the  provi^ 
in  the  policy  attached  only  to  the  act  of  criminal  sel  €^ 
destruction,  —  does  not  arise  here.     The  covenanli^^r 
contracts  to  do  all  nets  to  keep  alive  the  policy,  and     "Co 
forbear  to  do  all  acts  tending  to  its  destruction.  [Mmde^  «J« 
The  case  contains  no  general  reference  to  the  deed, 
that  the  court  might  see  whether  there  was  any 
that  might  explain  this.]    If  a  man  enters  into  a  eo'^re* 
nant,  and  afterwards  becomes  insane,  that  does  Ksot 


(a)  Tit  Covenant  (£.2.).  (c)  Citing   Sir     T. 

{b)  CiUng  Sir  T.  Baym,  S5.,  464. 
and  1  Sid.  48. ;   and  see  Sir         (d)  5M.6^G.  689.,  5 

Anthony  Mayne\  case,  5  Co*  iV.  2^418.' 
Rep.  20. 
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exGiuebim  from  perfbrmiog  bis  covenant     His  misfor-        1848. 
tune  is  not  to  be  visited  upon  an  innocent  covenantee.        — — 
[AfoHfe,  J.  Is  tbere  any  act  to  be  done  by  the  assured,      BomMAY 
except  the  payment  of  the  premiums?]   None.    iMauUt  Bobbadajlb. 
J*    The  payment  of  the  premiums   being  specifically 
pro? ided  for^  some  sense  must  be  given  to  the  subsequent 
^ords  of  the  covenant.]    The  covenantor  contracts  so  to 
conduct  himself  as  not  to  destroy  the  policy.     Griffith  v. 
Goodbardf  the  case  cited  by  Comt/ns  from  Sir  T.  Bay' 
^Hmdf  464.,  is  as  follows :  —  The  defendant  covenants 
that  tlie  plaintiff,  his  executors,  &c,  valeant  et  poswU 
^itbere  for  seven  years,  seven  parts  of  all  the  grains  made 
in    the  defendant's  brewhouse,  and  assigns  one  breach 
iitUer  alia)  that  the  defendant,  with  intention  to  deceive 
the  plaintiff,  did  put  divers  quantities  of  hops  into  the 
malt  of  which  the  grains  were  made ;  by  reason  whereof 
the  grains  were  spoiled,  and  became  unprofitable  to  the 
plaintiff.     Upon  motion  in  arrest  of  judgment  (after  a 
"Verdict  for  the  plaintiff,  with  damages  100/.)9  *^on  the 
ground  that  this  breach  is  out  of  the  articles,  viz.  the 
potting  the  bops  into  the  grains,  and,  damages  being 
entire,  the  plaintiff  ought  not  to  have  judgment/'  — 
Judgment  was   given   for   the  plaintiff,   **  because   the 
intention  of  the  parties  is  to  be  considered  in  all  con- 
tracts ;  and  it  was  the  intent  of  the  parties  here  that  the 
plaintiff  should  have  the  grains  for  the  use  of  his  cattle, 
^>^  they  will  not  eat  them  when  hops  are  put  into  them. 
^<S  if  I  covenant  that  I  will  leave  all  the  timber  which  is 
(*^wing  on  the  land  I  hire,  upon  the  land,  at  the  end  of 
■te  term,  if  I  cut  it  down,  though  I  leave  it  on  the  land, 
'   is  a  breach  of  my  covenant.     So,  if  I  covenant  to 
^iver  so  many  yarcs  of  cloth,  and  I  cut  it  in  pieces, 
^  then  deliver  it,  it  is  a  breach  of  my  covenant;  for, 
c  law  regards  the  real  and  faithful  performance  of  all 
^tracts,  and  doth  discountenance  all  such  acts  as  are 
^'oudcm  legist* 
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1848.  Channel^  Serjt,  contri.    It  cannot  now  be  diqpnU 

that,  although  a  lunatic  is  not  criminally  rei|KHi8ible  i 
his  acts,  as,  for  high  treason,  or  felony ;  yet  he  may 
BouuDAiLB.   civilly  liable,  as,  for  a  trespass.     It  is  so  laid  dofro 

Weaver  v.  Ward,  {a)  In  that  case,  Weaoer  brought 
action  of  trespass  of  assault  and  battery  against  Wm 
The  defendant  pleaded  that  he  was,  amongst  otfaer% 
the  commandment  of  the  lords  of  the  council,  a  train 
soldier  in  London^  of  the  band  of  one  Anirewi^  capta 
and  so  was  the  plaintiff;  and  that  they  were  skirmii 
ing  with  their  muskets,  charged  with  powder,  for  tb 
exercise  in  re  militari^  against  another  captain  and  1 
band;  and,  as  they  were  skirmishing,  the  defendai 
camaliter  et  per  infbrtunium^^et  contra  voluniatem  auctrnf 
discharging  of  his  piece,  did  hurt  and  wound  the  plai 
tiff,  which  is  the  same,  &c.;  absque  hoc  that  he  i» 
guilty  aliter^  sive  alio  nwdo.  And,  upon  demurrer  ^ 
the  plaintiff,  judgment  was  given  for  him ;  for,  thott| 
it  was  agreed,  **  that,  if  men  tilt  or  turney  in  the  pi 
sence  of  the  King,  or  if  two  masters  of  defence^  pbqr£ 
their  prizes,  kill  one  another,  that  this  shall  be  no  folon 
or,  if  a  lunatic  kill  a  man,  or  the  like;  because  feloi 
must  be  done  animo  felonico :  yet,  in  trespass,  whi 
tends  only  to  give  damages  according  to  hurt  or  lo68» 
is  not  so;  and  therefore,  if  a  lunatic  hurt  a  man^  1 
shall  be  answerable  in  trespass :  and  therefore  no  nu 
shall  be  excused  of  a  trespass  (for,  this  is  the  nature 
an  excuse,  and  not  of  a  justification  proui  ei  bene  licuH 
except  it  maybe  judged  utterly  without  his  foult.**  Tfc 
distinction  is  recognised  by  Hamkins{p)^  by  UaleO 
and  by  other  text-writers,  and  may  now  be  cona^er* 
as  settled,  {d) 

(a)  Ilobart,  134.  Earl  of  PorUmauik,  ftCSf 

lb)  1  Hawk.  P.  a  Ch.  4.  178.,  5B.S;C.  170.,  7^.^ 

p.  29-  614;  Brown  v.  JoMi,  3  €> 

{c)  HaJky    P.C.,    Book   I.  P.  30,,M.S;M.l05; 


Ch.  1.  Baker,  M.  4  M.  10^  D.  9 

(d)  And  see  Bagtter  T.The     M.  S^  Q.  670,  n. 
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AsamiDg  that  the  court  will,  upon  this  occasion,  abide       ]  848. 
hj  the  opinions  of  the  majority  of  the  judges  who  de-       •— ^* 
cided  the  case  of  Borradaile  v.  Hunter. — two  of  whom      ^^^^^ 
an  sow  present,— the  question  will  be,  whether  the  Borbadailb. 
act  of  sdf-destmction  by  the  covenantor,  was  a  breach 
cf  his  covenant  that  he  would,  at  all  times  during  his 
l^  duly  pay  all  such  premiums  and  other  moneys, 
and  do  and  perform  all  such  acts,  matters,  and  things 
m  should  be  requisite  for  continuing,  and  keeping  on 
ftoC,  the  policy  by  the  indenture  assigned.     The  lan- 
goige  of  the  proviso  in  the  policy,  is  material  to  the 
dncidation  of  this  question.    It  declares  that  the  policy 
shall  be  void,  in  case  the  assured  shall  die  upon  the 
sets,  except  in  such  passages  as  are  allowed  by  the 
roles  of  the  society,  or  go  beyond  the  limits  of  Europe^ 
or  enter  into,  or  engage  in,  any  naval  or  military  service 
^diatsoever,  unless  licence  be  obtained  from  a  court  of 
directors  of  the  society,  or  shall  die  'by  his  own  hands, 
vby  the  hands  of  justice,  or  in  consequence  of  a  duel, 
ftc    The  assured   was  to  pay  the  premiums  at  all 
events :  and  the  latter  branch  of  the  covenant  in  ques- 
tion evidently  had  reference  to  the  proviso  in  the  policy 
^bove  adverted  to.     [3£zt^,  J.  It  might  possibly  com- 
INthend  the  payment  of  any  fine  imposed  upon  the 
amred  for  non-payment  of  the  premiums  within  the 
proper  time.]     The  words   ^^at  all  times  during  his 
lifei''  are  the  governing  words  in  this  covenant:   and 
they  shew  that  the  construction  contended  for  on  the 
ether  side,  cannot  be  correct.     The  intention  of  the 
covenant  was,  to  impose  upon  the  assured  certain  duties 
•nd  liabilities  in  relation  to  this  policy  during  his  life- 
time.   Upon  his  death,  the  policy,  and  all  the  rights 
md  liabilities  of  the  assured,  were  at  an  end.  {^Maule^  J. 
itferred  to  Hales  v.  Petit  {a)y  where  it  was  held  that, 
if  a  joint-tenant  of  any  chattel  interest  commits  suicide, 

(a)  Pkvod.  Comm.  258. 
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1848.        the  right  to  the  whole  chattel  becomes  vested  in  the 
■  King.     There,  Sir  Jame$  Hales,  a  judge  of  the  Com- 

DoRMAY  jjjQjj  Pleas,  and  his  wife,  were  joint-tenants  of  a  term 
BoBRADAiu.  ^0^  years :  Sir  James  drowned  himself,  and  was  found 
felo^e^se  ;  and  it  was  held  that  the  term  did  not  survive 
to  the  wife,  but  that  Sir  Jameses  interest  was  forfeited  to 
the  King  by  the  felony,  and  that  it  consequently  drew 
the  wife's  interest  along  with  iu]  To  hold  this  co- 
venant broken,  under  the  circumstances,  would  be  a 
most  strained  and  violent  construction.  [^Tindalf  C.J. 
Did  not  the  deceased  impliedly  covenant  that  he  would 
not  render  the  policy  abortive  by  destroying  himself  ?J 
The  covenant  is  simply  an  affirmative  covenant. 

Sir  T.  Wilde^  Serjt.,  in  reply.    The  argument  already 
urged  has  received  no  answer  whatever.     {^Maule,  J. 
Suppose  the  assured  had  been  guilty  of  a  transportable 
oflcnce,  for  which  he  was  tried,  convicted,  and  sen- 
tenced to  transportation :  would  his  going  beyond  seas 
under  such  circumstances,  without  the  licence  of  tlie 
society,  be  a  breach  of  this  covenant?]     Unquestion- 
ably it  would.     iMaulfy  J.  You  certainly  must  go  that 
length,  to  support  your  argument]     In  Plait  on  Ck>- 
venants(a),    various   instances  are  given  of  covenants 
that   have   received  a   larger   interpretation    than   the 
words,  taken  literally,  would  warrant.   Thus(&),  *<  where 
a  lessee  covenanted  that  he  would,  at  all  times  and 
seasons   of  burning   lime,  supply  the   lessor  and   his 
tenants  with  lime,  at  a  settled  price,  for  the  improve* 
nicnt  of  their  lands  and  repair  of  their  houses, — it  was 
held  that  this  covenant  also  implied  that  he  would  bum 
lime  at  all  such  seasons ;  and  that  it  was  not  a  good 
defence,  to  plead  that  there  was  no  lime  burned  on  the 
premises,  out  of  which  the  lessor  could  be  supplied  :** 

(a)  Pages  55.  et  seq.  (b)  Page  57. 
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^Xtf  Earl  nf  Skrembury  v.  Gotdd.  (a)     <<  So,  where  the        ]  848. 
lessee  covenanted  that  he  would,  at  all  times  during  the        —— — 
tonn,  fold  his  flock  which  he  should  keep  upon  the      I^»may 
demised  premises,  upon  such  parts  thereof  where  the  Bobbadaua. 
same  had  been  usually  folded,  under  a  penalty  of  3/. 
a  tim^  for  every  time  the  same  should  be  folded  off 
from  the  demised  premises,  or  on  any  other  part  thereof 
Uian  where  the  same  had  been  usually  folded ; — the  court 
oonsidered  that,  by  his  covenant,  the  tenant  was  abso- 
lutely bound  to  keep,  as  well  as  fold,  a  flock :''  Webb  v. 
timmmer.  (6)     No  doubt,  the  assured  here  would  have 
been  guilty  of  a  breach  of  the  condition,  and  of  the 
oo?enant,  if  he  had  gone  abroad  without  obtaining  a 
licence:    the   objection    would    have    been   the   going 
abroad,  not  the  omission  to  obtain  a  licence.     When 
tlus  man  threw  himself  into  the  river,  he  clearly  did 
Dot  so  conduct  himself  as  he  engaged  by  his  covenant 
to  do.    [Tindalj  Q.  3.  You  seem  to  adopt  the  some- 
what quaint  reasoning  of  Dyer^  C.  J.,  in  Hales  v.  Petit. 
''The  felony,''  he  says,  *Ms  attributed  to  the  act;  which 
act  is  always  done  by  a  living  man,  and  in  his  lifetime, 
as  my  brother  Brawn  said  ;  for,  he  said,  Sir  James  was 
^;  and  how  came  he  to  his  death?  It  maybe  answered, 
bf  drowning.   And  who  drowned  him  ?  Siv  James  Hales. 
And,  when  did  he  drown  him?  In  his  lifetime.    So  that, 
St  James  HaleSf  being  alive,  caused  Sir  James  Hales 
to  die:  and  the  act  of  the  living  man  was  the  death 
of  the  dead  man.     And  then,  for  this  offence,  it  is  rea- 
sonable to  punish  the  living  man  who  committed  the 
oflence,  and  not  the  dead  man.     But,  how  can  he  be 
aid  to  be  punished  alive,  when  the  punishment  comes 
afier  his  death  ?     Sir,  this  can  be  done  no  other  way 
but  by  divesting  out  of  him,  from  the  time  of  the  act 
done  in  his  lifetime,  which  was  the  cause  of  his  death, 

(a)  2  B.  Si  Aid.  487*  .     (()  2  B.  Sf  Aid.  746.  . 
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1848.        the  title  and  property  of  those  things  which  lie  ! 

his  lifetime.**]    Referring  to  that  case,  in  a  note  to 

OBMAT       Comm.   p.*  409.,  Professor  Christian  obsenres : 
BoBRABAnji.  niust  have  been   a  case  of  notoriety  in  the  tii 

Shakspeare;  and  it  is  not  improbable  that  he  ml 
to  ridicule  this  legal  logic,  by  the  reasoning  of  the  | 
digger  in  Hamlet^  upon  the  drowning  of  OpheH 
It  was  the  duty  of  the  covenantor  to  keep  tl 
effective  policy,  not  only  by  doing  all  acts  necesn 
his  part  to  keep  it  alive,  but  by  abstaining  ft 
acts  tending  to  its  destruction.     iMatdef  J*  St 
he  had   surrendered  the  policy  to  the  society 
would  have  been  an  act  not  literally  within  the 
of  the  covenant ;  but,  nevertheless,  it  would  have 
breach  of  that  covenant  (d)]     Exactly  so.     The 
must  look  at  the  covenant,  and  give  it  a  reasonafa 
common-sense  construction. 

Cur.  ad 


(a)  Act  V.  Scene  I.  And 
see  Sir  J.  Hawkins's  note  in 
Stephen*8  edition. 

The  analogy  between  the 
reasoning  of  the  lord  chief  jus- 
tice and  that  of  the  grave- 
digger  is  not  very  obvious. 
None  of  the  points  mentioned 
by  Dyer  (who  states  a  very 
sensible  proposition  in  some- 
what quaint  language)  appear 
to  be  touched,  or  glanced  at,  in 
this  supposed  parody. 

(6)  In  7  Co.  Rep.  1 5.  a.,  it 
is  said,  <^  and  thereupon  the 
case  in  temps,  E.  I.,  Covenant 
29.,  and  F.  N.  B.  was  put  — 
that,  although  the  covenant  be, 
that  he  Uave  the  wood  in  as 
good  plight,  &c.,  at  the  end  of 
the  term,  if  the  lessee  cuts 
down  the  trees,  the  lessor  shall 
presently  have  an  action  of  co- 


venant ;  for,  it  is  not  ; 
that  he  leave  the  tree% 
the  end  of  the  tenn; 
the  impossibility  of  1 
shall  give  a  present  actk 
a /u<tir6  covenant''  Tl 
in  Fitz^  Abr*,  tit.  OnMiit 
29.,  runs  thus  :"Eniei 
1.  A  man  leased  a  ma 
term  of  years,  and  Uu 
bound  himself  by  deed  1 
the  messuages  of  the 
and  all  that  was  witli 
manor,  in  as  good  stati 
had  found  it  during  the 
and  afterwards  the  lea 
waste  in  the  messuages, 
the  woods,  in  cutting  oak 
and  the  lessor  brought 
of  covenant  during  the 
Mutford,  (Seijt)  The 
not  passed;  and  it  may  b 
before  the  end  of  the  1 
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The  fbllowing  certificate  was  afterwards  (in  Hilary        1848. 
twin,  1847)  sent :  —  

"We  have  beard  this  case  argued  by  counsel,  and  I«>aMAY 
kave  considered  it,  and  are  of  opinion  that  John  Watson  Borbadailb. 
Bonadaik,  CKarles  Hampden  Turner^  and  William 
CoUon,  are  not  entitled  at  law,  under  the  aforesaid 
cofeoaot  of  the  said  Rev.  William  BorradaiUf  deceased, 
coottined  in  the  said  indenture  of  the  26tb  of  June^ 
18S8,  to  recover  the  said  sum  of  lOOOZ.  from  the  said 
Atraham  BorradaUe^  as  executor  of  the  said  Rev.  Wil- 
Urn  Borradaile. 

«  T.   COLTMAN. 

«  W.  H.  Maule. 

*<  C.   CHESSWELL."  (a) 


Adl  be  ledmnd.  Therefore 
jwlSiiieDt,  if  during  the  term, 
«eliQB,  Spc  Berrin^Um^  ( Jui- 
titt).  Ton  have  done  waste  in 
md.  How  can  you  lay  that 
ym  can  redreiB  that?  &c. 
WInefiire  die  defendant  piead- 
•aofff,  flcc. 

h  fb  AtUktmiy  Moffn^n  case, 
SCkil^SO.,  it  was  held  that 
ai  aetioii  of  covenant  lay  daring 
dke  oontiniianoe  of  the  term, 
vpia  a  covenant  to  grant  a 
M  kiie  at  the  expiration  of 
ik  tam,  the  lessor  having  done 
a  set  whidi  disabled  him  from 
gnadng  a  further  lease.  And 
9t  y.  N.  B.  145.,  K. 

(•)  See  C^ft  V.  Sd^wabe, 
atf,  foL  III.  p.  437.  The 
woidiof  the  condition  in  that 
fdkj  were — that  the  policy 
ikaU  become  void  if  the 
dioald  die  on  the  high 


seas,  or  should  go  beyond  the 
limits  of  Europe^  or  enter  the 
military  or  naval  service,  except 
with  the  permission  of  the  as- 
surers —  and  that  '*  every  po- 
licy by  a  person  on  his  or  her 
own  life  i^ould  be  void,  if  such 
person  should  commit  mUHde, 
or  die  by  duelling  or  the  hands 
of  justice."  The  court  of  Ex- 
chequer Chamber  held, — by  the 
opinions  of  dye  judges  against 
two, — that  the  terms  of  the 
condition  included  aU  acts  of 
voluntary  self-destruction ;  and 
therefore,  that,  if  the  assured 
voluntarily  killed  himself,  it 
was  immaterial  whether  he  was 
or  was  not,  at  the  time,  a  re- 
sponsible moral  agent. 

The  propriety  of  this  deci- 
sion is  understood  to  have  been 
doubted  by  other  judges. 


BlX-ABt 


TBBMi 


BATT^t  «.  B»»»"'- 


BaWB'  ^  OCCUF-- 

Ifee  pUinuff)         T^he  cause  «as  i        .^  ^^^g.  The 

^"''''ion-t  other  prop-^y'" 
in  moieties,  a^no""*  .  gO  acres  of  Aa«^ 

.,„  March  Fen.  chased  80 

—  1  »«  itro- 


in 


\ 
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Upon  the  marriage  of  Elizabeih  Waielin^  in  I78S9 
th  Dr.  Edward  Bcyley  (the  father  oF  the  plaintiff),  a 
^  was  levied)  and  a  settlement  was  made,  under  which 
r;  Bat/lej/  eventually  became  entitled  to  the  undivided 
^iety  of  the  property  that  had  previously  belonged  to 
K  wife.  Tliere  was  no  issue  of  this  marriage.  The 
^ntiff  was  the  son  of  Dr.  Bayley  by  a  second  wife. 
Xo  1797  Mary  Wakelin  devised  all  her  real  estate,  in 
neral  terms,  to  Mrs.  Strongs  the  wife  of  Dr.  Strongs 
*  life,  with  remainders  over.  She  died  in  1 798. 
On  the  27th  otjuly^  1801,  a  lease  was  granted  by 
r.  and  Mrs.  Strong  to  Dr.  Bayley^  of  a  moiety  of  the 
O  acres  in  March  Fen^  and  two  thirds  of  the  80  acres 

WeU  Fetif  for  forty  years,  from  the  5th  of  Jpril  then 
Kt.    It  recited  that  Mrs.  Strong  was  entitled  to  one 
Mety  of  the  230  acres  and  to  two  thirds  of  the  80 
rtes,  for  the  term  of  her  life,  or  some  other  estate  of 
heboid,  under  the  will  of  Mafy  Wakelin^  or  otherwise ; 
d  that  Dr.  Dayley  was  entitled  to  the  other  moiety 
d  other  third  part  respectively,  or  some  other  share  of 
e  same  farms,  lands,  &c.,  for  some  estate  of  freehold. 
Sy  an  indenture  dated  the  26th  of  June,  1810,  made 
^Clreen  Dr.  Bayley,  the  father  of  the  plaintiff,  of  the 
fee  part)  and  Gemge  Bradley,  the  father  of  the  defend- 
ity  of  the  other  part, — reciting  the  lease  of  the  27th 
r  jy^,  1801 ;  and  further  reciting  that  Mrs.  Mmgaret 
trong  was,  at  the  date  of  the  said  lease  of  the  27th  of  July, 
801,  seised  of  some  estate  of  freehold,  under  the  will  of 
Mary  Wakelin,  as  well  of  the  said  two  undivided  third 
parts  of  the  said  two  farms  containing  80  acres  as  of 
the  undivided  moiety  of  a  messuage  and  several  pieces  of 
^  ground  adjoining  thereto ;  and  that  Dr.  Bayley  had 
Istdy  sold  and  conveyed  to  the  said  George  Bradley^  the 
<^^  undivided  moiety  of  the  said  messuage  and  pieces 
of  fen  ground,  and  had  agreed  to  demise  to  him,  as  well 
^  ^hole  of  the  said  two  farms  containing  the  80  acres 

i^ouv.  —  C.B.  DD 
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as  the  other  moiety  of  the  said  messuage  and  pioe 

fen  ground,  for  so  much  of  the  remainder  of  the 

of  him,  Dr.  Bayletf^  under  the  lease  of  the  27tb  of  i 

1801,  as  was  thereinafter  mentioned|-— the  aeid 

Bayley  demised  to  George  Bradley  the  two  fiirmat 

taining  the  80  acres,  and  an  undivided  mcMety  d 

said  messuage  and  pieces  of  fen  ground,  fi»r  IIm 

mainder  of  the  term  of  forty  years,  granted  by  the  1 

of  the  27th  oijubfj  1801,  except  the  last  ten  dayip 

Dr.  Bayley  died  in   1813,  leaving  the  plaintil^ 

only  son,  and  real  and  personal  representative. 

George  Bradley  died  in  1818,  and  bis  son  and 
ecutor,  the  defendant,  continued  to  occupy  the  praii 
in  question  until  the  expiration  of  the  lease  on  the 
o{  yfprilj  1841,  paying  rent  to  the  plaintifif  down  to 
time ;  since  which  the  rent  for  the  entirely  of  lb 
acres,  had  been  paid  to  Mrs.  Stxmg,  who  bad  aorv 
her  husband,  and  was  still  living. 

On  the  part  of  the  defendant,  it  was  ofcgectedi  i 
assuming  the  plaintiff  to  be  entitled  to  an  mkHv 
third  part  of  the  80  acres,  his  remedy  was  misooneai 
for  that  he  should  have  proceeded  by  gectmen^ 
not  by  an  action  for  use  and  occupation. 

The  learned  judge  thereupon  gave  the  defell 
leave  to  move  to  enter  a  nonsuit,  if  the  holding  < 
after  the  expiration  of  the  lease  of  Jufy^  1810t  did 
preclude  him  firom  raising  the  question. 

The  defendant  then  put  in  a  deed  of  1 764,  porpor 
to  convey  to  Mary  Wakelin  the  entirety  of  the  80  M 
and  called  witnesses  for  the  purpose  of  shewing 
Dr.  Bayley  had  no  title  to  any  part  of  the  80  acrcsi 
that  the  whole  was  in  Mrs.  Strong. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that 
acceptance  of  the  lease  of  the  27th  of  July^  1810^  c 
taining  the  recitals  above  referred  to,  estopped  Qa 
Bradley^  and  those  claiming  under  him,  from  oool 
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▼ei^og  the  title  so  recited;  and  that  the  evidence 
<^Rered  on  the  part  of  the  defendant,  failed  to  establish 
Mrs.  Shim^s  title  to  the  whole  80  acres. 

'It  being  agreed  that  there  was  nothing  to  be  left  to 
^^  joiy,  the  learned  judge  directed  them  to  find  a  ver- 
dict for  the  plaintiflT,  damages  S22.,  reserving  to  the  de- 
'^ii^t  leave  to  move  that  a  verdict  might  be  entered 
fop  him. 


1848. 

Batlet 
Bbadlet. 


CkinmeU,  Seijti  in  Mit 
"^SV  obtmned  a  rule  nisi. 


-^Bj/les,    Serjty  «nd  CtMaUey^  in  Easter  term  last, 

sbewed  cause.    There  was  no  distinct  evidence  to  shew 

honv  Dr.  Bmfiey  had  acquired  an  interest  in  the  80 

acres.    But,  in  the  lease  of  the  27th  of  Jtdy^  1801, 

ftoni  Dr.  and  Mrs.  Strong  to  Dr.  Bmfley^ — which  is 

proired  by  the  recital  in  the  indenture  of  the  26th  of 

Jttne^  I8IO9  — one-third  of  the  80  acres  is  treated,  as 

bdongmg  to  him;  and  from  that  time  down  to  1841, 

Us  title  remained  undisputed.    [Wilde^  C.  J.  Does  the 

kue  operate  as  an  estoppel  except  during  the  term  ?] 

A.  tenant  is  at  all  times  (a)  estopped  from  disputing  the 

title  of  his  landlord :  Richards  v.  Holditch  (b) ;  Balls  v. 

I^eshoood (c) ;  Doe  d.  Knight  v.  Lady  Smythe  (d);  Cooper 

T.  Bbnu^.  (e)     In  Doe  d.  Btdlen  v.  Mills  [g\  premises 

bong  in  possession  of  a  tenant  under  an  indenture  of 

Ittse^  a  psr^  claiming  them  by  an  alleged  title  adverse 

to  that  of  the  lessor,  and  prior  to  the  lease,  demanded 

ten  of  the  lessee,  and  ultimately  obtained  possession 

bj  paying  him  9tiL    The  landlord  afterwards  brought 


(•)  Mokfe,  4  iV:  4  If.  29. 

B.I  cK^, Vol  III.  p.  224. 229. 

(i)  2  Mr.  iV.  P.  10th  edit. 

(OSGni|«.ll. 


(d)  ^M.S^SeL  347. 

(0)  1  N.  C.  45.,  4  If .  4 
SooUy  562. 

iff)  %Ad.6iE.n^  4N.  ^ 
M.25. 
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ejectment  against  the  party  so  in  possession!  tlie  tei 
having  been  forfeited:  it  was  held,  that  the  plaiDi 
could  not  set  np  his  adverse  title  against  the  laod|oi 
Paitesofif  J.,  there  says:  ^*I  cannot  distinguish  tl 
case  from  Doe  d.  Knight  v.  Lady  Smythe.  It  is  m 
tliat  Williams  (the  lessee)  himself  was  not  let.  into  p 
session  by  the  lessor  of  the  plaintiff.  Bat  WiUu 
did  not  come  in  under  any  one  else:  he  was  in  po« 
sion  without  leave;  and,  when  Btdlen^  the  lessor  of  1 
plaintiff,  came  to  him  and  said,  **  You  have  no  right 
the  premises,"  he  acquiesced,  and  took  a  lease  fr 
Btdlen.  The  only  question,  then,  is,  whether  the  < 
fendant  came  in  under  Williams.  Now,  it  appears^  tl 
after  having  claimed  the  property  from  Wittiams  as 
right,  he  paid  him  20/.,  and  was  let  into  possess! 
That  was  either  an  act  of  collusion  between  Wtttk 
and  him,  to  enable  him  to  dispute  the  landlord's  til 
or  a  purchase  by  him  of  Williams's  interest.  .  In  eltl 
case,  the  defence  was  inadmissible."  The  defend 
was  bound  by  the  same  estoppel  that  bound  his  filth 
[F.  Williams,  J.  The  question  is,  whether  the  esliO|i| 
does  not  end  with  the  term.]  T^e  estoppel  is  limil 
in  point  of  extent ;  but  there  is  no  autliority  for  sayi 
that  it  is  limited  in  point  of  time.  IWildef  C  J. 
Co,  Liu.  47.  &,  it  is  said,  that,  *^  if  a  man  take  a  ki 
for  years  of  his  own  land  by  deed  indented,  the  cslc 
pel  doth  not  continue  after  the  term  ended;  for,  by  I 
making  of  the  lease  the  estoppel  doth  grow,  and,  cc 
sequently,  by  the  end  of  the  lease,  the  estoppel  det 
mines."  The  only  qualification  I  am  aware  of,  that  I 
been  engrafted  uiK)n  that  rule,  is,  that,  if  the  tenant  a 
into  possession  under  the  lessor,  he  must  restore 
possession  before  he  disputes  the  title.]  If  the  estop 
is  not  conclusive  upon  the  defendant,  it  at  all  eve 
throws  upon  him  the  burthen  of  shewing  that  the  ti 
was  accepted  and  rent  paid,  under  misapprehensioo 
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listake.  Here,  no  title  is  shewn  in  Mrs.  Slrongj  or  in 
iny  one  else.  And  it  is  quite  clear  that  the  plaintiiF 
nas  A  good  title  by  possession,  under  the  3  &  4  tV.  4. 
c.  87.9  even  as  against  Mrs.  Sirop^g :  Doe  d.  Corbyn  v. 
Brmmston,  {a) 


1848. 
Batlet 

V* 
BaADLBT. 


ChanneU^  Serjti  and  Dasent^  in  support  of  the  rule* 
The  first  question  iS|  whether  the  defendant  is  bound 
by  the  inisrecital,  in  the  deed  of  1810,  of  the  lease  of  the 
87thof  Jiify,  1801.     ICressoDelij  J.  The  lessee  and  his 
representative  having  held  under  the  lease,  down  to  the 
end  of  the  term,  how  can  you  now  contend  that  the  re- 
cital is  untrue  ?]    The  estoppel,  at  all  events,  ceases  with 
the  term.  (6)     This  is  settled  by  the  passage  cited  from 
Co.  Utt.  47.  b.     It  is  quite  clear,  however,  that  use  and 
occupation  will  not  lie  here.    To  entitle  the  plaintiff  to 
Buiintain  such  an  action,  there  must  be  spme  contract, 
^ress  or  implied :  the  mere  occupation  by  the  de- 
fendant is  not  enough.     In  Freeman  v.  Jury{c\  A.^ 
Wng  in  possession  under  a  lease  for  years,  underlet 
^  premises  from  year  to  year  to  the  defendants,  who 
anew  the  extent  of  ^.'s  interest.     The  plaintiff  after- 
vvds  took  a  lease  of  the  same  premises,  expectant  on 
the  determination  of  A.^s  term ;   and  the  defendants, 
*fter  the  determination  of  A.*s  term,  continued  in  pos- 
•wiion  for  a  quarter  of  a  year,  when  they  paid  the  rent 
"^  that  period,  and  claimed  to  be  entitled  to  give  up 
^  premises :  and  it  was  held,  in  an  action  for  use  and 
^'^pttion  for  a  subsequent  period,  that  there  was  no 
^^'^'coce  of  a  tenancy  continuing  beyond  that  quarter  of 
*  J«ar.    Abbott,  C.  J.,  there  said :  «*  The  plaintiff  can- 
^  Recover,  unless  he  proves  a  new  continuing  tenancy 


(^)  **Bat]t  hasoontinaance 
2]|*f^«pcct  to  all  things  which 
^^''''^a  i^Ting  the  term :"  per 


D  D 


Jones^   (the  reporter/  then   a 
justice  of  K«  B.),  inBlundeUy, 
BaugK  Sir  W.Jones,  317. 
(c)  Mood.  S^  Malk.  19. 
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under  him.  J.'s  interest  expired  at  CkrishnaSf  18S6| 
and  the  defendants  were  aware  that  it  did  so:  tibtk 
tenancy  from  year  to  year  under  A.  mustf  thereferei  be 
considered  as  necessarily  expiring  at  that  time*  Tbeoi 
their  old  tenancy  being  determined,  there  is  no  evidenofl 
of  a  new  continuing  tenancy ;  for,  the  fact  relied  on 
admits  equally  well  of  a  different  construction.*  (a] 
IfVilde^  C  J.  There  was  no  actual  occupation  in  thai 
case  during  the  period  for  which  the  rent  was  cUdmed. 
And  jUdersoHj  J.,  in  a  subsequent  case, — Woodcock  "v* 
Nuth  (i),  says :  ^^  If  this  case  depended  on  the  principk 
said  to  have  been  laid  down  by  Lord  Tenterden  in 
Freeman  v.  Jury^  I  should  pause  before  I  gave  it  mj 
assent.''  In  truth,  the  case  has  no  application  iriiat- 
ever  here.]  Place  v.  Ashby  {c)  b  to  the  same  efibct. 
In  fVood/alPa  Landlord  and  Tenant (<f),  it  is  said :  ^  An 
action  for  use  and  occupation  will  not  lie  where  the 
title  is  in  dbpute :  the  court,  therefore^  will  not  try  a 
title  by  such  an  action,  ejectment  being  the  proper 
remedy :  this  was  decided  in  a  case  before  the  court  oE 
King's  Bench,  by  Lord  Kenyon^  C.  J.,  wherein  the 
action  was  brought  against  the  tenant  for  rent,  while 
the  heir-at-law  and  a  devisee  were  contesting  their  right 
to  the  premises/'  (e)  And  in  Birch  v.  fFrigkt  (g)^  JM^ 
ler^  J.,  says :  **  The  action  for  use  and  occupation  is 
founded  on  contract  s  and,  unless  there  were  a  contracti 
express  or  implied,  the  action  could  not  be  maintained. 
The  action  for  use  and  occupation,  and  the  ejectment, 
when  applied  to  the  same  time,  are  totally  inconsistent; 
for,  in  one,  the  plaintiff*  says  the  defendant  is  his  tenant, 


(a)  It  had  been  suggested 
by  Scarlett,  that  there  might 
have  been  a  tddng  for  a  single 
quarter* 

(6)  8  Bingh.  170.,  1  M.  ^ 
Scott,  817* 


(c)  9  La^  Jaun^  N»S^ 
K.  B.  174. 

(d)  5th  edit^  by  WMum^ 
p.  648. 

(6)  MS.  HUary  term,  870.3« 
Is)  1  7. 12. 378. 
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iod  therefore  he  must  pay  him  rent ;  in  the  other,  he 
njB  be  18  no  longer  his  tenant,  and  therefore  he  must 
ddim  op  the  possession.     He  cannot  do  both." 

There  was  evidence  to  shew  that  the  plainti£^  after 
the  ciquration  of  the  lease  of  the  27th  Jtdy^  1801, 
anted  to  the  defendant's  holdmg  the  entirety  of  the 
M  sores  as  tenant  to  Mrs.  Strang.  [CyMalUy  objected 
thit  this  was  a  pomt  not  mentioned  at  the  trial.] 

Cur.  adv.  vuU. 


1848. 
Batlet 

V. 
BaiLDLEY. 


WiLDEf  C  J.9  now  delivered  the  judgment  of  the 
court. 

His  was  an  action  of  debt,  for  the  use  and  occupation 
ofoDeandiTided  third  part  of  certain  lands,  &c.,  for  three 
jtu$t  ending  on  the  25th  of  March^  1844.  The  de- 
fcodant  pleadedf  never  indebted. 

At  the  trial  before  Alderson^  B.,  the  plaintiff  put  in 
erideoce  an  indenture  dated  the  26th  of  June,  1810, 
■ide  between  Edward  Bm/Ujf  (the  father  of  the  plain- 
tiff) of  the  one  part,  and  George  Bradley  (the  father  of 
the  defendant)  of  the  other  part.     This  deed  recited  a 
fanner  lease,  dated  the  27th  ofJuly,  1801,  and  made 
between  the  Rev.  William  Strotig^  and  Margaret,  his  wife, 
of  the  one  part,  and  the  said  Edward  Bayley,  of  the 
other  part,  which  recited  that^the  said  Margaret  was 
otided  to  one  moiety  pf  part,  and  to  two  thirds  of  other 
|Mrt%  of  the  several  farms,  lands,  &c.,  thereinafter  men- 
tioned, or  some  of  them,  for  the  term  of  her  life,  or 
ione  other  estate  of  freehold,  under  the  will  of  Mary 
Wakdin^  or  otherwise,  and  that  the  said  Edward  Bayley 
wu  entitled  to  the  other  moiety,  and  other  third  part, 
fopectivdy,  or  some  other  share  of  the  same  farms, 
hodfy  &a,  for  some  estate  of  freehold,  and  that  it  had 
hem  agreed  that  the  said  William  and  Margaret  Strofig 
should  lease  their  interest  in  the  said  farms,  lands,  &c., 
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to  the  said  Edward  Bayley  i   and   it    tlien   oontaio 
a  demise  for  the  said  William  and  Margaret  Sirong 
an  undivided  moiety  of  a  farm  in  March  FeUy  and  t 
undivided  third  parts  of  two  farms  in  tVesi  Fen^  cc^ 
taining  eighty  acres,  and  all  other  lands,  Sec,  in  tJ 
parish  of  March^  of  which  the  said  Margaret  was 
vised  of  any  estate  of  freehold,  under  the  will  of  the 
Mart/  JVakclirif  — to  hold  unto  the  said  Edward 
for  the  term  of  forty  years  from  the  5th  of  April  tt^ 
last  past,  at  the  rent  of  60/.,  payable  half-yearly.     ACi 
these  recitals,  the  deed  of  J//7/^  26th,  1810,  proceed 
further  to  recite  that  the  said  Margaret  Strang  was^       jt 
the  date  of  the  said  lease  of  J/^  27th,  1801,  seised      of 
some  estate  of  freehold,  under  the  will  of  the  said  iKSsv^j^y 
Wakelirif  ns  well  of  the  said  two  undivided  third  pa  s-ts 
of  the  said  two  farms  containing  eighty  acres,  as  of  clie 
undivided  moiety  of  a  messuage  and  several  pieces      of 
fen  ground  adjoining  thereto ;  and  that  the  said  Eduoerri 
Bayley  had  lately  sold  and  conveyed  to  the  said  Qetf^jg^ 
Bradley  the  other  undivided  moiety  of  the  said  m^- 
suage  and  pieces  of  fen  ground,  and  had  agreed  to  demise 
to  him,  as  well  the  whole  of  the  said  two  fiirms  con- 
taining the  eighty  acres,  as  the  other  moiety  of  the  sniA 
messuages  and  pieces  of  fen  ground,  for  so  much  of  tht 
remainder  of  the  term  of  him,  the  said  Edward  BayU^h 
under  the  lease  of  J//i^27th,  1801,  as  was  thereioalit^>' 
mentioned :  and  then  followed  a  demise  from  the  sai^ 
Edward  Bat/ley  to  the  said  George  Bradley^  of  the  t««'^ 
farms  containing  eighty  acres,  and  an  undivided  moietj 
of  the  said  messuage  and  pieces  of  fen  ground,  for  tb^ 
remainder  of  the  term  of  forty  years,  granted  by  the  Ica«^ 
of  July  27th,  180  J,  except  only  the  last  ten  days. 

It  was  then  proved  that  Edward  Bayley  (the  lessor) 
died  in  181S,  leaving  the  plaintifl^  his  only  son  and  real 
and  personal  representative ;  and  that  George  BradliS 
(the  lessee)  died  in  1818,  leaving  the  defendant  bis  sod 
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personal  representative ;  thot  Oeorge  Bradley  held 
lands  demised  by  the  lease  of  1810,  until  his  death, 
h^n  the  defendant  succeeded  him  in  the  occupation, 
ncl  continued  to  occupy  till  the  time  of  the  trial ;  that 
A^  rent  was  regularly  paid,  by  George  Bradlcif  and  tlie 
efendant,  to  Edward  Bayley  and  the  plaintiff,  up  to 
L^adgDatff  1841,  when  the  lease  expired.  And  it  also 
ippeared,  that,  in  December ^  1841,  the  defendant  paid 
U>  Jidargaret  Strong  (who  was  shewn  to  be  still  alive, 
having  survived  her  husband,)  rent  for  the  entirety  of 
the  eighty  acres. 

On  this  evidence,  the  plaintiff  sought  to  recover  for 
the  use  and  occupation  of  one  undivided  third  part  of 
the  eighty  acres.     At  the  close  of  the  plaintiff's  case,  it 
waa  ot^ted  by  the  counsel  for  the  defendant,  that  an 
action  for  use  and  occupation  would  not  lie ;  and  that 
the  plaintiff  ought  to  have  brought  ejectment :  where- 
i>pon  the  learned  judge  gave  leave  to  enter  a  nonsuit,  in 
ctse  the  holding  on  after  Uie  expiration  of  the  lease'did 
^iM^  raise  the  question  of  the  defendant  being  tenant,  or 
Kdding  by  sufferance  of  the  plaintiff. 
The  coimsel  for  the  defendant  then  proceeded  to  call 
unesses,  and  produce  documents,  which,  ns  he  con- 
fided, shewed  that  the  plaintiff  had  no  right  to  main- 
n  the  action,  inasmuch  as  this  evidence  demonstrated 
t  neither  Edward  Baylcy  or  the  plaintiff  had,  in  fact, 
'  title  to  the  undivided  third  part  of  the  eighty  acres, 
that  it  was  in  Mrs.  Strong. 

he  counsel  for  the  plaintiff,  on  the  other  hand,  in- 

1  that  the  acceptance  of  the  lease,  and  the  recitals 

in,  estopped  the  defendant  from  relying  on  such 

loe,  even  if  it  amounted  to  proof  of  want  of  title, 

,  however,  he  denied. 

)  counsel  on  both  sides  agreeing  that  there  was  no 

dispute  for  the  jury  to  settle,  the  learned  judge 

1  a  verdict  for  the  plaintiff  for  32/. ;  and  gave 

the  defendant  to  move  to  enter  a  verdict  for  him. 


1848. 
Batlct 

V. 
BbADIiST. 
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A  rule  having  been  obtained  aocordingty,  three  que 
tions  were  discussed^in  the  argument  before  this  oooi 
—  first,  whether  the  defendant  was  estopped  from  d 
nying  the  plaintiff's  title ;  secondly,  whether,  soppoeti 
there  was  no  estoppel,  the  defendant  had  sooceeded  i 
shewwg  that  the  tide  was  not  in  Edmard  Bajfky  at  U 
plaindfi^  bnt  in  Mr8.iS^ytMt^;  thirdly,  whether  the  actk 
for  use  and  occupation  would  lie,  supposing  that  the  di 
fendant  had  failed  to  shew  that  the  title  was  not  ia  tl 
plaintiff. 

On  the  first  question,  the  court  was  of  opimoDf  tba 
at  all  events,  the  lease  established  a  primd  fade  case  < 
title  in  the  plaintiff,  which  the  evidence  adduced  by  th 
defendant  was  not,  in  point  of  fact,  in  the  judgment  c 
the  court,  sufficiently  strong  to  rebut;  so  tha^  eve 
supposing  the  first  question  to  be  decided  in  fiivoiir  c 
the  defendant,  the  second  must  be  decided  in  ikvoor  % 
the  plaintiff. 

On  the  third  question,  the  court  is  of  opinion  dtt 
the  objection  taken  by  the  defendant  at  the  trial,  has  m 
foundation ;  for,  that  the  plaintiff  had  a  right  to  tm 
the  defendant  as  a  tenant  at  sufferance  of  the  nndivide 
third  part  of  the  eighty  acres,  for  the  period  duriD| 
which  he  held  on  after  the  expiration  of  the  leasee  an 
to  sue  him  for  use  and  occupation  in  respect  thereof; 

Another  ground  was  also  taken  by  the  counse 
for .  the  defendant,  on  the  agreement,  as  to  the  thin 
question,  viz.  that  the  evidence  adduced  at  the  trie 
shewed  that  the  plaintiff  had  in  fitct  assoited  to  the  de 
fendant's  holding  on  the  whole  of  the  eighty  acres  ai 
tenant  to  Mrs.  Strong.  But,  on  reference  to  the  judgel^ 
notes,  it  b  plain  that  no  such  point  was  taken  at  th 
trial;  and,  consequently,  we  think  that  the  defendam 
ought  not  to  be  allowed  to  raise  it  on  the  argomeiit 
upon  the  rule,  —  which  must,  therefore,  be  disdiai^fed 

Rule  dischaiged 
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the  Matter  of  William  Pyne,  Gentleman^ 

One,  &C. 

Jan.  11. 

N  the  S7th  of  October  last,  the  following  order  was  whereajudge 
made  by  V.  JVtttiami,  J.,  upon  a  summons  taken  f  ^  chambers, 
on  the  29rd,  at  the  instance  of  The  Right  Hon.  else  of  his  ' 
^Bkhard^  Arthur ''P ok  T^flne^'' Long'' WeUedey^  ditcretiony  in 
monly  called  Lord  Viscount  WeUedey :  —  liSml°l  WU 

*  Upon  bearing  the  attorneys  or  agents  on  both  f^^  tszation, 
,  I  do  order  that  Mr.  Wittiam  Pyn^s  bills  of  fees,  under  the 
and  disbursements  in  the  causes  and  matters,  ^  „o  .  on 
deliirered  to  the  Right  Hon.  IV.ILA.P.  T.  Long  Wei-  reserres  to  the 
t^st^h  commonly  called  Lord  Viscount  fVeUesley,  be  r^  ^'^"^^  ^^^J 
ferar«d  to  the  master  to  be  taxed;  and  that  the  said  Mr.  the  retainer, 
give  credit  for  all  siuns  of  money  by  him  received  ^^  restrains 
or  on  account  of  the  said  Lord  Vbcount  JVellesley ;  £^^^  brinrinff 
that  the  said  Mr.  Pyne  do  refund  what  (if  any  an  action 
thing)  he  may,  on  such  taxation,  appear  to  have  been  over  ^P^^.^®  ^"^ 

paid :  And  I  further  order  that  the  said  Lord  Viscount  reference, 

Weiledey  shall,  notwithstanding  this  order,  and  the  tax-  ^^  f^^^  ^^^1 
atioQ,  be  at  liberty  to  question  the  retainer  of  the  said  ^thout       * 
^f^Miam  Pjfne :  And  I  further  order  that  the  master  do  strong  ground 

^•at  the  costs  of  such  reference,  and  certify  what  shall  ^®' *^  ^?^°8' 
1^  .  Semble, 

t)e  foond  due  to  or  from  either  party  in  respect  of  such  that  an  out- 

WU  and  demand,  and  of  the  costs  of  such  reference,  to  ^^  brought 

he  paid  according  to  the  event  of  such  taxation,  pur-  !,„  summonB 

*oant  to  the  statute ;  and  that  the  said  Mr.  Pyne  bere-  vi  entitled  to 

'^^^med/rom  commencing  or  prosecuting  any  action  or  »***«*"*  ^™" 

.  •'  "to         x-  "6       -ar  Q^^  reveraing 

"'^  touching  such  demand^  pending  such  rrference :  And  his  outUwry. 

I  Airiher  order,  that,  upon  payment  by  the  said  Lord 

discount  fVelledeyf  of  what  (if  any  thing)  may  appear  to 
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1848.        be  due  to  the  said  Mr.  Pyne^  the  said  Mr.  Pifne  do  d 
■  liver  to   the  said  Lord  Viscount  WcUedetf^  or  to  hi 

W  V^  attorney,  all  deeds,  books,  papers,  and  writings  in  hi 
possession,  custody,  or  power,  belonging  to  the  sal 
Lord  Viscount  Wellesky. 

Keane,  in  Michaelmas  term  last,  moved  for  a  nt 
calling  upon  Lord  Wellcsley  to  shew  cause  why  the  abo^ 
order  should  not  be  amended,  by  striking  out  so  mi 
thereof  as  reserved   to  Lord   fVellcsley  the  power 
question  the  retainer  of  Pynej  and  also  so  much  thei 
as  directed  that  Pyfie  should  be  restrained  from  co 
mencing  or  prosecuting  any  action  or  suit  touching  "S  -^is 
demand,  pending  the  taxation.  The  motion  was  fbum 
upon  an  affidavit  of  Pi/ne^s  attorney,  stating,  amoi», 
other  things,  that,  on  the  24th  of  September  last  past^      "He 
left  at  the   dwelling-house  of  Lord  Welledey^   at    C^S(f 
Chateau  Invisst/y  in  the  kingdom  of  France^  a  signed   1  i  ill 
of  fees,  charges,  and  disbursements  for  business  dc:^a)e 
by  the  said  William  Pyne^  as  attorney  and  solicitor   tf^r 
Lord  Wellesley;  that  the  fees,  charges,  and  disburse ^ 
ments  in  the  said  bill  so  delivered  by  the  deponent,   cb-J)* 
pea  red  and  purported  to  be  due,  as  well  in  respecC^    of* 
business  transacted  in  courts  of  law  and  equity,  a&    ^f 
business  not  so  transacted,  during  a  period  of  fourt^^n 
years;  that  the  sum  claimed  by  Pyne  in  respect  of  tlw 
said  fees,  charges,  and  disbursements,  including  crtish 
advances  to  Lord  fi'eilcslei/,  was  17,045/.  18*.  Srf.,  ^^^^9 
with  interest  on  advances,  the  claim  of  Pj^e  amounts' 
to  19,000^,  or  thereabouts;  and  that  the  taxation    ^ 
the  said  bill  would  be  a  very  tedious  and  most  exp^^ 
sive  proceeding,   and  might  last  a  very  considern"^ 
time.     It  was  submitted  that,  no  action  being  pemli^fi* 
the  court  had  no  power  independently  of  the  st^*^*^* 
6  &  7  yict.  c.  73. ;  and  that  that  statute  gave  the  cO«^ 
no  authority  to  reserve  the  question  of  retainer,     ^ 
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brifl|gttig  of  an  action  pending  the  taxation. 


WiLDEf  C  J.  *  The  jurisdiction  of  the  court  in  these 
b  very  extensivei  —  almost  as  much  so  as  the 
jnatice  of  the  case,  as  between  attorney  and  client,  can 
|uire.     The  bill  in  this  case,  which  runs  over  a  very 
period  of  time,  was  not  delivered  until  the  24th  of 
S^/fiember  last.  .  I  think  it  reasonable  tliat  the  party 
soiigfat  to  be  charged,  should  have  an  opportunity  of 
cfiacttiooing,  not  only  the  amount,  but  also  his  liability 
any  part  of  the  bill.    The  law  has  appointed  a  parti* 
tribnnal  for  ascertaining  the  proper  amount  oF  the 
mttomqr's  bill:  but  it  never  was  intended  to  exclude 
€ke  dient  from  denying  his  liability  altogether.    The 
is  to  restrain  tlie  attorney  from  bringing  an  action 
liog  the  taxation,  in  the  absence  of  any  reason  for 
mllowiog  it  to  proceed.     Probably  the  better  course  will 
to  take  a  rule,  calling  on  Lord  WellesUy  to  shew 
rby  the  order  of  my  brother  Williams  should  not 
be  amended,  by  striking  out  ^o  much  thereof  as  re- 
stnios  Pifne  fcom  commencing  or  prosecuting  any  ac- 
tioD  or  suit  to  recover  his  bills  of  costs  in  such  order 
Ucotiooed,  execution  in  such  action  or  suit  respectively 
l^etog  stayed  until  after  the  taxation  of  the  said  bills. 

A  rule  obi  having  accordingly  been  granted, 

Wkiiekwst  and  Hi^h  Hill  now  shewed  cause.  The 
^Bdavits  filed  in  opposition  to  the  rule,  stated,  that  the 
Uk  delivered  to  Lord  JVcUesUy  were  fourteen  in  num- 
ber; that  the  first  of  tliem,  —  amounting  to  a  sum  ex- 
ceeding 750(ML,  and  commencing  in  the  year  1830, 
vhicb  was  four  years  before  Lord  Welleslejf  attained  his 
ayority,-*  apparently  related  to  business  done  for  his 
fittber,  the  present  Earl  oC  Mornington ;  that  a  large 
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1848*       balance  was  due  upon  the  cash  acconnt  from  Pyne  U 

Lord  Wellesley  ;  that  judgments  of  outlawry  were  signec 

W^Pto  against  Pi/ne  in  September^  ISiS,  and  in  June  and  Sep^ 
tember,  1844,  respectively,  which  were  still  unreyersed; 
that,  by  an  indenture  bearing  date  the  28rd  of  jfyrS, 
1 845,  Pyne  assigned  to  one  BtAert  Hume  all  his  interen 
in  the  supposed  debt  due  to  him  from  Lord  fVeUesUgi 
and  that  Pi/ne  is  now  residing  out  of  the  jurisdictimi  ol 
the  court,  viz.  at  Calais^  in  the  kingdom  o^  France. 

The  first  answer  to  thb  rule  is,  that,  Pyne  being  at 

this  moment  an  outlaw,  he  is  not  in  a  condition  to  mdtt 

any  application  to  the  court,  except  for  the  mere  pmr- 

pose  of  reversing  the  outlawry :  Loukes  ▼•  Hotteach  (a); 

Aldridge  v.  BuUer  {b) ;  Hamlin  v.  Crosdey.  (c)     [F.  WW- 

liams^  J.  In  the  case  of  Mauder^  in  re  (<2),  an  outlaw, 

for  his  own  benefit,  moved  to  have  an  attorney's  bill 

taxed.      Lord  Denman  there  says:  *'This  b  a  caie 

to  which  the  general  rule  applies.    A  party  outlawed 

comes  before  us,  moving,  for  his  own  benefit,  that  an 

attorney's  bill  of  costs  be  taxed.     He  cannot   make 

that  motion.     He  can  only  apply  to  set  aside  the  oa^ 

lawry.     If  an  action  were  brought  against  him  the  case 

would  be  difierent."     Wilde^  C.  J.    The  reason  is,  that 

he  can  have  no  interest  in  the  matter;  ail  his  pro^ 

party  being  in  the  crown.]    That  may  be  one  reason ; 

but  another,  and  probably  a  better  one,  is,  that  men* 

tioned  by  ParJc^  J.,  in  giving  the  judgment  of  the  court 

in  Loukes  v.  Holbeackj  viz.  that,  **  by  his  contumacy,  he 

is  out  of  the  king's  protection,  and  shall  have  no  privi* 

lege  or  benefit  from  that  law  of  which  he  is  a  violatory 

and  to  which  he  refuses  to  be  amenable."   [^fFUde,  CL  X 

The  difficulty  I  feel  is  this,  —  you  come  and  obtain  an 

order  against  him :  does  it  lie  in  your  month  now  to 

(a)  4  Bingh.  419.,    IM.Sf         (e)  BAd.SfE.  677.  688.ii 
P.  126.  id)  6  Q.  B.  867. 

(6)  «Jf.^r.412. 
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VIP  that  be  is  not  in  a  condition  to  be  heard,  for  the        1848. 
perpote  of  insisting  that  that  order  shall  be  in  a  proper 

AooCfaer  groond  of  objection  is,  that  Ih^  has  parted 
wilb  sU  his  interest  in  the  subject-matter,  to  Hume^  and, 
Aenfiire^  that  it  is  not  competent  to  him  to  make  this 
appliestion  tm  bb  own  behdf. 

Under  the  statute  6  &  7  Vid.  c.  78.  it  was  imperative 
01  the  leafned  judge,  to  make  the  order  in  its  present 
fivm.  The  87th  section  enacts,  '^  that,  from  and  after 
the  passing  of  this  act,  no  attorney  or  solicitor,  nor  any 
encotor,  administrator,  or  assignee  of  any  attorney  or 
loiicitor,  shall  commence  or  maintain  any  action  or  suit 
Sir  the  reoorery  of  any  fees,  charges,  or  disbursements 
far  any  business  done  by  such  attorney  or  solicitor, 
■d  the  expiration  of  one  month  after  such  attorney  or 
vfieitor,  or  executor,  administrator,  or  assignee  of  such 
ittonNy  or  solicitor,  shall  have  delivered  unto  the  party 
to  be  chaiged  therewith,  or  sent  by  the  post  to,  or 
Ufinr  him  at  his  counting-house,  oflSce  of  business, 
Miing-hoose,  or  last  known  place  of  abode,  a  bill  of 
*idi  fttBx  charges,  and  disbursements,  and  which  bill 
M  either  be  subscribed  with  the  proper  hand  of  such 
ittmey-or  solicitor  (or,  in  the  case  of  a  partnership,  by 
ttfof  the  partners,  either  with  his  own  name,  or  with 
tk  nsme  or  style  of  such  partnership),  or  of  the  exe- 
citor,  administrator,  or  assignee,  of  such  attorney  or 
niidtor,  or  be  inclosed  in,  or  accompanied  by,  a  letter 
ftbieribed  in  like  manner,  referring  to  such  bill :  and, 
opoa  the  application  of  the  party  chargeable  by  such  bill, 
■Mm  jMci  monikf  it  shall  be  lawful,  in  case  the  business 
nnlained  in  such  bill,  or  any  part  thereof,  shall  have 
hem  transacted  in  the  high  court  of  Chancery,  or  in  any 
other  eoort  of  equity,  or  in  any  matter  of  bankruptcy  or 
laaaey,  or,  in  ease  no  part  of  such  business  shall  have 
hem  traniacled  in  any  court  of  law  or  equity,  for  the 
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]848«       Lord  High  Chancellor  or  the  Master  of  the    Rolls, 
-^— •       and,  in  case  any  part  of  such  business  shall  have  been 
In  Te        transacted  in  any  other  court,  for  the  court  of  Queen's 
Bench,  Common  Pleas,  Exchequer,  court  of  Common 
Pleas  at  Lancaster^  or  court  of  Pleas  at  Durham^  or  any 
judge  of  either  of  them,  and  they  are  hereby  respectively 
required,  to  refer  such  bill,  and  the  demand  of  such 
attorney  or  solicitor,  executor,  administrator,  or  as* 
signee,  thereupon,  to  be  taxed  and  settled  by  the  proper 
officer  of  the  court  in  which  such  reference  shall  be 
made,  without  any  money  being  brought  into  court; 
and  the  court  or  judge  making  such  reference  shall 
restrain  such  attorney  or  solicitor,  or  executor,  admini- 
strator, or  assignee  of  such  attorney  or  solicitor,  from 
commencing  any  action  or  suit  touching  such  demand, 
pending  such  reference:  and,  in. case  no  such  applica- 
tion as  aforesaid  shall  be  made  within  such  month  as 
aforesaid,  then  it  shall  be  lawful  for  such  reference  to  be 
made  as  aforesaid,  either  upon  the  application  of  the 
attorney  or  solicitor,  or  the  executor,  administrator  or 
assignee  of  the  attorney  or  solicitor,  whose  bill  may 
have  been  so  as  aforesaid  delivered,  sent,  or  left,  or  upon 
the  application  of  the  party  chargeable  by  such  bill, 
with  such  directions,  and  subject  to  such  conditions,  as 
the  court  or  judge,  making  such  reference^  shall  tliink 
proper;  and  such  court  or  judge  may  restrain  such 
attorney  or  solicitor,  or  the  executor  or  administrator, 
or  assignee  of  such  attorney  or  solicitor,  from  com* 
mencing  or  prosecuting  any  action  or  suit  touching 
such  demand,  pending  such  reference,  upon  such  terms 
as  shall  be  thought  proper :  provided  always,  that  no 
such  reference  as  aforesaid  shall  be  directed  upon  an 
application  made  by  the  party  chargeable  with  such  bill, 
after  a  verdict  shall  have  been  obtained,  or  a  writ  of  in- 
quiry executed,  in  any  action  for  the  recovery  of  tlie 
demand  of  such  attorney  or  solicitor,  or  executor,  ad* 
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nuiittlnitorf  or  assignee  of  such  attorney  or  solicitor,  or        1848. 
Mlker  the  expiration  of  twelve  montlis  afler  such  bill       — ^ 
mbmU  have  been  delivered,  sent^  or  left,  as  aforesaid,  ex-     ««t^^ 
cept  under  special  circumstances,  to  be  proved  to  the 
SAtisfiidion  of  the  court  or  judge  to  whom  the  applica- 
tkm  fiir  such  reference  shall  be  made ;  and,  upon  every 
such  reference,  if  either  the  attorney  or  solicitor,  or  the 
executor,  administrator,  or  assignee  of  the  attorney  or 
solicitor,  whose  bill  shall  have  been  delivered,  sent,  or 
left,  or  the  party  chargeable  with  such  bill,  having  due 
notice,  shall  refuse  or  neglect  to  attend  such  taxation, 
the  oflicer  to  whom  such  reference  shall  be  made,  may 
proceed  to  tax  and  settle  such  bill  and  demand  ex  parte" 
The  clause, — after  providing  for  the  costs  of  taxation, 
empowering  the  courts  and  jndges  respectively,  to  order 
the  delivery  of  a  bill,  and  the  delivering  up  of  papers,  &c., 
And  providing  what  shall  be  evidence  of  the  delivery  of 
the  bill,— -concludes  with  a  proviso,  that  *Mt  shall  be 
lAwful  for  any  judge  of  the  superior  courts  of  law  or 
eqai^,  to  authorise  an  attorney  or  solicitor  to  commence 
*ii  action  or  suit  for  the  recovery  of  his  fees,  charges, 
<^  disbursements,  against  the  party  chargeable  therewith, 
^kbough  one  month  shall  not  have  expired  from  the 
^tlhrerjr  of  a  bill  as  aforesaid,  on  proof,  to  the  satisfaction 
^  the  said  judge,  that  there  is  probable  cause  foi;  be- 
Iteiing  that  such  party  is  about  to  quit  EnglandJ*     And 
^  43rd  section  enacts,  ^<  that,  upon  the  taxation  and 
^ctllcflient  of  any  such  bill,  the  certificate  of  the  officer 
lowborn  such  bill  shall  be  taxed,  shall  (unless  set  aside, 
or  altered,  by  order,  decree,  or  rule  of  court,)  be  final 
tod  conclusive  as  to  the  amount  thereof;  and  payment 
af  the  amount  certi6ed  to  be  due,  and  directed  to  be 
jwid,  may  be  enforced  according  to  the  course  of  the 
coort  in  which  such  reference  shall  be  made :  and,  iu 
case  such  reference  shall  be  made  in  anv  court  of  com- 
moo  law,  it  shall  be  lawful  for  such  court,  or  any  judge 
vou  V.  —  c  B.  E  £ 
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In  re 
W.  Pykb. 


thereof  to  order  judgment  to  be  entered  op  far  each 
amount,  with  costs,  tut/ess  the  retainer  tkall  be  diqmtH 
or  to  make  such  other  order  thereon  as  such  €ourt  oi 
judge  shall  deem  proper."  Wherever  the  statnte  in- 
tended to  give  a  discretion  to  the  court  or  a  jttdge^  itlm 
done  so  in  plain  language.  Assuming  that  the  learned 
judge  here  had  a  discretion,  having  exercised  k,  the 
court  will  not  interfere :  The  King  v.  The  AnkliAop  ef 
York  [a) ;  Shirejf  v.  Lady  Gredey.  (b)  If  the  oourt 
should  be  disposed  to  vary  the  order,  by  allowing  1^/m 
to  commence  an  action  pending  the  reference^  it  shoold, 
at  all  events,  be  imposed  upon  him  as  a  condition^  diet 
he  should  give  security  for  costs,  as  he  is  shewn  to  be 
residing  out  of  the  jurisdiction  of  the  court. 


Keanef  in  support  of  his  rule.  The  first  question  ii^ 
whether  Pyne  b  in  a  situation  to  make  this  iqpplici^on 
[  Wilde^  C.  J.  Assume^  for  the  present,  that  the  case  is 
properly  before  the  court ;  and  address  yoursdf  to  tlie 
question  whether,  under  the  peculiar  drcumstanoes  in 
which  Jh/ne  is  placed,  the  order  ought  to  be  amended 
in  the  way  proposed.]  There  is  nothing  in  the  statoie 
that  made  it  imperative  on  the  judge  to  make  the  oidei 
in  this  form.  IfVilde,  C.  J.  The  order  would  have 
been  unexceptionable,  but  for  the  words  enaUing  Loic 
WelksUy  to  question  the  retainer.  It  would  have  beer 
precisely  within  the  act  What  diflBculty  is  introdueec 
by  the  insertion  of  those  words?]  The  substantia. 
ground  of  complaint  is,  that  Pyne^^  remedy  by  action  m 
postponed  to  a  distant  and  indefinite  period.  If 
is  resident  out  of  the  jurisdiction  of  the  court,  he 
of  course  find  security  for  costs :  and,  if  an  outlaw,  iim 
outlawry  must  be  reversed,  before  any  action  canfaa 
commenced  in  his  name. 


(a)  \Ad.SiE.S9^ 


(6)  4tA4.SfB.9n. 


U  VICTORIA.  415 

WiLiiBy  C  J.  In  this  case,  the  client  makes  an  M48. 
mplicatioD  to  tax  his  attorney's  bill  within  a  month.  ■ 
The  57th  section  of  the  statute  6  &  7  Vict,  c  73.,  j^^^ 
MntemplateSf  nnder  these  circumstances^  that  a  certain 
onier  shall  be  madei— amongst  other  things,  restrain* 
kf  tiie  attorney  from  bringing  an  action  pending  the 
ttatioD.  It  also  appears  by  the  statute,  that  there  are 
certain  cases  in  which,  though  the  bill  is  referred  for 
tnitioo,  it  is  yet  open  to  the  party  to  question  the 
ictainer;  for,  by  the  latter  part  of  the  4Srd  section,  it 
iienscted,  that,  ^Mn  case  such  reference  shall  be  made 
in  any  court  of  common  law,  it  shall  be  lawful  for  such  * 
court,  or  any  judge  thereof  to  order  judgment  to 
be  entned  up  for  such  amount,  with  costs,  wdess  the 
fMner  skaU  be  disputed^  or  to  make  such  other 
cider  thereon  as  such  court  or  judge  shall  deem  pro- 
\ftP  What  it  may  be  necessary  for  the  party  to  do 
to  eotide  himself  to  the  benefit  of  that  provision,  may 
be  a  little  uncertain.  Possibly,  if  he  applies  for  an 
vder  lo  lax,  without  giving  any  intimation  of  his  in- 
Mon  to  dispute  the  retainer,  it  may  be  considered 
te  hie  to  question  it  afterwards.  Upon  the  present 
^taiion,  however,  the  order  is  precisely  in  the  form 
CQQtenidated  by  the  statute,  with  the  single  exception 
^Ibe  introduction  of  the  words-— ^*  and  I  further  order 
^  the  said  Lord  Viscount  Wellesley  shall,  notwith- 
tediBg  the  order,  and  the  taxation,  be  at  liberty  to 
focrtioa  the  retainer  of  the  said  William  Pyne^  It 
^  be  doubtful  whether  the  party  was  entitied,  as  of 
rijght,  to  have  that  provision  incorporated  in  the  order, 
Boinbly  its  insertion  might  be  a  favour  to  him.  But, 
that  be  was  not  strictly  entitied  to  have  those 
inserted,— ^supposing  it  to  be  a  matter  of  discre- 
lioQ  for  the  judge, — has  that  discretion  been  properly 
exercised?  It  appears  that  Pyn^%  claim  is  contained 
in  fouileeu  several  bills.    From  some  of  the  items  in 

E  £  2 
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1848.  the  first  billy-— which  is  a  very  large  one, — it  is  mani* 
^—  festly  apparent  that  it  is  a  bill  for  business  done  for  some 
W  Prira  ^^^^^  person.  It  is  sworn  that  Lord  JVelleJey,  the 
party  who  seeks  to  have  the  bills  taxed,  did  not  attain 
his  majority  until  about  four  years  after  the  time  at 
which  that  bill  commences:*  and  there  are  other  cir- 
cumstances that  tend  to  shew  that  there  is  some  colour^ 
able  ground  for  disputing  the  retainer.  Is  it  not  better 
that  early  notice  should  be  given  of  the  party's  inten- 
tion to  dispute  the  retainer  ?  Was  it  an  unreasonable 
exercise  of  discretion  on  the  part  of  the  learned  judge 
to  give  him,  in  the  first  instance,  an  opportunity  of  re« 
cording  his  intention  in  that  respect  ?  It  seems  to  me 
that  it  was  not ;  as,  otherwise,  it  would  be  leaving  it 
open  to  doubt,  whether  the  disputing  the  retainer  was 
not  an  afterthought.  Upon  the  whole,  I  think  the 
insertion  of  that  clause  in  the  order  was  a  proper  exer- 
cise of  discretion. 

Then,  should  Pt/ne  be  allowed  forthwith  to  bring  an 
action  ?    It  is  sworn  that  a  balance  to  a  large  amount 
is  due  to  Lord   Welksley  on  the  cash  account;  that 
Pyne  has  been  outlawed,  and  is  now  resident  in  Fratice; 
and  that  he  has  assigned  all  his  interest  in  the  bills  ci 
costs  in  question.     It  is  said  that  the  taxation  will  be  a 
very  tedious  and  expensive  affair.     So  would  an  action 
be.     The  party  who  is  seeking  to  proceed  to  trial  be-  -^ 
fore  the  taxation  is  gone  into,  stands  in  a  very  peculiar— 3 
position,  affording  no  very  bright  prospect  of  costs  to 
successful  opponent.    It  certainly  is  a  somewhat 
ordinary  circumstance,  that  an  attorney  should  alli 
his  bills  of  costs  to  accumulate  for  such  a  length 
time ;  and  it  gives  him  no  claim  to  special  indulgences*. 
The  statute  providing  that  the  client  may  dispute  tl^  ^ 
retainer,  what  is  there  to  relieve  the  attorney  from  h&mg 
restrained  from  bringing  an  action  at  the  outset?    As- 
suming that  the  introduction  of  the  words  comphioed 
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o(  was  a  favour  granted  to  the  applicant,  I  think  they        1848. 
were  under  the  circumstances  very  properly  introduced,        — . 
and  that  they  impose   no    undue  burthen   upon   the     «r  p*^ 
attorney. 

Puling  by,  therefore,  the  objections  to  Pynis  right 
to  be  heard  before  the  court,  I  think  he  has  not  shewn 
toy  ground  for  his  present  application,  and  diat  the 
role  should  be  discharged,  with  costs. 

Cresswell,  J.    I  also  think  this  rule  should  be  dis- 
diarged.    I  will  assume  that  Pyine^  having  been  brought 
bj  summons  before  the  judge^  is  in  a  position  to  be 
beard.    The  question  is,  whether  my  brother  Williams 
did  right  in  introducing  the  terms  that  are  complained 
of  in  bb  order.     The  language  of  the  S7th  section  of 
tbeact  is  not  very  lucid.     I  will,  therefore,  simply  con- 
sider the  case  as  one  in  which  the  discretion  of  the 
jidge  is  called  in  question.     On  behalf  of  Pi/ne  it  is 
lud  that  it  is  hard  that  his  action  should  be  postponed 
far  an  indefinite  time.     On  the  other  hand^  it  is  urged 
diat  it  is  a  still  greater  hardship  on  the  client  to  be 
compelled  to  defend  an  action  brought  by  a  person  in 
fyies  circumstances,  when  nothing  is  due  to  him.  Pyne 
does  not  choose  to  avail  himself  of  the  offer  that  the 
'^ner  shall  be  inquireil  into  before  the  master.     If 
^be  discretion  of  the  learned  judge  was  grounded  upon 
^hat  circumstance,  I  should  hold  it  to  have  been  well 
^xerciaed  in  refusing  to  allow  an  action  to  be  brought 
pending  the  reference. 

V.  Williams,  J.,  concurred. 

Rule  discharged,  with  costs. 


E  E  S 
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Ex  parte  William  Cobbett. 


Jan,  Vt. 


The  court  re-  rpHE  prisoner  bdog  in  custody  in  the  Queen's  priso 

^1^7*^ *^^  upon  an  attachment  for  non-payment  of  costs  in 

ctn-pw  to  a  suit  in  Chancery,  wherein  one  Oldfield  was  plalot^l^  it 

prisoner  in  detaining-creditor,  on  the  4th  of  December^  1847f  ol 

proeen  out  of  ^^^ed  and  served  a  vesting  order  of  the  court  for  tl 

the  court  of  relief  of  insolvent  debtors,  pursuant  to  the  ststu 

""Sl^'oT  1  &  2  Tii^f.  c.  110.  s.  69.,  ordering  the  prisoner  witU 

the  ground  fourteen  days  to  deliver  into  court  a  schedule  of  fa 

that  the  property,  &c.,  together  with   all  books,  papery  & 

keeper  of  the    *      *      ".  °  ,  ,  , 

Queen's  ^^  pnsoner  was  thereupon  removed  to  that  part 

prison  had       the  prison  provided  by  the  1 7th  section  of  the  5  Vu 

improperly       ^^^    ^   ^  ^     f^^  prisoners  described  as  — •^Oa 

removed  mm  '  »^ 

to  a  part  of '  No.  1.  Debtors  remanded  by  the  commissioners  of  tl 
the  prison  court  for  the  relief  of  insolvent  debtors,  on  the  grow 
prisoners  of  a  ^^  fraud,  or  for  refusing  to  file  a  schedule  of  the 
particular         property.'' 

^^^^  He  now  (by  his  wife)  applied  for  a  habeas  corptu^ 

remove  him  from,  what  he  submitted  was,  an  iUq 
custody,  upon  an  affidavit  stating  in  substance  that  I 
had  never  been  summoned  or  taken  before  the  inadvc 
court,  and  consequently  was  not  a  prisoner  under  i 
mand,  within  Class  No.  1. 

Wilde,  C.J.    This  court  has  no  power  to.ioterfb 
in  the  matter.     The  prisoner  is  in  custody  under  pr 
cess  issuing  out   of  the  court  of  Chancery.     If  t 
keeper  of  the  Queen's  prison  is  acting  improperly 
placing  him  in  the  particular  part  of  the  prison 
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SmJch  he  complains,  the  ordinary  means  of  redress  for  1848. 

^  wrong,  are  open  to  him.  ....^ 

£x  parte 

»--M                      n     t  COBBBTT. 

^loe  rest  of  the  court  concurrmg, 

The  prisoner  took  nothing. 


EnOSTBOM    V.  BBIOHTSiAN. 

Jan.  26. 

^HIS  was  a  special  case^  stated  under  a  judge's  order,  The  court 

made  by  consent  pursuant  to  the  statute  3  &  4  ^^^'^  to 
^  *  -  ,        tUow  a  apecuu 

•  4.  c.  42.  s.  25  (a)i  and   contauimg,  amongst   other  ^^^  stated 

^^^'^  j[8,  a  clause  enabling  the  court  to  draw  any  inferences  under  a 
txi  the  facts  which  a  jury  might  have  drawn,  and  ^^^ "  ^' ®^ 
srving  liberty  to  either  party  to  turn  the  case  into  a  the3&4IF.4. 
•P^cial  verdict  ^-  *«•  *•  2^-* 

TJpon  the  case  being  called  on  for  argument  (&),  where^^   ' 

court  was  to 

AAauus,  J.,  said :  I  do  not  concur  in  the  practice  of      ^  ^^* 
.    ^        ^^     '  ^    ^       ^  ences  from 

Saving  the  parties  an  option  to  turn  a  special  case  into  a  the  facts 
'pecial  verdict,  where  the  court  has  to  draw  inference  ft*ted,  as  a 
fvom  the  facts  stated.     The  probable  consequence  of  and  liberty' 

*Qoli  a  state  of  things,  is,  that  the  court  of  error  has  to  was  reserved 
•^  to  either  party 

to  turn  it  into 

C^  Which  enacts^  **  that  it  confession,  or  of  nolle  proaqui^  a  special 

f°^l  be  lawfrd  for  die  parties  immediately  after  the  decision  verdict 

^    mny  action  or  information^  of  the  case  or  otherwise,  as  the 

'^^^  issue  joined^  by  consent^  court  may  think  fit^  and  jadg- 

"A     by  Older  of  toy  of  the  ment  shall  be  entered  accord* 

i^ges   of   the    said  superior  ingly." 
'^^^vts,  to  state  the  facts  of  the  (h)  Peacock    (with    whom 

^'^^   in  Ae  form  of  a  special  was   ChanneU,  Seijt)  was  to 

^**^    for   the  opinion   of  the  have  argued  for  the  plaintifi^ 

^***^i%  and  to  agree  that  a.  judg-  and  M.  Smith  (with  whom  was 

'^t  shall  be  entered  for  the  Kinglakey  Seijt),  for  the  de- 

Pi^intiff  or  the  defendant,  by  fendant. 

E  E  4 
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Enostrom 
Brightman. 


(leal  with  a  totally  diflferent  set  of  facts  from  those  iipm 
which  the  judgment  of  the  court  below  is  founded.  The 
25th  section  of  the  3  &  4  W.^.  c»  42,  seems  studiously 
to  omit  all  mention  of  special  verdicts.  There  is  no 
absolute  agreement  of  the  parties  in  this  case  to  submit 
themselves  to  the  decision  of  the  court,  and  therefore  I 
think  the  case  is  not  within  the  statute. 


Cresswell,  J.  There  is  great  difficulty  in  framing  a 
specif  verdict,  where  the  court  is  left  to  draw  inferences. 
We  may  be  unanimous  in  our  decision ;  and  yet  may 
not  all  draw  the  same  inferences  from  the  facts  stated. 

It  being  afterwards  agreed  that  the  parties  should  be 
finally  bound  by  the  decision  of  the  courtj  the  case  was^ 
allowed  to  remain  in  the  paper. 


Batty  v.  Marriott. 

T\EBT  for  money  had   and  received.     Plea,  never 
indebted.     At  the  trial,  before  the  undersheriflT  cf 
Yorkshire^  it  appeared  that  the  action  was  brought  to 
f  '^J?_'^**Tf    recover  a  sum  of  money  deposited  with  the  plaintiflT  to 

abide  the  event  of  a  foot-race,  of  which  the  plaintiff 
claimed  to  be  the  winner.  A  verdict  was  found  for  the 
plaintiff. 


Jan.  22. 

Where  the 
party  who 
has  to  shew 
cause  againac 


to  enlarge  it. 
it  is  hii  duty 
to  draw  up 
and  serve  the 
rule  for  that 
purpose; 
where  a  rule 


H.  Hillf  in  Michaelmas  term  last,  obtained  a  rule 
wnaen'tf  it  is  "*^'  ^^^  ^  nonsuit  or  a  new  trial.  He  moved  upon  a 
the  duty  of  copy  of  the  undersheriff's  notes  not  verified  by  affidavit: 
^f  ?*]^y  ^^®  but  he  stated  that  the  attorneys  on  both  sides  agreed 

moved  the       that  the  copy  was  correct     [fFi&fe,  C.J.  If  the  other 

rule,  to  keep 

it  aUve,  hy  drawing  up  and  serving  the  enlarged  rule. 
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side  do  not  take  the  objection,  I  do  not  see  why  we        J 848; 

Jiould.]  — — 

Batty 

Tbe  rale  having  been  enlarged,  by  consent,  until  the     Mjuibiot%; 
fint  day  of  the  present  term, 

H,  HUl  appeared  to  support,  but  no  one  was  in- 
structed to  oppose  it;  and  therefore  the  rule  was  made 

absolute. 

The  officer  declining  to  draw  up  the  rule,  on  the 
groood  that  the  original  rule  had  dropped,  noTule  to 
nlarge  it  having  been  drawn  up, 

A  HUl  applied  for  the  direction  of  the  court.     The 

rule  having  been  enlarged  bjf  consent^  it  was  as  much  the 

doty  of  one  party  as  of  the  other  to  draw  up  the  rule  for 

^at  purpose.     In  practice,  enlarged  rules  are  never  in 

'set  served.     [Wilde^CJ.  Enlarged  rules  are  always 

^^tA  in  this  court     Not  having  been  served,  it  was 

^  natural  that  the  plaintiff  should  instruct  no  one  to 

appear  for  him.]    In  an  Anonymous  case  in  B*  22.,  H.  T. 

lS04(a),  it  is  said  not  to  be  necessary  to  serve  enlarged 

Allies,  both  parties  being  before  the  court.  ZMatilCf  J. 

llie  master  tells  me  that  it  is  the  duty  of  the  party  who 

^iotlly  moved  the  rule,  to  keep  it  on  foot  by  drawing 

^  and  serving  a   rule   for  enlarging  it  by  consent. 

Ifildtf  C.  J.  I  certainly  never  knew  that  practice  to  be 

questioned.]     It  is  unquestionably  otherwise  in  both  the 

other  courts.    \Wilde^  C.  J.   The  plaintiff,  no  doubt, 

belied  upon  the  practice  of  this  court.]    That  being  so, 

the  court  will  probably  not  think  it  unreasonable  that 

the  rule  should,  under  the  circumstances,  be  revived. 

(a)  1  J.  P.  Smith,  199-        * 
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Wilde,  C*  X  Where  the  party  who  htm 
cause  against  a  rule,  moves  to  enlarge  it,  it  is  li 
draw  up  and  serve  the  rule  for  that  purpose, 
the  rule  is  enlarged  by  consent,  —  as  appeal 
been  the  case  here,  —  that  doty  devolvea  npon" 
whose  interest  it  is  to  keep  the  rule  alive.  If 
to  draw  up  the  rule^  he  is  taken  to  haw  tkm 
Under  the  peculiar  cuncumstances,  bowev^,  wi 
may  deal  with  this  rule  as  we  would  have/do 
last  day  of  the  last  term ;  and  that  it  may  stand 
to  come  on  as  an  ordinary  motion. 

Rule 


t/idfi*  15. 


Doe  d.  Gains  i;.  Bouse. 


The  testator^ 
«-  who  had  a 
wife  Mary,  to 
whom  he  was 
married  in 
18S4,  and 
who  survived 
him,  —  in 
1840  went 
through  the 
ceremony  of 


^T^HIS  was  an  action  of  ejectment  brought 
possession  of  certain  premises  in  Osbc 
WhitechapeL 

At  the  trial,  before  Wildey  C.  J.,  at  the  i 
Westminster  after  the  last  term,  it  appeared 
lessor  of  the  plaintiff,  Caroling  Gains^  clf 
premises  in  question,  as  devisee  under  the  w 
John  GainSf  whose  heir-at-law  the  defendant 
marriage  with  ^js  ^y|^  bearing  date  the  7th  of  Naoember^ 

whose  chris-     testator  devised  as  follows :  —  "As  to  all  m, 

messuage  or  tenement  situate  No.  5.  Osbo 
Whitechapel^  in  the  county  of  Middlesex^  aiM 
ready  money,  household  furniture,  plate,  8« 

him  to  the  ^^"'"^  ""^  '^"^^  '^  •*"*'  ""'*  "^"y  P" 
time  of  his  death.  Shortly  before  his  decease,  he,  by  his  will,  dei 
property,  to  '^  my  dear  wife  Caroline^  her  heirs,  &c.>  absolutely : "  — • 
Caroline  took  under  this  devise,  notwithstanding  the  entire  descripl 
applicable  to  her. 


tian  name  was 
Caroiine,  and 
who  con- 
tinued to 
reside  with 
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ootD  w^  dear  m^e  Caroline^  her  hein»  executors^  and 
admintatrattMrsy  absolutdy.** 

It  was  profed  that  the  lessor  of  the  plaintiff  went 
thnN^  the  ceremony  of  marriage  with  the  testator  at 
^m  AwTa  church,  LUt^jtonf  some  time  in  the  year  1840, 
and  that  she  resided  with  him,  as  hb  wife,  down  to  the 
time  of  his  death,  which  took  phce  on  the  20th  of 
NBnemier^  1845. 

Od  the  part  of  the  defendant,  it  was  proved,  that,  at 
tbe  time  of  his  supposed  marriage  with  the  lessor  of  the 
plaintii^  the  testator  had  a  wife  (Mary)  living,  to  whom 
be  was  married  on  the  Srd  of  March,  18S4,  and  who 
survived  him :  and  it  was  thereupon  submitted  that  the 
real  wife,  and  not  the  lessor  of  the  plaintiff,  answered 
the  description  in  the  wilL 

Tbe  learned  judge  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff;  reserving  leave  to  the  defendant 
to  enter  the  verdict  the  other  way,  in  case  tbe  court 
dioild  be  of  opinion  that  the  lessor  of  the  plaintiff  was 
not  entitled. 


1848. 

Doa 
Gains 


Hamkiw  now  moved  accordingly.     The  lessor  of  the 

iMntiff  dearly  does  not  answer  tbe  description  in  tbe 

^ :  if  any  body  does,  it  is  tbe  lawful  wife.    [^Matde^  J. 

Tbe  testator  could  hardly  have  meant  to  refer  to  the 

htter,  when  he  speaks  of  bis  dear  wife,  seeing  that  be 

Wd  repudiated  her»  and  contracted  an  engagement  of 

MSie  sort  with   another  woman.      There   is  an  old 

unim,  that  **  Veritas  nominis  tcUit  errarem  demomtra^ 

&msJ^    No  doubt,  a  dose  or  a  farm  might  pass  by 

tt  iooorrect  description.    [K  Williams^  J.    There  was 

Bs  person  answering  to  the  description  in  tbe  will,  but 

tbe  woman  Caroline.     Maide,  J.  Suppose  the  testator 

bid  gone  on  to  give  Is.  to  *'  my  lawful  wife  Mary^* 

would  there  then  have  been  any  doubt?]    Perhaps  not. 
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]  848; '  In  Bagley  v.  Mdlard  {a\  the  testator  devised  a  lease" 
hold  in  trust  for  **  his  grandchild,  Elizabeth^  the  onlj 
surviving  child  of  his  son  WiUiam^  and  gave  the  residoi 
of  his  property,  after  the  death  of  his  wife  and  daughter, 
to  all  the  children  of  his  sons  James  and  WiUiam^  and  d 
his  daughter  Sarah,  in  equal  shares:  Elixabeik  wai 
illegitimate,  and  William  had  no  other  child:  it  wai 
held  that  she  took  no'  share  in  the  residue.  Piteamuy, 
Erase  {b)  would  seem  to  shew  that  Mary,  the  lawful 
wife,  would  be  entitled  under  this  devise.  The  devbc 
there  was,  to  WiUiam  Pitcaime,  eldest  son  of  Chariei 
Pitcairne  s  and  it  was  insisted  that  the  eldest  son  had  nc 
tide,  because  his  name  was  not  William,  but  Andrew:  the 
court,  however,  was  of  opinion  that  the  words  pointed  biic 
out  with  sufficient  certainty.  In  Mounsey  y.  Bfaarrrv  (c) 
it  was  held,  that,  where  a  pecuniary  legacy  is  given  by  i 
testator  to  his  heir,  the  word  is  to  be  understood  in  it. 
legal  and  ordinary  sense,  unless  controlled  by  the  com 
text  of  the  will.  Sir  J*  Leach,  M.  R.,  there  observes 
^  **  Where  the  word  is  not  to  denote  succession,  but  If 
describe  a  legatee,  and  there  is  no  context  to  explain  i 
otherwise,  then  it  seems  to  me  to  be  a  substitution  c 
conjecture  in  the  place  of  clear  expression,  if  I  am  ^ 
depart  from  the  natural  and  ordinary  sense  of  the  wora 
heir."  There  was  no  evidence  in  this  case  that  CaroUm 
was  called  the  testator's  wife  in  the  neighbonrhooil 
[Wilde,  C.J.  He  married  her.  V.Williams,  J.  Is 
Mounsey  v.  Blamire,  the  struggle  was,  to  make  '*  heir  ' 
mean  '*  next  of  kin."]  In  Doe  d.  Broom  v.  Broom  (<f),  tk^ 
testator  devised  to  his  wife  all  his  wines,  &c.,  for  houses 
keeping,  in  addition  to  the  settlement  he  had  made  he! 
upon  his  copyhold  estate ;  and  to  his  niece  M.  the  rea*i 


(a)  1  Atitt.43f.581. 
(6)  Finch,  403^    cited,    1 
Jarman  on  Wills^  331. 


(c)  4- 
id)  11 


Russ.  384. 
Easf,  441. 
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lod  profits  of  his  new  IncloaeA/reehold  cow*pasture  close 
mNorti  CaUiagiamf  during  the  life  of  his  wife;  and 
dm  to  two  nephews  all  his  personal  estate,  to  be 
difided  amongst  certain  nephews  and  nieces,  and  their 
axil  and  daughters:  and,  after  the  decease  of  his  wife^ 
lie  derised  to  the  same  two  nephews  all  his  furniture, 
phte^  &C.,  and  *<  all  his  copyhold  estates  in  North  and 
Satdk  ColUnghami**  and  all  other  his  personal  estate,  to 
leil  and  divide  amongst  his  nephews  and  nieces,  Sec, 
induding  T.  B^  who,  he  declared,  should  be  an  equal 
ibirer  in  this  division  of  his  real  and  personal  estate : 
nd  it  was  held,  that  extrinsic  evidence  could  not  be 
Xhren,  that  tlie  settlement  on  his  wife  included  a  certain 
jUbUdose,  mistakenly  there  enumerated  as  one  of 
teiend  copyhold  closes  settled,  and  which  was  in  fact 
intermingled  with  the  copyholds  (as  were  some  other 
bediold  doses,  the  bounds  of  which  were  no  longer 
<btiiiguishable  from  the  copyhold,  and  all  of  which 
hdiolds  were  included  in  the  settlement),  for  the  pur- 
paec^  shewing,  that,  by  the  devise  of '*all  his  copyhold 
Citites  in  North  and  South  CoUinghamj"  qfta-  his  wife's 
ietgsef  in  trust  to  be  divided,  &c.,  the  freehold  close  in 
^loeition  passed ;  as  meant  to  include  all  his  real  estate 
^Mlemeut  upon  his  wife,  and  which  settlement  noas  re* 
Jirred  to  in  the  first  devise  to  the  wife,  —  there  being  no 
inbiguity  on  the  face  of  the  will,  and  the  testator  having 
nybU  estates  in  North  and  South  Collingham  to  answer 
die  description  in  the  devise.  Suppose  this  had  been  a 
defile  to  my  children  Jofin  and  William^  and  the  testator 
kid  left  two  sons  bearing  those  names  by  each  wife,  could 
die  children  by  the  second  wife  have  taken  ?  IQesswellf 
J.  To  make  the  case  parallel  with  the  present,  the  devise 
shoold  have  been  to  the  children  of  my  wife  Caroline. 
Could  there  have  been  any  doubt  in  that  case  ?  Maule,  J. 
To  make  the  parallel  complete,  both  wives  should  be 


1848. 

Don 

d. 

Qais» 

If. 

ROUBB. 


BmjiB. 


.486  HILARY  TERM, 

1848.       named  ClaroKneJ2     In  Doe  d.  Hiteoch  y.  BueodksXi 

—       the  testator  devise^)  lands  to  his  son  John  H^  for  lU 

^*         and,  after  his  decease,  to  the  testator^s  grandscm  John  i 

GiLDTs       eldest  son  of  the  said  Jdkn  H^  for  life;  and,  on  hiB'i 

cease,  to  the  first  son  of  the  body  of  his  said  grandsi 

John  H.f  in  tail-male,  with  otlier  remainders  cnrer.    4 

the  time  of  making  the  will,  the  testatoi's  son  Jokm  1 

had  been  twice  married:  by  his  first  wife  he  had  0 

son,  Simon ;  and,  by  hi^  second  wife,  an  eldest  son  J6k 

and  other  younger  children,  sons  and  daughters.     Itw 

held,  that  evidence  of  the  instructions  given  by  the  tK 

tator  for  his  will,  and  of  his  declarations,  was  not  a 

missible  to  shew  which  of  these  two  grandsons  was  1 

tended  by  the  descriptions  of  the  will. 

Maule,  J.  I  am  of  opinion  that  there  is  no  grooi 
for  a  rule  in  this  case.  The  testator  devises  the  pi 
mises  in  question  to  his  '*  dear  wife  Caroline.^  Tb 
is  a  devise  to  a  person  by  name,  and  one  which  appea 
to  be  that  of  the  lessor  of  the  plairitiC  There  is  - 
competition  with  any  one  else  of  the  same  name^ 
whom  it  can  be  suggested,  that  the  will  intended  to  reF 
The  only  question  is,  whether  the  lessor  of  die  planit 
not  being  the  lawful  wife  of  the  testator,  piroperly  fi 
the  description  of  his  <<  dear  wife  CaroUne/'  Forrodr 
the  name  was  held  to  be  the  important  thing.  This 
shewn  by  the  25th  maxim  of  Lord  Bacon^  to  w\aA 
before  adverted,— >  ^  Veritas  nominis  toUii  errorem  s 
monstrtUionis^** — and  which  he  illustrates  by  the  fi 
lowing  example :  <*  So,  if  I  grant  land,  Bpiseppoim 
Londinensi,  qui  me  eruiivit  in  puerHid  ;  this  is  a  gMi 
grant,  although  he  never  instructed  me."  That  ml 
has,  no  doubt,  been  relaxed  in  modem  times,  and  fc> 
given  place  to  another,  that  the  constrnction  of  ik 

(a)  BM.SfW.  368. 
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defin  k  to  be  governed  by  the  evident  intention  of  the 
temtor*     There  are  cases  in  which  the  courts  have 
gooe  some  length .  in  opposition  to  the  actual  words  of 
the  will ;  bat  always  with  a  view  f  to  favouring  the  ap* 
ptrent  or  presumed  intention  of  the  testator.     Here, 
however^  the  stru  j^le  against  the  old  rule,  is,  not  that 
the  mtentKHi  of  the  testator  may  be  best  effectuated  by 
iikpartiire  from  it,  but  to  get  rid  of  a  devise  to  the 
penoo  who  was  really  intended  to  take.     Here  is  a 
person  fitly  named,  and  there  can  be  no  reasonable 
doubt  that  she  was  the  person  intended.     It  being  con- 
ceded that  it  was  the  testator's  intention  that  Caroline 
should  have  the  property,  and  he  having  mentioned 
her  by  an  apt  description,  I  see  no  ground  for  holding, 
thu,  beeaoie  the  words    <*my  dear  wife''   are  not 
ikiedy  afqplicable  to  her,  the  intention  of  the  testator 
>hoald  fail,  and  the  property  go  to  some  one  to  whom 
^i&A,  not  mean  to  give  it*     Caroline  was  de  facto  the 
teutor's  wife ;  and  she  lived  with  him^  as  such,  down 
tetbe  time  of  his  death.    It  is  possible  that  the ^rs^ 
^>ttriige  may  not  have  been  a  valid  one.    At  all  events, 
tf  Jloy  was  his  lawful  wife,  all  that  can  be. said,  is, 
^htt  the  testator  had  been  guilty  of  bigamy.    It  is  not 
^  case  of  a  description  that  is  altogether  inapplicable 
tothe  partyy  but  of  a  description  that  is,  in  a  popular 
^eoi^  iqppUcable.      The  competition  is  between  one 
^bom  the  testator  clearly  did  mean,  and  another  whom 
tt  tt  eqoally  clear  that  he  did  not  mean.     Interpreting 
tte  language  he  has  used,  in  its  proper  and  legitimate 
Mner^  and  regard  being  had  to  the  circumstances 
ttirting  al  tbe  tune  of  the  execution  of  the  will,  there 
cu  be  no  doubt  that  the  intention  of  the  testator  is  best 
cftctoated  by  holding  that  the  lessor  of  the  plaintiff  is 
tte  person  designated,  and  that  apt  words  have  been 
to  oonvey  the  prqperty  in  question  to  her. 


1848. 


1848. 
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CiiBMWEiXy  J.  I  am  entirely  of  the  eanie  opink 
and  for  the  reasons  stated  by  my  brother  Mmfe.  T 
rule  upon  which  we  are  now  acting,  b  precisely  tl 
laid  down  by  Lord  Abinger  in  Doe  v.  Hmodn^ 

.  The  rest  of  the  court  concurringt 

Rule  refused,  (a] 

(a)  And  see  Doed»Le  Chewdier r. HvtkwaUi,  8  Tttuni.S 
2  J.B. Moore, 304,  8B.^Aid.  632. 
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Finch  v.  Miller. 


a  demand  of 
a  leoeipt  to  a 
particular 
day,  — -  the 
contest 
between  the 
parties  being 
whether  one 
or  two  quar- 
ters* rent 


A  tender  of  a  T>  EPLEVIN,  for  taking  certain  goods  and  chatt 

and  unjustly  detaining  the  same. 

The  defendant,  as  bailiff  of  William  Pilbeam^  i 

acknowledged  the  taking  of  the  said  goods  and  cfaatl 

in  the  declaration  mentionedi  in  the  said  dwelling-bo 

in  which  &c.,  and  justly  &c.,  because  he  said  that 

plaintiff,  for  a  long  time,  to  wit,  for  the  space  of 

quarters  of  a  year  next  before,  and  ending  on  the 

^^rp  ^jje  ^'^  December^  1846,  and  from  thence  until  and  a 

is  not  a  valid    said  time  when  &c.,  held  arid  enjoyed  the  said  dwf 

^J^i  ij        house  in  which  &c.,  with  the  appurtenances,  as 

premises  of      thereof  to  the  said  William  Pilbeam,  by  virtue  of  a 
B.  under  a 

lease  for  three,  seven,  or  ten  years,  determinable  on  notice ;  with  a  stipnl 
the  amount  of  a  quarter's  rent  should  be  paid  by  A.  on  taking  possess} 
was  to  be  allowed  to  him  for  the  last  quarters  rent,  '*  en  the  deiefw 
the  mid  tenancy*^    After  a  notice  to  determine  the  lease  at  the  expin 
third  year  had  been  given,  and  before  its  expiration,  the  parties  viert 
that  J,  should  continue  tenant  for  another  year,  —  no  express  me 
made  of  the  terms  of  the  tenaAcy :  — 

Held,  that  the  above  was  in  substance  a  stipulation  for  a  foreban 
that,  in  the  absence  of  any  express  mention  of  other  terms,  A»  cont' 
sulject  to  the  terms  of  the  original  lease :  and,  consequently,  that 
made  on  taking  possession,  was  applicable  to  the  last  quarter  of  th 
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dcmin  thereof  to  him  the  plaintiff  theretofore  madey  at 
And  onder  a  certain  yearly  rent*  to  wit,  the  yearly  rent 
^  Mf  payable  quarterly,  on  the  25th  of  December^ 
Scc^  in  every  year,  by  even  and  equal  portions;  and 
bccaase  the  sum  of  19i!.  of  the  rent  aforesaid,  for  the 
SAid  space  of  two  quarters  of  a  year,  ending  as  afore- 
said 00  the  said  25th  of  December  in  the  year  aforesaid, 
and- from  thence,  and  until  and  at  the  said  time  when 
&Cy  was  due  and  in  arrear  from  the  plaintiff  to  the 
said  WiUiam  Pilbeam^  he,  tlie  defendant,  as  bailiff  of 
the  said  IVilliam  Pilbeamf  well  acknowledged  the  taking 
of  die  said  goods  and  chattels  ,in  the  said  dwelling- 
hoose  in  which  &&,  and  justly  &c.,  as,  for,  and  in  the 
■lame  of,  a  distress  for  the  said  rent  so  due  and  in 
srrear  to  the  said   William  Pilbeam  as  aforesaid ;  and 
that  the  said  rent  still  remained  in  arrear  and  unpaid, — 
^rerificationy  and  prayer  of  judgment  and  a  return  &c. 
The  plaintiff  pleaded. in  bar, — first,  non  tenuit. 
Seoondiy,— as  to  the  sum  of  9/.  105.,  parcel  of  the 
sikl  rent  or  saai  of  19/.  in  the  cognisance  alleged  to  be 
due  and  in  arrear  and  unpaid  from  the  plaintiff  to  the 
^William  Pilbeam^ — that  no  part  of  the  said  sum 
^  iL  10$^  at  the  said  time  when  &c.,  was  in  arrear, 
sofe  itfcrmd^ — concluding  to  the  country:  And,  as 
^  the  sum  of  9/*  105,,  residue  of  the  said  rent  or  sum 
tf  ML  iu  tbe  said  cognisance  alleged  to  be  due  and  in 
VKar  and  unpaid  from  tbe  plaintiff  to  the  said  William 
Mrmii,^- that,  after  the  said  25th  of  December,  1846, 
ad  beibre  the  said  time  .when  &c.,  to  wit,  on  the  6th 
of  JMrtfOiy,  1847,  the  plaintiff  tendered  and  offered  to 
fif  toUie  ami  William  Pilbeam  the  said  sum  of  9/.  105., 
viuch  tbe  said  William  Pilbeam  then  refused  to  accept 
led  receive  of  and  from  the  plaintiff;  and  that,  after 
ifce  said  tender,  and  before  the  said  distress  was  so 
■ade  and  taken  as  aforesaid,  no  request  or  demand  of 

VOUT.— CB.  FF 
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1848.        the  said  sum  of  97.  10s.  was  ever  made  by  or  on  t 

behalf  of  the  said  miliim  P//fi«f«,— verificatioii,  fti 

FacB  Thirdly,— as  to  the  sum  of  9/.  10s.,  parcel  oft 

Ifiuuui,  said  rent  of  1 9/.,  in  the  said  cognisance  allied  to 
due'  and  in  arrear  and  unpaid  from  the  plaintiff  to  f 
said  William  Pilbeam^  —  riens  in  arrere;  condodi 
to  the  country :  And,  as  to  the  sum  of  9L  lOs.  reaid 
of  the  said  rent  or  sum  of  19/.  in  the  said  cogniaai 
alleged  to  be  due  and  in  arrear  and  unpaid  from  t 
plaintiff  to  the  said  William  Pilbeam^  —  that,  after  i 
said  25th  of  December^  1846,  and  before  the  said  ti 
when  &c.,  to  wit,  on  the  9th  of  February ^  18479 1 
plaintiff  tendered,  and  offered  to  the  defendant  to  p 
to  the  defendant,  then  being  the  bailiff  of  the  • 
William  PUbeam^  and  by  him  duly  authorised  to 
ceive  the  said  rent,  and  to  make  the  said  diatn 
the  said  sum  of  9/.  lOs.,  being  the  residue  of  the  si 
rent  in  the  said  cc^isance  allured  to  be  dne^  whi 
the  defendant  then  wholly  refused  to  accept  fitm  I 
plaintiff,  and  afterwards  unjustly  took  and  detained  1 
said  goods,  &c.,—  yerificiltion,  &c. 

The  defendant,  by  his  replication,  joined  itsne 
the  first  plea  in  bar,  and  also  upon  the  second  p 
in   bar,  so  far  as  the  same  related  to  the  sum 
9/.  10s.  therein  first  mentioned,  parcel  &c.^  in  i 
said  cognisance  alleged  to  be  due  and  in  arrear  a 
unpaid  from  the  plaintiff  to  PUbeam  ;  and,  aa  to  the  ai 
second  plea  in  bar,  as  to  the  said  sum  of  9/L  lOiCi, 
sidue  of  the  said  rent  or  sum  of  192i,  he  traveii 
the  alleged  tender  to  Pitbeam.    And  he  joined  isi 
on    the   third  plea  in   bar,  so  far  as  the  same  : 
lated  to  the  sum  of  9/.  10s.  therein  first  mentiooi 
pnrcel  &c.,  in  the  said  cognisance  alleged  to  be  doe  m 
in   arrear  and  unpaid  from  the  plaintiff  to  PiBeai 
and,  as  to  the  said  third  plea  in  bar  to  the  said  sons 
9/,   10s.,  residue  of  the  said  rent  or  sum  of  19)1, 
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tafened'the  alleged  tender  to  the  defendant    Issue 

tbereoo. 

Hm  cause  was  tried  before  JVildet  C.  3^  at  the  sit* 

Itisp  m  Middlesex  after  the  last  term.    The  fiu^ts  were 

aw  fellows:— On  the  9th  of  September,  184S,  Pilbeam 

1^  oerlain  premises  to  the  plaintiff  under  the  following 

mgraemenCy  signed  by  the  plaintiflPand  Pilbeam : — 


184a 

FiNOH 

V. 


^  Memorandum  of  an  agreement  made  and  entered 

into  this  9th  of  September,  1848,  between  W.  N.  Finch, 

the  one  part,  and   William  Pilbeam  of  the  other 

The  said   W.  N.  Pinch  agrees  to  take,  and  the 

tlie  said  W.  Pilbeam  agrees  to  let,  the  house  and  pre- 

situate,  &c,  for  a  term  of  three,  seven,  or  ten 

commencing  the  29th  of  September,  18  43,  at  the 

yeuly  rent  of  88/.,  per  annum,  payable  quarterly,  the 

Wm  N.  Pinch  paying  all  taxes  except  land-tax, 

f   and  sewer^rate;   the  said  tenancy  to  be 

determined  by  either  party,  upon  his  giving  six  months' 

noCioe  of  his  intention  so  to  do ;  such  notice  to  expire 

HI  the  end  of  either  of  the  said  terms  of  three,  seven, 

or  ten  years.     The  said  W.  Pilbeam  agrees  within  a 

^^tA,  to  put  and  place  an  ironing-board  in  the  front 

kitdien,  and  a  copper,  &c.  ftc    And  the  said  Wi  N. 

tmdk  agrees,  upon  the  completion  thereof,  and  upon 

pooession  being  given,  to  pay  to  the  said  W*  Pilbeam 

dtesnm  of  91. 1  Of.  which  is  to  be  allowed  to  the  said 

^.  N.  FmA  for  the  last  quarter's  rent,  at  the  deter- 

of  the  said  tenancy."  - 


Hie  plaintiff  paid  the  9/.  10s.,  and  took  possession 

sT  the  prmises.     On  the  24th  of  March,  1846,  he 

onsed  Pilbeam  to  be  served  with  the  following  notice : — 

''Take  notice,  that,  in  pursuance  of  an  agreement 

between  me,  the  undersigned  fF,  N.  Finch,  of  the 

part,  and  you  the  said  fF.  Pilbeam  of  the  other 

FF  2 
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part,  dated  the  9di  of  September^  184d|  I  do  kenby  de- 
tennine  the  tenmuy  under  the  said  agreement  on  ike  S9Ui 
day  of  September  next.     And  further  take  noticet  tba 
I  shall  quit  and  deliver  up  to  you,  on  the  sai 
day  of  September  next,  possession  of  the  messuage  o 
tenement  formerly  called  No.  5.,  but  now  called  Now.  68*. 
in  Acton  Street  aforesaid,  now  occupied  by  me,  and  men- 
tioned or  referred  to  in  the  said  agreement.    Dated,  &c.* 

Some  time  before  the  29th  of  September ^  1846, 
was  verbally  agreed  between  the  plaintiff  and  Pili 
that  the  plaintiff  should  continue  to  occupy  the  pi 
mises  for  another  year,  notliing  being  said  about 
terms. 

At  Christmas^  184*6,  the  plaintiff  being  about  to 
a  quarter's   rent,  the  landlord  claimed  rent  for  t 
quarters.      The  plaintiff  refused   to  pay  more  th 
9/.  105.,  insisting  that  the  quarter  ending  on  the  S9r 
of  September^  1846,  was  satisfied  by  the  9/.  10s.  paid 
him  on  being  let  into  possession :  and  he  accordioj 
tendered  that  sum,  placing  two  5/.  notes  upon  the  ta 
and  demanding  a  receipt  as  for  a  quarter's  rent  due 
Christmas^  1846.     This  was  refused.      The  like  su 
with  expenses,  was  afterwards  tendered  to  the  brbk 
and  a  receipt,  in  like  manner,  demanded,  and  refused.— 

On  the  part  of  the  defendant,  it  was  contended  tliv-  <^^ 
the  demand  of  a  receipt  vitiated  the  tender. 

On  the  other  hand,  it  was  insisted  that  the  race?  g>^ 
was  not  demanded  as  a  condition;  and  Ridkardton     '^^ 
Jach(m{a)  was  referred  to.     It  was  further  insisted  fS^r 
the  plaintiff,  that  he  wns  entitled  to  a  verdict  upon  tl>^ 
plea  of  non  tenuit,  as  well  as  upon  the  plea  of  rien^ 
in   arrere,  for  that  the  plaintiff  had  ceased  to  hoM 
under  the  lease,  the  terms  of  which  it  was  not  oonri' 
petent  to  the  parties  to  vary  by  parol. 

The  defendant  thereupon  obtained  leave  to  amend, 

(a)  8  M.  Si  W.  298.,9  Bowl  P.  C.  715. 


u. 
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id  addtd    another  oognisancef  in  which  he  jiisUfied 

usMier  A  demise  in  the  terms  of  the  original  agreement, 

tc»    wbicb  the  plaintiff  pleaded  in  bar  as  before :  and  a 

^^vidict  was  found  for  him ;  leave  being  reserved  to  tlie 

l^'^intiff  to  enter  the  verdict  as  the  court  might  direct, 

tlie  coart  to  be  at  liberty  to  draw  such  inferences, 
make  such  amendments,  as  they  might  think  fit. 


1848. 

FlROH 
MlLLVB. 


-^lest  Serjt  (with  whom  was  fVarren)^  now  moved 
^^^ii^Iy*  '^e  defendant,  by  his  cognisance,  sets  up 
demise  only,  adopting  the  general  form  given  by 
t.H«  11  G.  2.  c.  19-  s.22.{a)  IF.  Williams,  J.  Is  it  not 
ugh  if  the  defendant  justifies  the  distress,  by  shewing 
quarter  in  arrear  ?  CressweUt  J.  Suppose  the  only 
^^xviise  had  been  from  Michaelmas  Xio  Christmas,  1846, 
^'^c>i4ld  not  the  cognisance  have  been  sufiicient?]  This 
>^nisance  clearly  could  not  be  sustained.  [CressftDcll,  J. 
oai  contend  that  the  time  and  the  sum  are  both  ma- 
•]  Precisely  so. 
XJpon  the  plea  of  riens  in  arrere,  as  to  one  quarter 
leasty  the  plaintiff  was  entitled  to  a  verdict  The 
•  lOf.  due  for  the  last  quarter  of  the  terra  had  been 
id.  [Cressvcel/f  J.  The  whole  must  be  taken  to  be 
plea,  or  the  defence  is  not  perfect.  V.  Williamsj  J. 
l^  is  no  good  plea  to  an  avowry  or  cognisance,  that  part 
^  the  rent  was  not  due.]  The  plaintiff  had  a  right  to 
^^ve  the  finding  of  the  jury  upon  the  issue.  The 
^^S't^ment  could  not  be  varied,  or  the  term  extended, 
>y  parol ;  nor  could  tlie  notice  to  determine  it :  Goss  v. 


(a)  Which  empowers  *'  all 

^^clants  in  replevin  to  avow 

r  make  cognisance  generally^ 

^t  the  plaintiff  in  replevin^  or 

-If  tenant  of  the  lands  and 

foents  whereon  such  distress 

^  made,  enjoyed  the  same, 

fo  a  grant  or  demiee  at  such 


r  F 


a  certain  rent,  during  the  time 
wherein  the  rent  distrained  for 
accrued,  which  rent  was  then, 
and  still  remains, due, — without 
further  setting  forth  the  grant, 
tenure,  demise,  or  title  of  such 
landlord  or  landlords,  lessor  or 
lessors,'*  &c. 

S 
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Lord  Nugent  {a);  Siawell  v.  Bobtnson{b);  Baroq 
GrabhanL{c)  In  Richardson  v.  Jachan^  where  a  < 
ditor,  on  a  tender  being  made,  refused  to  receive 
money,  on  account  of  more  being  doe, — it  was  I 
that  he  could  not  afterwards  object  to  the  tender^ 
the  ground  that  the  party  making  it  required  a 
ceipt(i2) 


Cbesswell,  J.  I  am  of  opinion  that  no  rule  the 
be  granted  in  this  case.  It  appeared  that  the  pai 
contracted  for  a  lease  for  ten  years  finom  Midkadi 
184S,  determinable  at  the  end  of  the  third  or 
seventh  year,  at  the  yearly  rent  of  SSLf  payable  qi 
terly ;  the  first  quarter  to  be  paid  on  the  tenant's  tal 
possession, — for,  the  stipulation  that  the  9/.  10s;  ( 
on  taking  possession  is  to  be  allowed  to  the  tenant 
the  last  quarter's  rent,  at  the  determination  of 
tenancy,  means  nothing  more  than  that  the  rent  wsi 
be  a  forehand  rent  It  is  said  that  the  notice  given 
the  24th  of  Marchj  1846,  determined  the  lease.  B 
so.  Before  the  expiration  of  the  six  months,  it 
verbally  agreed  between  the  parties  that  the  plaii 
should  continue  tenant  for  another  year.  I  do  not 
that  the  notice  could  be  varied  by  the  agreement 
hold  over  for  another  year.  That  would  be  varying 
terms  of  a  written  contract,  by  parol.  Assuming  I 
the  lease  was  determined  by  the  notice,  there  wa 
good  parol  agreement  for  one  year,  embodying  in 
all  the  terms  of  the  previous  lease,  unless  there  wc 
some  express  stipulation  to  the  contrary.  That  seei 
to  me  to  solve  the  whole  difficulty  of  the  case.  As 
the  tender,  it  was  coupled  with  a  condition  that  osi 


(a)  5B.SfAd.5S.,  2N.  S(         (c)  5Ad,SfE.6U  6N. 
M.  28.  M.  154. 

[h)  S  N.  C.  928.,  5  Scott,         {d)  And  see  Cl»fe  v.  ^ 

Peake,  N.  P.  C.  179- 


190. 
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te  ioefiectoaL     I  therefore  think  the   verdict  should 
stand. 

V.  WiixiAMS,  J.  I  am  of  the  same  opinion.  At 
^betime  of  tbe  distress*  the  plainti£P  was  holding  under 
^^  ptrol  agreement*  which  embodied  all  the  terms  of  the 
oaHginal  lease.  Two  quarters'  rent  were  then  due. 
"ilie  issue  upon  riens  in  arrere  was  therefore  properly 
fi:^«iid  for  the  defendant:  and*  the  amendment  being 
ade^— which  I  thmk  it  was  competent  to  the  judge  to 
•—be  was  also  entitled  to  a  verdict  on  non  tenuit. 
'With  respect  to  the  tender*  it  was  clogged  with  a  con- 
dition which  the  plaintiflP  was  not  entitled  to  impose : 
lie  bad  no  right  to  insist  upon  the  delivery  of  a  docu- 
that  would  conclude  the  question. 


1848. 

FiNOH 
MULBR. 


m 


WiiDiy  C  J.    It  appeared  to  me  at  the  trial*  as  it 
does  DOW*  that  the  91.  10s.  was  tendered*  only  with  a 
view  to  conclude  the  question  between  the  parties*  The 
landlord  certainly  never  conceived  that  he  could  receive 
die  sum  ofiered*  and  leave  the  point  still  open.     When 
the  parties  met  and  arranged  that  the  plaintiff  should 
Tdttn  possession  for  another  year*  in  the  absence  of 
■ay  stipulation  to  the  contrary*  it  could  only  be  in- 
tended that  the  plaintiff  was  to  continue  tenant  upon 
die  terms  already  adjusted  between  them  ;  one  of  those 
tenns  being*  that  the  rent  should  be  payable  before- 
iMad.    1  think  there  is  no  ground  for  disturbing  the 
veniict. 

Rule  refused. 


F  F  4 
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In  the  Matter  of  Mary  Janb  Fagax 


of  the  due 
taking  of  an 
acknowledg- 
ment at  Co/- 
eutta,  the 
name  of  one 
of  the  depo. 
nents  was 


Held^  that 
the  affidavit 
could  not  be 
received. 


In  the  jurat      f^^ANNELLf  Serjt.,  moved  that  the  prope 

of  an  affidavit    vy       •  l..  u     r      *  j  *  i    ci     * 

might  be  directed  to  receive  and.  nle  an  ; 

ledgment  taken  at  Calcutta.     The  affidavit  of 

taking  of  the  acknowledgment  was  sworn  by 

the  persons  named  in  the  commission,  one  c 

{Campion)  was  not  one  of  tlie  commissioners  wl 

in  the  taking  of  the  acknowledgment;  and  it  i 

interlined : —  in  that  part  of  the  affidavit  which  was  made  by  h 

the  locality  of  the  premises  was  mentioned*  In  U 

the  words,  *^  by  bolh  of  the  above  named  dep 

were  interlined.   The  officer  had  objected,  that  tl 

of  the  affidavit  which  described  the  premises,  sboii 

been  made  by  one  of  the  commissioners  who  ti 

acknowledgment;  and  also  that  the  jurat  was  de; 

It  was  now  submitted  that  the  affidavit  was  a  si 

compliance  with  the  rule  of  Hilary  term,  4>  W.  4.t 

deponents  being  described  as  solicitors  of  the.  s 

court  of  judicature  in  Calcutta;  and  that  the 

court  of  Michaelmas  term,  S7  G.^.   (1796)  — 

from  and  after  the  first  day  of  next  term,  upoi 

affidavit  sworn  in  this  court,  or  before  any  ju 

commissioner  thereof,  and  made  by  two  or  mon 

ncnts,  the  names  of  the  several  persons  making 

affidavit  shall  be  written  in  the  jurat ;  and  that 

davit  be  read  or  made  use  of  in  any  matter  dep 

in  this  court,  in  the  jurat  of  which  there  shall 

interlineation  or  erasure  "  (o), — applied  only  to  th< 

of  Queen's  Bench,  and  to  causes  therein  depei 


(a)  7  T.  R.  82. 
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^d,  It  all  eventSy  could  not  be  applicable  to  proceed-        1848. 
^gi  taking  place  in  Calcutta. 


WiLDE,  C.  J.     Though  there  is  no  express,  rule  of 
^h  is  court  upon 'the  subject,  the  rule  of  the  court  of 
'C  log's  Bench,  which  has  been  referred  to,  has  always, 
^^  practice,  been  acted  on  here,  with  regard  to  affidavits 
^^^orn  in  this  country.     And  it  is  difficult  to  see  why 
7  distinction  should  be  made  in  favour  of  affidavits 
'^^''orn  abroad.     Indeed,  there  is  more  reason,  in  such 
>,  for  adhering  strictly  to  the  rule.     Though  there 
less  probability  of  inaccuracy  in  an  affidavit  which 
from  Calcutta^  than   in  affidavits   coming   from 
nuany  other  places,  still  the  rule  must  be  applied  indif- 
t«?reotly.   I  do  not  think  it  safe  to  depart  from  so  whole- 
some a  rule.    The  affidavit,  therefore,  being  defective  in 
&  particular  essential  to  give  it  authority,  I  do  not  think 
it  ought  to  be  received. 

The  rest  of  the  court  concurring, 

Rule  refused,  {a) 

(«)  Another  objection  was  not  sworn  to  by  the  acting  com* 
^>^eii  bj  the  officer,  vis,  that  miRioner.  But  upon  tbis  the 
^«  locality  of  the  premises  was      court  expressed  no  opinion. 


In  re 
Faqan. 


Elizabeth  Linnegar  v.  Jambs  Hodd.  j^^  j^ 

A  SSUMPSIT,  for  meat,  drink,  and  necessaries  sup-  The  father  of 

plied  to  an  infant,  at  the  defendant's  request.  *"  illegitimate 

«.,  child  pro. 

Plea,  non  assumpsit.  ^i^  ,1^^ 

The  cause  was  tried  btfore  the  undersheriff  of  S«n'^,  mother,  that, 

^ the] 6th  of  Decembcr\ix'sX.  It  appeared  that  the  plain-  ^bsuin  from 

^fifiiting  the  child,  he  would  pay  her  2«.  6d.  per  week  for  its  maintenance.   The 
iMher  iMi  to  abstain,  and  suffered  the  time  limited  by  the  statute  for  obtaining 
10  order  of  affiliation  to  expire :  —  Held,  that  the  promise  bound  the  father,  and 
(hat  indebitatos  asrampait  lay,  the  consideration  having  been  executed. 
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1848.        tiff  had  had  an  ill^timate  child,  of  which  the  defenda. 
was  the  father ;  that  the  child  was  born  on  the  S6th 
MarcAf  1846;  that,  on  the  2nd  of  Jlfoy  followingi  d 

HoDD.  plaintiff,  being  then  on  her  way  to  GuUdfbrd^  for  C 
purpose  of  obtaining  a  summons  from  the  magistrates, 
order  to  compel  the  defendant  to  miuntain  the  chi! 
was  met  by  the  defendant,  who,  in  consideration  of  h 
agreeing  to  abstain  from  doing  so,  promised  to  pay  k 
2s.  6d.  per  week  for  the  child's  support;  that  the  pla;. 
tiff,  in  consequence  of  this  promise,  did  not  aflSliale  M 
child ;  and  that  the  payment  of  2&  6d.  per  week  v 
made  for  a  short  time,  and  then  discondnued. 

The  mother  of  the  plaintiff  further  proved  that  tl 
defendant  called  to  see  the  plaintiff  shortly  after  t 
birth  of  the  child,  and  then .  promised  to  pay  2s.  tei 
week  for  its  support 

It  was  objected,  on  the  part  of  the  defendantf  ti 
indebitatus  assumpsit  would  not  lie,  the  promise  b^ 
nudum  pactum^  and  that  the  declaration  should  Imm 
been  framed  on  the  express  contract. 

A  verdict  was  taken  for  the  plaintiff  damages  5L2s^G 
with  leave  to  the  defendant  to  move  to  enter  a  nonsoi 

Phinn  now  moved  accordingly.  The  express  promi 
proved  does  not  support  the  declaration.  The  coos 
deration  for  the  defendant's  promise  to  pay  the  2s;  S^ 
per  week,  was,  the  plaintiff's  forbearing  to  go  before  tlH 
magistrates.  {jCresstDell^  J.  The  contract  was,  to  psj 
25.  6d.  per  week  for  the  support  of  the  child,  defeasiUc 
on  the  plaintiff's  applying  for  an  order  of  aflUiatioiuJ 
The  mere  moral  consideration  arising  out  of  a  man'^ 
duty  to  support  his  illegitimate  o£&pring,  clearly  would 
not  be  suflScient  to  sustain  the  promise :  MiBer  v« 
WhiUenbury  (a) ;  Mmiimare  v.  Wr^hi  {b) ;  Eadwooi^^ 

(a)  lCampb.4^.  (b)  6  JIf .  ^  IT.  488. 
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'finyon.  («)    IV.  WittiamSf  J.  In  Jennings  v.  Brawn  {b)^ 
tbe  fiuher  of  an  illegitimate  child  promised  the  mother, 
^1^  if  she  would  maintain  it,  he  would  pay  her  an  an- 
Uutf;  and  it  was  held,  that  the  promise  was  founded 
a  sufficient  ocmsideration.]   There,  the  declaration 
special:  whereas  here^  tbe  evidence  was  of  an  ex- 
promise,  at  variance  with  the  promise  alleged. 


1848. 

LlNKEeAB 

«• 

HODD. 


WiLDB,  C  J.  It  is  not  disputed,  that,  if  properly  de- 
dared  CO,  this  transaction  might  be  the  foundation  of 
sa  actioii*  It  becomes,  therefore,  a  mere  question  of 
pleading:  and  the  court  must  be  satisfied  that  the  ob- 
is well  founded,  before  they  give  effect  to  it. 
plaintifl^  it  appears,  was  about  to  apply  to  the  roagis- 
to  compel  the  defendant  to  maintain  her  child,  when 
met  by  the  defendant,  who  promised  to  pay  her 
Si;.  6JL  a  week  for  the  child's  maintenance,  if  she  would 
forbear  to  go.  She  did  accordingly  forbear  to  go  before 
the  magistrates,  and  the  time  has  now  passed  within 
which  she  could  apply  for  an  order  of  affiliation,  (c)  The 
plaintifi^  therefore^  has  performed  her  part  of  the  con- 
tract ;  and  all  that  remains  for  the  defendant  to  do,  is, 
to  pay  the  money.  The  case  seems  to  me  to  resolve 
iudf  into  a  promise  on  the  defendant's  part,  that,  if  the 
plaintiff  would  keep  the  child,  he  would  pay  her  25.  6d. 
v«ddy  towards  its  support  The  contract* being  per- 
famed  on  the  one  side,  and  nothing  but  the  payment  of 
die  money  remaining  to  be  done  on  the  other  side,  I 
tUak  the  plaintiff  was  at  liberty  to  resort  to  the  general 
fam  of  declaration  she  has  adopted.  The  case  of 
Jamings  v.  Brown  goes  a  long  way  towards  this  conclu- 
Mo:  and  I  know  of  no  authority  the  other  way.  The 
ml  objection  has  been  properly  presented,  viz,  whether 
tUi  dedaration  is  so  framed  as  to  meet  the  facts  of  this 


(a)  llJd.SsE.^S. 


8.1. 


(c)  See  2  &  3  Viet.  c85. 
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case.    I  think  it  is ;  and,  coasequentlyi  that  there  is 
ground  for  disturbing  the  verdict. 

Cresswell,  J.  I  am  of  the  same  opinion.  If  th( 
was  any  special  contract,  that  has  been  performed : 
nothing  remains  to  be  done  but  to  make  a  money 
ment.  The  general  form  of  declaration!  tbereforei 
sufficient 


V.  Williams,  J.  I  am  of  the  same  opuiion. 
evidence  amounts  to  this,  —  the  defendant  promisee 
that,  if  the  plaintiiF  would  abstain  from  going  before  M^  ] 
magistrates  to  affiliate  the  child,  and  would  maintai 
herself,  he  would  reimburse  her  to  the  extent  of  2s. 
per  week.  I  think  the  declaration  was  sufficient, 
theverdict  justified  by  the  evidence. 

Rule  refused. 


Jan.  21. 


PlLBROW    V.   PjLBROW's    ATMOSPHERIC  RaILW^AT* 

and-Canal-Pbopulsion  Compaky. 


^^HIS  was  an  action  of  covenant. 

The  first  count  of  the  declaration  stated,  ihaU 


on  the  11th  of  June,  1845,  by  a  certain  deed  then  wade 


The  first 
count  of  the 
declaration 
stated,  that, 
by  a  certain 

deed  made  on  the  11th  of  June,  1845,  between  the  plaintiff  and  the  defewlantt 
(a  joint-stock  company,  therein  described  as  registered  and  incorporated  in  pll^ 
suance  of  the  7  &  8  Vict.  c.  110.),  reciting,  amongst  other  things,  that  the  uSA 
company  had  been  duly  formed  under  a  deed  of  settlement  bciiring  date  the 
22nd  of  May  then  last  past,  in  consideration  of  the  plaintiff's  covenantiof;  10 
convey  his  interest  in  certain  letters-patent  to  the  company  aa  soon  at  an  act  of 
parliament  should  be  obtained  to  authorise  it,  and  in  the  meantime  lioendDgtbHB 
to  work  the  patents,  —  the  defendants  covenanted  to  pay  the  plahitlff  ]5,000t 
out  of  the  money  raised  by  the  first  instalments  or  calls  on  the  shares  of  the  awl 
company :  Breach,  that,  although  instalments  or  calls  on  the  shareii  wen,  beAi* 
the  commencement  of  the  suit,  paid  to  the  company,  out  of  which  they  might  ainl 
ought  to  have  paid  the  15,000/.,  and  although  a  convenient  and  reaaooable  tlB^ 
for  the  payment  thereof  had  elapsed  since  the  making  of  the  deed  and  pftyfl^ 
of  the  instalments  or  calls,  the  company  had  not  paid  the  same. 

Third  plea^ —  that  tlie  deed  of  settlement  in  tl)e  first  count  mentioned  vA 
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between  the  plaintiS*  of  the  one  part,  and  the  said  com-        1848. 

PAiiy,  therein  described  as  registered  and  incorporated 

in  puraaance  of  an  act  of  parliament  made  and  passed 

in   the  seventh  and  eighth  years  of  the  reign  of  Her     Pilbbow's 

present  Majesty  Queen  Vidona,  intituled  "  An  act  for  Atmorpherio 

^h^  registration,  incorporation,  and  regulation  of  joint- 

r^ Asrred  to,  wm  obtained  by  fraud,  covin,  and  misrepresentation  of  the  plaintifF 
And  others  in  collusion  with  him :  —  Held,  bad,  on  general  demurrer, 

Poorch  plea,  —  that  the  registration  and  incorporation  of  the  said  company, 
'^^tited  io  the  deed  in  the  first  count  mentioned,  were  obtained  by  the  fraud, 
,  and  misrepresentation  of  the  plaintiff  and  others  in  collusion  with  him  :  — 
^Id,  bad,  on  general  demurrer. 

£4[hth  plea,  —  that  the  company  was  formed  by  and  under  a  deed  of  settle- 
nt,  to  which  the  plaintiff  was  a  party,  by  which  it  was  agreed  that  the  directors 
■liould,  as  soon  as  conveniently  could  be  after  complete  registration,  pay  certain 
^^pcnaes,  and  should  alio  pay  to  the  plaintiff,  with  and  out  of  the  money  received 
AxHn  the  first  calls  on  the  shares  of  the  said  company,  after  providing  Uiereout  a 
■vafficiency  to  meet  the  necessary  expenses  of  the  said  company,  the  said  sum  of 
1  i5,O0(ML  in  cash ;  and  that,  since  the  execution  of  the  deed,  no  calls  or  install 
nricnts  had  been  raised  or  paid  to  or  received  by  the  company,  sufficient  to  satisfy 
^b«  necessary  expenses  of  the  company,  and  the  15,000iL,  or  any  part  thereof :—« 
l^eld«  bad,  on  special  demurrer. 

The  second  count  set  out  certain  articles  of  agreement,  dated  tlie  ISth  of 
•^vcne,  1845,  between  the  plaintiff  of  the  one  part,  and  the  company  (therein 
described  as  registered  and  incorporated  in  pursuance  of  the  7  &  8  Vict,  c.  1 10.) 
of   the  other  part,  reciting  the  sale    of  the  letters-patent  to  the  company  for 
^  A»00(M:,  whmby  it  was  agreed,  '*  that  the  sum  of  1.0,000i:  in  cash  should  be 
P^ad  to  the  plaintiff  as  soon  as  conveniently  could  be  done  after  the  execution[of  the 
^^ui  articles,  out  of  the  money  rahed  by  the  fint  instalments  or  calk  on  the  shares 
^^  tft«  said  company;  and  assigned  for  breach,  that,  although  the  company  had, 
^^'tbin  a  convenient  and  reasonable  time  after  the  execution  of  the  said  articles 
^  igreement,  to  wit,  on  &c.,  could  and  mighty  by  calls  and  instalments  on 
^^  dnres  of  the  sud  company,  have  raised  the  last-mentioned  sum  of  1 5,000/., 
^*^i  eonmiient  and  reasonable  time  for  raising  the  money,  and  paying  the  same 
^  cnh  to  the  plaintiff,  had  elapsed,  the  company  had  refused  to  pay  the  same: — 
0  n      ^eU,  on  general  demurrer,  that  the  breach  was  well  assigned. 
^J  Twenty-first  plea,  —  that  the  said  company  was  not  incorporated  by  any 

f^^srkr  or  act  of  parliament,  nor  was  the  same  duly  and  lawfully  registered  and 
^^^corporaled  according  to  the  form  of  the  statute,  and  in  the  said  deed  and  articles 
^^^^eetiTdy  mentioned :  —  Held,  bad,  on  special  demurrer ;  the  defendants  being 
stopped*  by  the  recital  in  the  deed,  from  denying  their  incorporation ;  and  the 
P^  seeking  to  put  in  issue  matter  of  law. 

Twenty-second  plea, — that  the  said  company  was  a  company  requiring  a  cer« 
^^^kste  of  complete  registration,  and  that,  at  the  time  of  the  obtaining  a  certificate 
^^  complete  regbtration,  the  company  was  not  formed  by  a  deed  or  writing  under 
the  hands  and  seals  of  the  shareholders  therein,  or  any  of  them,  in  pursuance  of 

3lheitimte,  nor  was  there  at  any  time  any  audi  deed  of  settlement  of  the  said 
^ii^paiiy  as  required  by  the  statute :  —  Held,  bad,  on  special  demurrer^  for  the 
'""tt  RSBOOs  that  applied  to  the  twenty-first  plea. 
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1848.       stock  companies/'  of  the.  other  part, — which  said  de 
was  then  sealed  with  the  seal  of  the  said  companyt  a 
was  then  signed  by  three  of  the  directors  of  the  si 
PiLBRow*s     company,  to  wit,  &c., — reciting  that  Her  present  h 
Athobphsrio  jesty,  Queen  Victoria,  by  letters-patent  under  the  gr 

seal  of  the  united  kingdom,  bearing  date  the  17lb 
Mai/j  1844,  granted  unto  the  plaintiff,  his  ezecntc 
administrators,  and  assigns,  the  sole  and  exdn 
licence,  power,  privilege,  and  authority!  of  maki 
using,  and  vending,  for  the  term  of  fourteen  years, 
invention  of  *^  certain  improvements  in  the  machim 
for  a  new  method  of  propelling  carriages  on  railwi 
and  common  roads,  and  vessels  on  rivers  and  cm] 
within  England  and  fFales,  and  Berwicl>upon^IkDeiiM 
and  that,  in  pursuance  of  a  proviso  contained  in  the  a: 
letters-patent,  a  specification  of  the  said  invention  wi 
duly  inrolled  by  the  plaintiff  in  Her  Majesty's  high  cut 
of  Chancery,  on  the  16th  of  f^aoember^  1844;  andtba 
by  letters-patent  under  the  seal  appointed  by  the  tntf 
of  union  to  be  kept  and  used  in  Scotland  instead  of  tl 
great  seal  thereof,  bearing  date  the  ISth  of  Noveak 
1844,  the  like  exclusive  privileges  in  respect  of  tl 
use  of  the  said  invention  were  granted  to  the  phdntb 
his  executors,  administrators,  and  assigns,  to  be  ci 
joyed  and  exercised  by  him  and  them  within  Scotkmn 
and  that,  by  letters-patent  under  the  great  seal  i 
Ireland^  bearing  date  the  16th  .of  January^  1845,  tk 
like  privileges  in  respect  of  the  use  of  the  said  invei 
tion  were  granted  to  the  plaintiff,  his  execotorii  ftc 
to  be  enjoyed  and  exercised  by  him  and  them  witU 
Ireland;  and  that,  in  pursuance  of  the  provisions  P 
spectively  contained  in  the  said  several  letters-palaitfi 
Scotland  and  Ireland,  specifications  of  the  saul  Inva 
tions  had  been,  or  were  intended  to  be,  forthwith  da 
made  and  inrolled  by  the  plaintiff; — and  further  n 
citing  that  the  said  company  had  been  doly  fonoe 
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under  a  deed  of  settlement  bearing  date  the  2Snd  of  May       1848. 

then  last  past,  for,  among  other  things,  the  liorking  of       — — - 

the  said  several  patents  for  the  united  kingdom,  and      Pnaaow 

toe  said  company  had  been  registered  and  incorporated     Pilbbow's 

inider'the  provisions  of  the  afoi^esaid   act,  and  the  ATMosrHaaio 

««pitsl  of  the  same  consisted  of  600,00(«^  divided  into  ^^'•^^^  ^* 

W»000  shares  of  10/«  each ;-— and  further  reciting  that 

't  had  been  agreed  between  the  plaintiff  and  the  said 

^om^Mxj^  that  the  plaintiff  should  grant  to  the  said 

company  a  licence  for  the  exclusive  use  of  the  said 

sercnil  patents  for  the  united  kingdom,  during  the  re* 

onainder  of  the  several  terms  of  years  of  such  patents 

Vttpectively,  ip  manner   thereinafter  mentioned,  and 

•honld  also  enter  into  such  covenants  as  were  therein- 

•Aer  contained,  for  granting  to  the  said  company,  licence 

to  use  and  practise  all  other  improvements  in  the  in- 

^entKHi  afinresaid,  which  should  he  made  or  invented  by 

the  phintiff,  and  whether  the  plaintiff  should  obtain  a 

patent  or  patents  for  such  inventions  or  not ;  and  that, 

hi  consideration  of  such  grant  and  covenant,  the  sum  of 

I5,000f.  in  cash  should  be  paid  to  the  plaintiff  so  soon 

o  conveniently  could  be  after  the  execution  of  those 

presents,  out  of  the  money  raised  by  the  first  instal* 

Mnts  or  calls  on  the  shares  of  the  said  company ;— it 

^tt  witnessed,  tha^  in  pursuance  of  the  said  agreement 

h  that  behalf  and  in  consideration  of  the  prembes, 

the  phintiff  did  thereby  give  and  grant  unto  the  said 

Mipany  and  their  successors,  full  and  free  liberty, 

liMoe^  power,  privily,  and  authority,  to  use,  exercise, 

u^  put  in  practise  the  said  patent  invention  throughout 

^  miited  kingdom  of  Great  Britain  and  Ireland^  dur- 

^  ail  the  remainders  then  to  come  and  unexpired  of 

w  VMpective  terms  of  years  granted  by  the  said  re- 

"Pcttife  patents  for  England^  Scotlandj  and  Ireland^  for 

^  use  and  benefit ;  and  the  said  company,  for  them- 

'^  sod  their  soccessorsi  did  thereby  covenant  with 
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1S4>8.        the  plaiiUiflTi  his  executors  and  administrators,  that  the 

"        the  said  company,  or  their  successorsi  should  and  woe 

iLEBdw      p^y^  ^^  cause  to  be  paid,  to  the  plaintiff  the  said  pa 

PiLBftow's     chase-money  of  15,000/.,  oui  of  the  monetf  raited  by  1 

AmospHmo  f^^^  instalments  or  calls  on  the  shares  of 'the  said  oom 

pany  as  aforesaid, — as  by  the  said  deed,  reference  bei 
thereunto  had,  would,  amongst  other  things,  more  Tlj 
appear :  Averment,  that,  although  the  plaintiff  bad,  ait 
times  since  the  making  of  the  said  deed,  performed  m 
fulfilled  all  things  therein  contained  on  hb  part  and  ] 
half  to  be  performed  and  fulfilled ;  and  although  diw4 
instalments  or  calls  on  the  shares  of  the  said  compai 
were,  before  the  commencement  of  the  suit,  to  wit,  < 
the  1st  of  Jtdj/^  1845,  paid  to  the  said  company,  out  < 
which  the  said  company  might  and  ought  to  have  pfti 
the  said  sum  of  15,000/.,  and  tlie  said  company,  io  pu 
performance  of  their  said  covenant,  had  paid  to  tli 
plaintiff  a  small  pdrt  thereof,  to  wit,  1000£,  and  althong; 
a  convenient  and  reasonable  time  for  tlie  payment  ^ 
the  residue  of  the  said  sum  of  15,000/*,  since  tb 
making  of  the  said  deed,  and  since  the  payment  of  tb 
said  instalments  or  calls  to  the  said  companyi  b^ 
elapsed  before  the  commencement  of  the  suit;  yettl;^ 
said  company,  not  regarding  their  said  covenant,  luM 
not  paid  the  said  residue  of  the  sum  of  15,000li,  c' 
any  part  thereof,  but  had  hitherto  wholly  refused,  sa^ 
still  did  refuse,  to  pay  the  same,  or  any  part  thereof* 

The  second  count  stated,  that,  on  the  12th  of  ^mt 
1845,  by  certain  articles  of  agreement  in  writing,  tber 
made  between  the  plaintiff  of  the  one  part,  and  tbi 
said  company,  therein  described  as  registered  and  ttt' 
corporated  in  pursuance  of  an  act  of  parliament  mad^ 
and  passed  in  the  seventh  and  eighth  years  of  the  re^ 
of  Her  Majesty,  Queen  Victoria^  intituled  *<  An  act  fiM 
the  registration,  incorporation,  and  regulation  of  joinft' 
stock  companies,"  of  the  other  port,-— which  artidefl 
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Umd  i€ftled  with  the  seal  of  the  said  company,        1848. 
umI  were  then  signed  by  three  of  the  directors  of  the       "~~~ 
said  coiDpeiiy»  the  said  &c.  &c., — reciting  that  Her      ^"^^^ 
present  Majesty,  Queen  Victoria^  by  letters-patent,  &c«,     Pxlbbow's 
grsnted  unto  the  plaintiff,  his  executors,  administrators,  Atmosphbrio 
^uid  assigns,   the   sole  and   exclusive  licence,   power, 
prifilege,  and  authority  of  making,  using,  and  vending, 
for  the  term  of  fourteen  years,  an  invention,  &c.,  within 
-fiigiEsfid  and  Wales  and  Benoick^upon^Tweed ;  and  that, 
in  porsuance  of  a  proviso  contained  in  the  said  letters- 
iMtfot,  a  specification  of  the  said  invention  was  duly 
iiuolled  by  the  plaintiff  in  Her  Majesty's  high  court  of 
Oisooery,  on  the  16th  of  November j  1844;  and  that,  by 
kslten-patent,  &c,  bearing  date,  &c.,  the  like  exclusive 
privileges  in  respect  of  the  use  of  the  said  invention, 
Wcie  granted  to  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  to  be  enjoyed  and  exercised  by  him 
and  them,  within  Scotland ;  and  that,  by  letters  patent, 
&c  the  like  privileges  in  respect  of  the  use  of  tlie  said 
inveotioD,  were  granted  to  the  plaintiff,  his  executors, 
•dministrators,  and  assigns,  to  be  enjoyed  and  exercised 
by  him  and  them,  within  Irelhnd  ;  and  that,  in  pursuance 
^  provisoes  respectively  contained  in  the  said  several 
letters-patent  for^Scotiand  and  Ireland^  specifications  of 
the  said  inventions  had  been,  or  were  intended  to  be 
brthwith,  duly  made  and  inrolled  by  the  plaintiff;  and 
fcrther  reciting  that  the  said  company  had  been  duly 
twrned  under  a  deed  of  settlement  bearing  date  the 
SSnd  of   May  then   last  past,  for  the  purchase  and 
^king  of  the  said  several  patents  for  the  united  king- 
dom, and  any  other  patents  which  could  or  might  be 
obtained  for  the  invention   aforesaid,   in   any   foreign 
Miiry,  place,  or  kingdom,  and  for  the  granting  licences 
f  the  use  of  all  such  patents,  at  home  and  abroad ; 
d  that  the  said  company  had  been  registered  and 
vwporated  under  the  provisions  of  the  aforesaid  act ; 
OL.  V.  —  c.  B,  o  G 
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1848.  and  that  the  capital  of  the  same  consisted  of  GOOyOOOi 
— —  divided  into  60,000  shares  of  102.  each ;  and  forthi 
PiLBRow  reciting  that  the  plaintiff  had  offered  to  sell  sbsola«d 
PiLBRow's  ^^  ^^^  ^^^  company  the  said  several  patents  for  ll 
Atiiosphbrio  united  kingdom,  and  the  benefit  and  advantage  of  tl 
AiLWAT  0,  g^^^  respectively,  free  from  incumbrances,  at  or  for  tl 
price  or  sum  of  15,0002.  in  cash,  and  4,500  shares  i 
the  said  company,  upon  each  of  which  shares  the  ft 
sum  of  10/.  was  to  be  considered  as  paid  up ;  and  th 
the  said  company  were  willing  to  purchase  sacb  pater 
upon  the  terms  aforesaid,  so  soon  as  the  same  coald  1 
law  be  effected,  and  an  act  of  parliament  should  hai 
been  obtained  authorising  the  said  purchase  by  ^ 
company;  and  that,  in  the  meantime,  and  until  aoc 
act  of  parliament  could  be  obtained,  it  had  been  pn 
posed  that  the  plaintiff  should  grant  to  the  said  com 
pany  a  licence  for  the  exclusive  use  of  the  said  seven 
patents  during  the  remainder  of  the  several  tennis 
years  of  such  patents  respectively ;  which  had  bes 
done,  by  an  indenture  of  licence  bearing  date,  and  ddB 
executed^  the  day  before  the  date  of  the  said  agreemeoS 
and  further  reciting  that  the  plaintiff  and  the  compiM 
were  desirous  of  entering  into  such  agreement  in  rtf 
spect  of  the  premises  as  was  thereinafter  contained  :*-" 
it  was  witnessed,  that,  for  effectuating  the  said  desire^  8 
was  thereby  agreed  and  declared  between  and  by  th' 
parties  to  those  presents,  and  the  plaintiff  did  for  bmt' 
self,  his  heirs,  executors,  and  admmistrators  (but  stf 
far  only  as  the  covenants  and  agreements  thereioaAei 
contained  were  to  be  observed  or  performed  by,  or  wari 
applicable  to,  the  plaintiff,  or  his  heirs,  &c.,)  tbereb) 
covenant  with  the  said  company  and  their  successors  (laK 
so  far  only  as  the  covenants  and  agreements  thereia' 
after  contained  were  to  be  observed  or  performed  bfi 
or  were  applicable  to,  them  or  their  successors)^  sod 
the  company  did  thereby  covenant  with  the  phunCiC 
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ius  ezecoton  and  admiDistrators,  in  manner  following,        1848. 

^  is  to  8ay»  that,  whensoever  the  said  company  or 

^^ir  successors  should  apply  for  an  act  of  parliament 

w  enable  them  to  purchase  and  take  a  conveyance  of     Pilbbow'sI 

*c  Hid  several  letters-patent  for  the  united  kingdom,  ^**^*""^ 

^en  the  plaintiff,  his  executors  or  administrators,  should 

*tid  woold,  upon  the  request  of  the  said  company  or 

^'^r  SQocessors,  and  whether  such  application  to  par- 

^'SQieDt  should  be  made  in  the  then  next  session  thereof^ 

^^  at  any  time  thereafter,  join  and  concur  with  the  said 

^^Hnpany  or  their  successors  in  the  said  application,  and 

^'Sn  the  petition  for  the  said  intended  act,  an(}  testify 

bis  consent  thereto,  and  to  all  other  acts  and  deeds  for 

^^ilitating  and  promoting  the  success  of  such  applica- 

^n,  and  assisting  the  said  company  and  their  sue* 

C'csaors  therein,  and  procuring  the  said  intended  act  to 

be  passed  into  a  law,  as  by  the  said  company  and  their 

^Qccessors,  or  their  counsel  in  the  law,  should  be  ad* 

'^ised  or  devised  and  required,  and  should  and  would, 

mitnedtately  after  the  said  intended  act  should  be  passed, 

■Qd  so  soon  as  the  same  could  or  might  lawfully  be 

^one^  convey  and  assure  the  said  several  patents  for  the 

^mited  kingdom,  unto  the  said  company  and  their  suc- 

^^asors ;  or,  at  the  option  of  the  said  company,  the  said 

Patents    might,    without  any  further   consent  of  the 

plwntiff,  his  executors  or  administrators,  be  vested  by 

^  said  act  in  the  said  company  and  their  successors, 

^  dieir  absolute  use  and  benefit :  and  that  the  sum 

of  15,0002.  in  cash  should  be  paid  to  the  plaintiff  as  soon 

tt  conveniently  could  be  done  after  the  execution  of  the 

^  ardcles,  cut  rf  the  money  raised  by  the  Jirst  install 

*^  or  calls  an  ike  shares  in  the  said  compatn/f^-^BS  by 

^  laid  articles,  reference  bemg  thereunto  had,  will, 

*i^gst  other  things,  more  fully  appear :  Breach,  that, 

dthoi^  the  plaintiff  had,  at  all  times  since  the  making 

^  the  said  articles,  performed  and  fulfilled  all  things 

GO  8 


448  HILARY  TERM, 

18ift.       therein  contained  on  bis  part  and  liehalf  to  be  perfin 

■        and  fulfilledy  and,  although  the  said  companyt  witi 

FiLBRow      convenient  and  reasonable  time  after  the  execatii 

PiLBBow*s     the  said  articles  of  agreement,  to  wit,  on  the  1 

ATMotraiRio  September,  1845,  could  and  mighty  by  calls  and  u 

ments  on  the  shares  of'  the  said  compawf^  have  raiu 
said  last'tnentioned  sum  of  15,000/.,  and  a  convei 
and  reasonable  time  for  raising  the  said  moiiey» 
paying  the  same  in  cash  to  the  plaintifT,  From  and 
the  execution  of  the  said  articles  of  agreementf 
elapsed  long  before  the  commencement  of  the  : 
and  although  the  said  company  had,  in  part  perfi 
ance  of  their  last-mentioned  covenant,  paid  to  the  p 
tifF  a  small  part  of  the  last-mentioned  sum  of  15,0 
to  wit,  1000/.,  yet  the  said  company,  not  regarding  t 
last-mentioned  covenant,  had  not  paid  the  resido 
the  said  last-mentioned  sum  of  15,000/.,  or  any| 
thereof,  and  had  refused,  and  still  did  refuse,  to 
the  same,  or  any  part  thereof^  &c. 

Third  plea,  — to  the  first  count,  —  that  the  said  d 
of  settlement  in  that  count  mentioned  and  referred 
was  obtained  by  the  fraud,  covin,  and  misrepresentii 
of  the  plaintiff  and  others  in  collusion  with  him. 
verification. 

Fourth  plea,  -^  to  the  first  count,  —  that  the  regi 
and  incorporation  of  the  said  company,  recited  in 
said  deed  in  that  count  mentioned,  were  obtained  by 
fraud,  covin,  and  misrepresentation  of  the  plaintiff 
others  in  collusion  with  him,  •^- verification. 

Eighth  plea,  —  to  the  first  count,  -—  that  the  i 
company  was  formed  by  and  under  a  certain  deei 
settlement  in  the  said  first  count  mentioned  and  refei 
to,  and  that  such  deed  of  settlement  l)ears  date^  to 
the  22nd  day  of  May,  1S4-5,  and  was  and  is  made 
tween  the  several  persons  whose  names  are  tbereo 
subscribed,  and  whose  seals  are  thereunto  affixed,—! 
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one  of  which  said  persons  was  and  is  the  plaintiff,  -—  of       1848« 
llie  first  part,  the  Right  HonovBhle  ArtkwAlgeniony  Earl       ""'"~ 
fJiEueXf  and  George  BucIcUy  Bolton^  of  the  second  part,        '^drov 
and  Francis  John  Lambert^  of  the  fourth  part — profert;     Pilbrow'b 
and  that  thereby,  after  reciting  as  therein  was  recited,  Atmosphbbio 
each  of  them  the  said  parties  wliose  names  and  seals 
were  tliereunto  respectively  set  and  affixed,  save  only 
the  parties  thereto  of  the  second  part,  did,  for  himself 
sod  herself,  and  his  and  her  heirs,  executors,  and  ad- 
ministrators, respectively,  and  as  to  and  concerning  only 
the  acts,  deeds,  and  defaults  of  himself  and  herself  re- 
spectively, and  his  and  her  heirs,  executors,  and  ad- 
Jninistrators,  covenant,  declare,  and  agree  with  and  to 
the  said  parties  thereto  of  the  second  part,  as  trustees 
on  behalf  of  the  said  Company,  in  manner  expressed, 
among  others,  in  the  several  clauses  in  the  said  deed,  and 
^  tl)at  plea,  contained,  that  is  to  say,  that  a  capital  of 
^00,000^  should  be  raised  by  the  issue  of  60,000  shares 
^f  lot  each ;  that  the  directors  might  proceeil  and  carry 
^  the  business  of  the  company,  although  all  the  60,000 
^ares  should  not  have  been  subscribed  for;  that,  to 
^rry  on  the  business  of  the  company,  it  should   be 
lawful  for  the   directors,  from  time   to   time  as   they 
^ight  deem  expedient,  to  make  such  call  or  calls  on 
the  shareholders  for  the  payment  of  such  instalment  or 
instalments  on  their  shares  in  the  capital  of  the  company, 
l^eyond  any  call  or  calls  then  already  paid,  as  the  di- 
rectors should,  from  time  to  time,  think  necessary,  until 
the  whole  thereof  should  be  paid,  —  which  instalment 
or  in^taloients  each  and  every  of  the  parties  thereto,  his 
executors  and  administrators,  should  duly  pay  accord- 
ingly-, provided,  nevertheless,  that  no  more  than  1/.  per 
thare  should  lie  called  for  at  any  one  time,  and  that,  after 
^y  call  should  have  been  made,  twenty-one  days  at 
levt  should  elapse  before  any  further  call  should  be 
^e;  that  none  of  the  shareholders  in  the  said  com- 
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1848.       pany  should  in  any  way  interfere  or  intermeddle  in 
'  affairs  or  concerns  thereof,  except  so  far  as  they  mi 

°^^^^  be  authorised  so  to  do  by  virtue  of  the  said  deecl. 
RPiumow's  settlement ;  that  the  directors  should}  as  soon  as  con^^ 
TMOsFBBBio  niently  could  be  after  the  complete  registration  of  t 
said  company,  cause  to  be  satisfied,  out  of  the  funds 
the  said  company,  all  the  costs,  charges,  and  demmo 
upon  the  said  company  for  business  already  done  < 
account  of  the  said  company,  and  which,  on  the  day 
the  date  of  the  said  deed  of  settlement,  should  remai 
unsatisfied,  including  the  costs  and  charges  incidental  f 
the  formation  of  the  said  company,  and  the  costs  vn 
expenses  of,  and  relating  to,  the  preparing  and  executio 
the  said  deed,  and  should  also  pay,  or  cause  to  be  paici 
to  the  plaintiff,  with  and  out  of  the  money  received  froc 
the  first  calls  on  the  shares  of  the  said  company,  alkc 
providing  'thereout  a  sufficiency  to  meet  the  necessa^ 
expenses  of  the  said  company,  the  said  sum  of  15,000 
in  cash :  Averment,  that,  from  the  time  of  the  execotics 
of  the  said  deed  of  settlement  hitherto,  no  calls  oris 
stalments  on  the  shares  of  the  company  had  been  raised 
or  paid  to,  or  received  by,  the  said  company,  or  to  ^ 
by  any  persons  on  their  account,  sufficient  to  sati»' 
the  necessary  expenses  of  the  said  company,  acooic: 
ing  to  the  true  intent  and  meaning  of  the  said  deeC 
and  the  said  sum  of  15,000/.,  or  any  part  tbereo^-^ 
verification. 

The  eighteenth  plea  was  a  similar  plea,  to  the  secern^ 
count. 

Twenty-first  plea,  —  to  the  second  count,  —  that  tin 
said  company  was  not  incorporated  by  any  charter  o 
act  of  parliament,  nor  was  the  same  duly  and  lawiblh 
registered  and  incorporated,  according  to  the  form  a 
the  statute  in  such  case  made  and  provided  and  in  tk 
said  deed  and  articles  of  agreement  respectively  mcc 
tinned,  at  the  respective  times  of  the  making  of  the 
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and  articles  of  agreement  in  the  declaration  men-  1 848. 

ftioned,  or  either  of  them,  —  verification.  

Twenty-second  plea, — to  the  second  count,  —  that  P^-^Ro^ 

Cbe  said  company  was  a  company  requiring  a  certificate  of  Pilbrow's 

oompiete  registration,  within  the  true  intent  and  mean-  Atmosphbrio 

io^  of  the  said  act  of  parliament  in  the  declaration  first  ^^^^     • 


mentioned ;  and  that,  at  the  time  of  the  obtaining 

a  certificate  of  complete  registration  by  the  said  com- 

panyf  the  said  company  was  not  formed  by  a  deed  or 

iRnritiiig  under  the  hands  and  seals  of  the  shareholders 

tliereiny  or  any  of  themi  in  pursuance  of  the  provisions 

csf  the  statute  in  such  case  made  and  provided,  and  in  the 

said  declaration  first  above  mentioned,  nor  was  there, 

Mtny  dm^  any  such  deed  of  settlement  of  the  said  com- 

pny,  as  is  required  by  the  said  statute,  —  verification. 

The  plaintiff  demurred  generally  to  the  third  and 
Cmth  pleasy  and  specially  toXhe  eighteenth,  twenty-first, 
mA,  twenty«second|  and  replied  de  injuri&  to  the  eighth 
plou 

The  defendant  demurred  specially  to  the  replication 
ie  the  eighth  plea. 


RBoUnsan  (with  whom  was  Talfburdy  Serjt.),  for  the      Jan,  19. 
phuotiff.     The  third  plea  is   clearly  bad :  it  alleges.  Third  and 
geaeraHy,  that  the  deed  of  settlement,  —  not  the  deed  fo^i^th  pleas 
upon  which  the  plaintiff  declares,  —  was  obtained  by 
had  and  covin ;  and  it  is  not  stated  upon  whom  the  sup- 
poied  fraud  was  practised.    The  fourth  plea,  —  that  the 
Kgistiy  and  incorporation  of  the  company  recited  in  the 
ff       deed  of  settlement,  were  obtained   by  the  fraud  and 
t\       esfin  of  the  plaintiff  and  others,  —  leaves  the  alleged 
fiiod  equally  remote  from  the  deed  declared  on. 

.  BooiU  was  called  upon  by  the  court  to  support  these 
pieas.  The  third  and  fourth  pleas  seek  to. shew  that 
the  deed  of  aettlemeut  and  the  incorporation  are  void. 
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1848.       The  7th  section  of  the  7  &  8  Vid.  r.  1  lO,  —  the  ad  for 
"  the  registration,  incorporation,  and  regolation  of  joint- 

FuMBow      stock  companies,  —  enacts  **  that  it  shall  not  be  lawfol  for 
PiLBBow's     any  joint-stock  company  hereafter  to  be  formed  for  any 
AncotPBBaio  purpose  within  the  meaning  of  the  act.  Sec,  to  act  other- 
wise than  provisionally  in  accordance  with  the  act,  until 
such  company  shall  have  obtained  a  certificate  of  com* 
plete  registration  as  hereinafter  provided,"  &c.      The 
consequence  of  non-registration,  is,,  that  there  is  imv 
company  in  existence  that  was  capable  of  contracting, — 
a  state  of  things  which  the  defendants  Megp  to  have  been 
brought  about  by  the  plaintiff's  fraud.    Unless  there  be 
a  valid  deed  of  settlement,  there  can  be  no  valid  deed 
upon  which  the  plaintiff  can  sue ;  nor  can  any  funds  be 
raised  out  of  which  the  15»000/.  could  be  paid.     Tlie 
third  plea,  therefore,  strikes  at  the  very  root  of  the 
plaintiff's  claim.     IfVilde,  C.  J.    The  first  count  allq;es 
that  the  company  have  raised  the  money,  and  have 
omitted  to  pay.    Matde^  J.     And  the  plea  admits  it.] 
That  does  not  affect  the  argument.     [Maule^  J.     Upon 
whom  is  the  alleged  fraud  committed  ?J     It  may  be  dif- 
ficult to  say.     The  plea  alleges  that  the  execution  of 
the  deed  was  obtained  by  means  of  fraud.    [Afetc&v  J- 
The  plea  neither  states  from  whom  or  by  whom  the 
execution  was  obtained.]     The  fourth  plea  is  not  met 
by  that  difficulty  :  it  states  tliat  the  registry  and  incorpo- 
ration of  the  company  were  obtained  by  the  fraud  and 
covin  of  the  plaintiff' and  others  in  collusion  with  bim. 
The  statute  was  passed  for  the  protection  of  sharehddera 
and  of  the  public.   It  requires  that  the  company  shall  be 
completely  registered,  before  they  are  in  a  situation  to 
contract.    If  a  man  has  obtained  the  registry  and  inoor* 
poration  of  a  company  by  means  of  fi*aud,  can  he  be 
permitted   to  avail    himself  of  a  deed   so  obtained! 
IMaule,  J.     Would  a  plea  to  an  action  for  goods  sold 
and  delivered,  ^^  that  the  goods  were  obtained  by  fraud,"* 
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be  s  good  plea ?3    Perhaps  not    ^WHde^CJ.    The  1848. 

defendtnts  themselves  were  parties  to  the  registry  and  — — — 

hworponition  of  the  company.]     At  that  time  the  com-  P»""«^ 

pioy  hid  no  existence.     iMatde,  J.  It  is  not  true,  that  Pilbrow's 

a  deed  that  is  obtained  by  fraud,  is  therefore  void.   The  Atvosphbbic 

role  18,  that  the  party  defrauded  may,  at  his  election,  ^"•''"  ^^ 
trcttt  it  as  void.] 

BMnson.    The  first  count  alleges  that  money  had  As  to  the 
been  raised  by  the  company,  out  of  which  they  might,  and  ®'8n"*  Pl«»* 
ongbtto,  have  paid  the  15,000/.  The  eighth  plea  states 
thtt  the  company  was  formed  by  and  under  a  certain 
deed  of  settlement  in  the  first  count  mentioned,  which, 
MDOogst. other  things,  provided  that  the  directors  should, 
AS  soon  as  conveniently  could  be  afler  the  complete  re- 
gistration of  the  company,  cause  to  be  satisfied,  out  of 
(he  foods  of  the  said  company,  all  the  costs,  charges, 
^  demands  upon   the   said  company  for    business 
■Ireidy  done  on  account  of  the  said  company,  and  which, 
^  the  day  of  the  date  of  the  said  deed  of  settlement, 
^'^d   remain    unsatisfied^    including    the    costs    and 
^vges  incidental  to  the  formation  of  the  said  company, 
^  the  costs  and  expenses  of  and  relating  to  the  pre- 
P^mg  and  executing  the  said  deed,  and  should  also 
P«7  or  cause  to  be  paid  to  the  plaintifi*  with  or  out  of 
^  money  received  from  the  first  calls  on  the  shares  of 
^esaid  company, — after  providing  thereout  a  sufiiciency 
^  meet  the  necessary  expenses  of  the  said  company, — the 
itid  sum  of  15,000/.  in  cash;  and  avers,  that,  from  the 
^  of  the  execution  of  the  said  deed  of  settlement 
kitherto^  no  calls  or  instalments   on  the  shares  of  the 
tttd  company  have  been  raised  or  paid  to,  or  received 
bj  the  said  company,  or  by  any  persons  on  their  ac- 
ooont,  sufiicient  to  satisfy  the  necessary  expenses  of  the 
aid  compan}**  according  to  the  true  intent  and  meaning 
of  the  said  deed,  and  the  said  sum  of  15,000/.,  or  any 
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184.  part  thereof.    That  plea  is  clearly  bad     Sappose  th 

""""^  two  deeds,  that  is,  the  deed  of  settlemeDt  and  the  dee 

'^fpT^'^  declared  on,  are  quite  inconsistent  with  each  other,  th 

PiLBBow's  latest  in  point  of  date  supersedes  the  prior  deed  :  Pm 

Atiiosphuleo  i„iQjf.g  y^  Colbum.  {a)    Here,  the  second  deed  provide 

that  the  15,000/.  shall  be  paid  out  of  the  money  raiae 
by  the  first  instalments  or  calls  on  shares  in  the  coo 
pany.  The  plea  merely  states  that  no  calls  or  instal 
ments  have  been  raised  from  the  time  of  the  execotioi 
of  the  deed  of  settlement,  not  that  no  money  had  bee 
previously  raised.  It  may  fairly  be  inferred  from  th 
language  of  the  covenant  that  the  company  had  at  thi 
time  funds  in  hand.  Though  they  might  not  have  beei 
in  a  situation  to  make  calls,  they  had  thedeposits^  whid 
may  be  termed  instalments. 

Bovillf  contrh.  If  the  covenant  had  merely  been  U 
pay  the  15,000/.,  it  may  be  conceded  that  the  deed  o< 
settlement,  —  though  executed  by  the  plainti£^  —  woolc 
not  have  controlled  the  subsequent  deed.  But  the  eOi 
venant  declared  upon  is  not  a  covenant  to  pay  absoi 
lutely,  but  to  pay  out  of  a  particular  fund  which  i 
pointed  out  in  the  first  deed.  It  is  only  nnder  the  deea 
of  settlement  that  any  money  can  be  raised  at  aU.  Th- 
second  deed  can  only  be  explained  by  a  refereneo  U 
the  first. 

Wilde,  C.  J.  The  second  deed  modifies  die  fifii 
The  two  are  quite  consistent.  At  the  time  the  first  deafl 
was  executed,  the  number  of  shareholders  was  aneertaim 
it  was  ascertained  at  the  date  of  the  second  deed.  Thep* 
instruments  are  carefully  framed  by  skilful  hands:  sft^ 
we  must  take  the  language  to  have  been  advisedly 

(a)  1  C.  ilf .  4  jR.  65.,  47VnoiL840. 
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X  cJiink  tbe  fiur  construction  of  the  second  deed,  is,  that        1848. 
company  undertake  that  sufficient  money  shall  be 


to  pay  the  15,000/.  Pilbbow 

PiLBBOv's 

Mmjlb,  J.    Hie  eighth  plea  does  not,  in  my  opinion,  Atmospbbbic 
preaent  a  shadow  of  defence.     And  the  eighteenth,       ^^^^^    ^ 
nrhich  18  a  similar  plea  to  the  second  count,  must  share 
tbe  same  fate. 

Bobimon.    The  twenty-first  plea,  —  that  the  company  As  to  the 

was  not  incorporated  by  any  charter  or  act  of  parlia-  twenty-first 

*  and  twenty- 

nent,  nor  was  the  same  duly  and  lawfully  registered  geoond  pleai. 

amd  incorporated  according  to  the  statute,  at  the  times 
of  the  making  of  the  deed  and  articles  of  agreement  in 
tlie  declaration  mentioned,  —  is  clearly  bad.  It  is  not  a 
plet  of  nnl  tiel  corporation ;  but  it  professes  to  negative 
ioeorporatioD  in  certain  ways,  at  particular  times.  Tbe 
precise  mode  of  incorporation  is  quite  immaterial.  It 
might  be  a  foreign  incorporation.  {Cresvwelly  J.  Or 
^ni  incorporation  by  prescription.]  Probably  that  would 
iaiply  a  charter  or  act  of  parliament.  In  Henriques  v.  The 
JiniA  Wat  India  Compamf  (a),  it  was  held  that  a  foreign 
corporation  may  sue  in  their  corporate  name  here.  The 
like  was  held  in  the  case  of  The  National  Bank  of  St. 
Ckarks  T.  De  Bemales.  (b)  This  plea  is  also  bad  for 
patting  in  issue  matter  of  law.  In  Hume  v.  Liver" 
su(gv(r),  it  was  held,  that  a  plea,  to  a  declaration  on  a 
hiiMiond,  that  no  proper  affidavit  of  debt  was  filed,  was 
bid.  {Mnuk^i.  The  company  may  not  have  been 
^doly  and  lawfully"  roistered,  by  reason  of  the  breach 
flf  some  one  of  the  many  regulations,  the  non-obser« 
iioce  of  which  might  not  vitiate  the  certificate  of  re- 
gistry.]   In  WM  V.  James  (d)^  to  debt  on  bond  by  the 

(a)  2  L4.   Rapn.    1532.,  (c)  1  C.SfM.332. 

1  Ara.  612.  (d)  JM.S^W.  279- 
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1848.        treasurer  appointed  by  commissioners  acting  nudes 
local  lighting  and  paving  act,  against  a  collector  of 


PiLBBow      jjj^ J  jjjg  sureties,  —  the  defendants  craved  oyer  of   1 

PiLBRow's     bond  and  condition,  which  recited,  inter  alia^  thatlTL 

Atmospbebio  one  of  the  defendants,  had  been  appointed  collediMK 

iLWAT    o.  ^y^^  ^^^^  ^^^  ^^  J  payable  under  and  by  virtue  of  tbe  m 

and  had  been  called  upon  to  give  security  for  the  d 
performance  of  the  office ;  and  the  condition  was,  i>« 
alia^  for  the  collection  of  all  such  rates  as  H.J.  sboo 
be  directed  to  demand  and  obtain  by  virtue  of  his  an 
office,  and  for  delivering  a  true  account  of  and  payii: 
to  the  treasurer  of  the  commissioners,  all  moneys  li 
him  received  ^^  by  virtue,  and  for  the  purposes,  of  th 
said  act:"  the  defendants  then  pleaded,  so  for  as  relate 
to  that  part  of  the  condition,  that,  *^  during  the  continai 
ance  of  the  said  appointment,  no  rate  was  made^  or  d 
anxf  V)ay  existed^  vohich  he  the  said  H.  J.  could  legalbff  ^ 
according  to  lawj  collect  or  get  in,  or  could  legally,  or  te^ 
cording  to  law,  demand  or  obtain  by  virtue  of  kista^ 
office,  and  that  he  did  not,  at  any  time  during  tbe  oo^ 
tinuance  of  his  said  appointment,  legally  receive  ars 
money  by  virtue,  or  for  the  purposes,  of  the  said  actc: 
relative  to  the  collectorship  of  the  said  rates:"  and 
was  held,  that  the  plea  would  have  been  bad  on  sped^ 
demurrer,  if  the  objection  had  been  sufficiently  pointer 
out,  for  attempting  to  raise  an  issue  of  law,  and  for  na 
shewing  positively,  either  that  no  rate  was  made,  or  ii 
what  the  alleged  illegality  consisted.  So,  in  Ran^tn 
V.  Copeland  {a),  in  assumpsit  by  the  public  officer  of  i 
company,  described  in  the  declaration  as  carrying  os 
the  business  of  bankers  in  England,  according  to  tb< 
7  G.  4.  c.  46.,  —  a  plea  that  the  company  carr}'ing  oi 
business  as  in  the  declaration  mentioned,  consisted  <3 
more  than  six  persons,  and  that  they  were  illegally  as 

(a)  6  Ad.  S^'  E.  482. 
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loctited  togttber,  and  carried  on  such  business,  for  the       1848. 

JNirpoM  of  borrowing  and  taking  up,  in  England,  money       — — ^ 

on  their  bills  and  notes,  payable  on  demand,  or  at  less      ^^^^^ow 
•  ^* 

thmn  mx  months  from  the  borrowing,  during  the  conti-    PiLBnow'f 

naance  of  the  pririlege  granted  to  the  Bank  of  England  Atmosphkhio 
by  die  statute  SSc^fF.4.c.  98.,  —  was  admitted  to  be  ^^^^^^^  ^^' 
hsd,  if  demurred  to,  on  the  ground  that  it  put  in  issue 
OMUter  of  law,  as  well  as  matter  of  fact.    The  objection 
here  arises  from  a  misconception  of  the  statute.    The 
registration  is  not  avoided  by  a  failure  to  observe  some 
one  or  more  of  the  directions  contained  in  the  7th  section, 
and  in  schedule  A.  there  referred  to;   The  registrar  is  the 
proper  person  to  determine  whether  or  not  there  has  been 
a  sufficient  compliance  with  the  statute,  before  granting 
a  certificate  of  complete  registration,  (a).     [Maule,  J. 
The  plea  negatives  the  absolute  perfection  of  the  re- 
gistrj.    It  may  be  that  the  act  has  been  substantially 
complied  with,  but  that  some  of  the  matters  required 
to  be  stated  are  not  stated  in  a  tabular  form.]  Th6  plea 
tkmld  at  least  point  out  in  what  the  supposed  illegality 
cottbts.    The  defendants  are  not  responsible  for  any 
^Moissioo  or  breach  of  duty  by  the  officer :  Margate^Pier 
Gm^iry  T.  Hannam.  {b)  IfVtlde,  C.J.  Under  the  ships' 
'cgistry  acts,  it  has  been  held  that  an  omission  on  the 
ptrt  of  the  officer,  will  not  avoid  the  transfer  of  the  ship.] 
^  in  Cook  r.  Henson  (c),  the  inconvenience  of  entering 
^ipoo  such  an  inquiry,  is  pointed  out  by  Tindal,  C.  J. 
fiendes,  here,  the  defendants  are  estopped  from  urging 
Ais  olijection ;  for,  it  is  expressly  recited,  in  the  deed 
dedarcd   upon,  that  the  company  has  been    *^  regis- 
tered and  incorporated  in  pursuance  of  the  act."     In 
fiBv.  The  Manchestev-and'Salford'Water'Works  Com-^ 

(«)  For  the  practice  on  this         (b)  SB.Sf  Aid.  266. 
tBl^  see   Tayhr^B    Joint-         (c)  Ani^,  Vol.  I.  p.  908. 
h$A  Coropsniet*  registration 
ietB,p.ll8.6l  M^. 


m  flbGgor  lacd  on  •  bond 

firom  plead* 
oaloi  he  can 
dK  ml  tnuMctioD  was 
Sm,  m  Bmrntm  r.  Ti^hrib), 
Aat^  bjr  indent  mne^— 
oertun  ioH 
of  loamf,  and  had  oIh 
and  that  be  had 
ta  let  then  nae  the  said  in- 
of  Ae  tcm  gianted  by  the 
ofocftaiD  eofenants,  SWi, 
pernk  the  defendants  to  nte^ 
and  patent^  and 
of  the  grant,  Sec,  oove- 
;<n  their  part;  alleging 
The  defendant  pleaded^ 
ahsr  aetnv  not  de  {naeai,  ihift  the  mpposed  inventioo 
nnc  IB  xhe  Aiiairii  flMudoned,  was  not  nor 

the  pbintiflr  was  not  the 
Its  in  the  inden- 
And  it  was  held,  on 
^jcausBl  neoncTsr, dufS, if ihe  pleas amoanted  toadeBnU 
af  3K  jimMBxiFi  hmsmg  Javemed  the  improvement^  i^ 
Uif  3«i»e  h:  miuA  die  dood  alkged  him  to  have 
Kk  xnr  nsKoinaus  war  f^i*i|i{ni  fay  their  recital  in 
uKi£  innn:  «mrradirTnig  dial  bcL    Lord  Detmum 
arcs:  -^Jb>^  ir  xbecbctrine  laid  down  in  C!E».£Al.S5i.h^ 
iha:  ji  Tscjsal  Mdi  aca  condndc^  bccanse  it  is  no  direct 
nfirxucirnk  xhf  nflzhcinnr  of  Lord  Coke  is  a  verr  gieit 
tmr:  hoLi  icikx  afWRy  ha&,fayhisdeed9  reciteda^ 
ronr  iko.  sbooeki  imadnoBd  br  'whereas,*  itseews» 
nii  m^Ktobunif  r^  sn  dun  he  diall  not  be  boond  by  is 
i*vii  ttsenBs^  »  made  snder  seaL    This  poat  as 
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nndi  oonadered  in  Laiman  ▼•  Tremere.  (a)    There       .1848. 

could  hare  been  no  case  in  which  the  court  would  have 

beea  more  strongly  inclined  to  struggle  against  the  ^ 

(ioctrine  of  estoppel,  than  that.    The  action  was  upon  a     Puabow's 

boocL   The  condition,  set  out  on  oyer,  recited  that,  by  j^JJJJJ^^^ 

iodentore  of  lease  between  the  plaintiff's  testator  and 

thedefisndant,  the  testator  demised  premises  to  the  de- 

fcndint  at  the  yearly  yent  of  1 7()L ;  and  the  condition 

VIS,  payment  to  the  testator  of  that  sum.  The  defendant 

pleaded  that  the  lease  in  the  condition  mentioned,  was  a 

kue,  the  reddendum  of  which  was  140A  only,  and  that 

Uiat  som  had  always  been  paid  ;  to  which  the  plaintiff 

replied  that  the  yearly  sum  of  1 702.  had  not  been  paid. 

On  demurrer,   it  was  held  that    the  defendant  was 

Estopped  from  pleading  a  lease  at  140^.,  which  was,  in 

^ftet,  the  same  as  saying  that  there  was  no  lease  at  170/., 

*s  mentioned  in  the  bond.    This  was  as  strong  a  case 

^s  csn  be  conceived ;  and  the  averment  creating  the 

Estoppel,  was  introduced  by  way  of  recital:  yet  this 

^oort^  upon  the  greatest  consideration  of  the  cases, 

indent  and  modem,  decided  for  the  estoppel.'' 

The  twenty-second  plea  is  similar  to  the  twenty-first, 
Ooerely  bringing  down  the  statement  of  non-incorporation 
U)  the  time  of  pleading.  The  observations  made  upon 
Uie  fenner  plea,  will,  therefore,  equally  apply  to  this. 
The  defendants,  being  sued  as  a  corporation,  have 
entered aniqppearance  in  their  corporate  name,  and  they 
^km  appear  by  counsel.  They  could  be  sued  in  no 
other  way:  Case  of  ne  Lombardy  Merchants,  {b) 

M  1  JdL  if  E.  lySLf  SN.Sf  as  AD  appearance  by  the  com- 

•If.  oOS.  pany — against  whom  the  action 

(()  Bro,  Ahr,  tit.  Corpora^  was  brought  by  a  writ,  which 

%i«  tmd  CapaeiHeif   pL  2S,,  ran    thus,    PnBcipe    Societate 


T»  19  ^'  6f  fo.  80^  pi.  Lwnbardorum    Lond.  Merco* 

ll.  Bat  in  that  case  the  reason  torum  de  Floreneia, — was,  that 

iDeged  fbr  not  recording  the  ap-  the  two  said  that  (hey  were  not 

fesnuMe  ef  die  two  Lombank  de  la  FelawMp. 
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1848.  Bovillf  cotUrd.     The  twenty*first  and  twenty^secxm 

— ^       pleas  are  well  pleaded.  To  create  a  strict  legal  estappe 

PiLBRow      ^1,^  statements  in  the  indenture,  and  the  all^;ationa  i 

Pxr^Row's     the  plea,  must  be  identical.     Here,  the  plea  does  im 

Atmosphkrio  shew  any  estoppel ;  it  simply  shews  that  which,  amomii 

to  evidence.  The  recital  in  the  deed  is»  that  the  em 
pany  was  ^*  registered  and  incoi^porated  in  porsnanoe  i 
the  statute:"  the  allegation  in  the  plea  is,  that  the  con 
pany  was  not  *^  duly  and  lawfully  registered  and  ii 
corporated  according  to  the  form  of  the^  statute,"  & 
It  is  said  that  these  two  pleas  are  bad,  because  they  i 
not  exclude  the  possibility  of  a  foreign  incorporatioi 
and  cases  were  cited  to  shew  that  a  foreign  corporatk 
may  sue  here  in  its  corporate  name.  That  may  be  u 
but  here,  the  deed  itself  recites  that  the  incorporaUoo 
under  the  act  of  parliament :  all  other  modes  of  inooi 
poration,  therefore,  are  necessarily  excluded.  Then, 
is  said  that  the  plea  is  bad  for  putting  in  issue  matti 
of  law.  No  doubt,  it  is  a  rule  of  pleading,  that  a  ooi 
elusion  of  law  shall  not  be  traversed.  But  there  ai 
many  instances  of  traverses  being  held  good,  thong 
involving  matter  of  law  as  well  as  matter  of  fact.  Thu 
a  plea  to  an  action  for  the  infringement  of  a  paten 
that  no  specification  had  been  duly  inroUed,  or,  I 
an  action  on  an  annuity  deed,  that  no  memorial  ha 
been  duly  inrolled,  would  be  free  from  objedioi 
In  Munlz  v.  Foster{a)t  in  cose  for  infringing  a  pi 
tent,  the  declaration,  after  setting  out  the  letters-pi 
tent,  with  the  usual  proviso  for  making  them  voi 
in  case  of  the  non-inrolment  of  a  specification  witbii 
six  calendar  months,  alleged  that  the  plaintiff  did,  k 
pursuance  of  the  said  proviso  and  of  the  smd  lettei*- 
patent,  by  an  instrument  in  writing  under  his  hand  awl 
seal,  particularly  describe  and  ascertain  the  nature  <" 

(a)  6  M.  5i  G.  734.,  7  Scott,  N.  E.  471.,  1  A  ^  Z.  737. 
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bii  aid  inYention,  and  in  what  manner  the  same  was  to  1848. 

be  and  might  be  performed,  and  afterwards,  and  within  — ^ 

six  calendar  months  next  after  the  date  of  the  letters-  P^^i^^^ 

patent^  cause  the  said  instrument  in  writing  to  be  in«  Pilbbow's 

vxrfled  in  Chancery.    The  plea  averred  that  the  plaintiff  Atmosphebio 
to  be  inrolled  in  Chancery,  within  six  calendar 


vxaonths  after  the  date  of  the  said  letters-patent,  to  wit, 
^^n&Cy  a  certain  instrument  in  writing,  in  the  words  and 
the  efiect  following,  — -  setting  it  out  in  hac  vcrba^ 
aod  that  the    plaintiff  caused    to    be   inrolled   in 
^^hanoery,  within  six  months  after  the  date  of  the 
'otters-patent,  no  instrument  in  writing  other  than  and 
the  said  instrument  in  writing  thereinbefore  set 
and  contained ;  whereby,  and  by  reason  of  the 
C^Bemises,  the  said  letters-patent  in  the  declaration  men- 
^Scnedy  ceased  and  determined,  and  became  and  were, 
^wH  still  are^  of  no  force  and  effect, -~  concluding  with 
^  ferification.     And  the  plea  was  held  bad  on  special 
lurrer,  on  the  ground  that  it  was  an  argumentative 
of  the  inrolment  alleged  in  the  declaration. 
the  course  of  the  argument,  Maulej  J.,  observes,  — 
Soppose  the  declaration  to  have  set  out  a  good  speci- 
'ficatioo,  and  to  have  averred   that  the  plaintiff  had 
^«nied  the  same  to  be  duly  inrolled,  and  that  the  plea 
^^  set  forth  another  specification,  and  to  have  alleged 
that  the  defendants  [plaintiff]  had  inrolled  the  latter 
specification,  and  no  other ;  would  not  the  plea  clearly 
Wve  been  bad  ?"    And,  eventually,  the  court  took  that 
view  of  the  matter.     It  is  quite  clear,  therefore,  that 
dtt  bet  of  incorporation  could  not  have  been  traversed 
odiervise  than  it  is  here.     IMaule^  J.  Would  it  be  a 
good  plea,  to  say,  that,  although  the  company  was  in- 
ttrpoimted  in  &ct,  yet  such  incorporation  was  not  valid 
sad  effectual  in  law  ?]    No.     Here,  the  plea  amounts 
to  00  more  than  the  statement  of  the  fact  of  non-regis- 
tration.    ZMaulCf  J.    The  true  interpretation  of  the 

f OU  T.  — C.  B.  H  H 
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1848.       if  the  plaintiff  performed,  or  was  ready  to  perfemit  tl 

"'-'"*       condition  precedent  on  his  part.     Referring  to  Saagn 

PiLBaow      y^Easterby{a)  and  Saltotm  t.  Houstom  (J),  Lord  Demm 

PiLBaow's     in  delivering  the  judgment  of  the  courts  says :  ^  ¥ 

Atmospbbrio  hiiYg  examined  these,  and  several  eairlier  cases  whi 

were  cited  in  the  argument  of  the  latter  case :  an 
upon  consideration,  they  do  not  appear  to  us  to  soppc 
the  proposition  for  which  the  plaintiff  contends,  to  tl 
extent  to  which  it  is  necessary  for  him  to  carry  it 
will  be  found  in  those  cases,  that,  where  words  of  redt 
or  reference  manifested  a  clear  intention  that  the  parti 
should  do  certain  acts,  the  courts  have,  from  these,  i 
ferred  a  covenant  to  do  such  acts,  and  sustained  acticN 
of  covenant  for  the  non-performance,  as  if  the  instr 
ments  had  contained  express  covenants  to  perform  tba 
But  it  is  a  manifest  extension  of  that  principle  to  hoi 
that,  where  parties  have  expressly  covenanted  to  pc 
form  certain  acts,  they  must  be  held  to  have  implied 
covenanted  for  every  act  convenient,  or  even  necessai 
for  the  perfect  performance  of  their  express  coveoan 
Where  parties  have  entered  iuto  written  engagemei 
with  expressed  stipulations,  it  is  manifestly  not  c 
sirable  to  extend  them  by  any  implications :  the  pi 
sumption  is,  that,  having  expressed  some,  they  b«i 
expressed  all,  the  conditions  by  which  they  intended  i 
be  bound  under  that  instrument."  So,  in  Dmm  ^ 
Sayles(c)i  the  declaration,  in  covenant,  stated,  that^b; 
deed  between  the  defendant,  2).,  and  the  plaiotifl^  th 
plaintiff  covenanted  that  D.  should  for  five  yean  fivfl 
the  date  serve  the  defendant  in  the  art  of  a  suigeoo- 
dentist,  and  attend  for  nine  hours  each  day^;  and  ik 
defendant,  in  consideration  of  the  services  to  be  dODB 

(o)  9 A*C.505.,4 Jf. S^ R.  (6)  1  Bingk. 48S.,  SJ.M. 

422.,   affinned  in  £xch.  Ch.  I£oor$,  546. 

EasUrby  v.  Sampson,  6  Bingh,  (c)  5  Q.  A  6S5^  hl>  4 

644.,  4  iKf.  iSf  P.  601.  MeHv.  519. 
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by  IXi  coYenanted  with  the  plaintifiP,  that  he,  the  de-        1848. 

feudality  woald»  during  the  five  years  (in  case  D.  should        ■ 

fiithfully  perform  his  part  of  the  agreement,  particularly      Pm-bbow 

as  to  the  nine  hours,  but  not  otherwise,)  pay  Z).  355.     Piijibow*b 

per  week  for  the  first  year,  2L  per  week  for  the  second  Atmosphebio 

and  third,  and  2f.  2s.  per  week  for  the  fourth  and  fifth ;  ^^^^^  ^^' 

that  IX  was  in  the  service  for  some  time  after  the 

nakiDg  of  the  deed,  till  dismissed,  and  during  all  that 

tune  faithfully  performed  service,  &c.,  and  was  willing 

and  tendered  to  perform,  &c.,  to  the  end  of  the  five 

yean;  but  that  the  defendant,  during  the  term,  refused 

to  permit  D.  to  remain  in  his  service,  and  dismissed 

him:  and  it  was  held,  on  motion  in  arrest  of  judgment, 

that  the  declaration  did  not  shew  any  covenant  cor- 

Ksponding  to  the  breach.    In  Gwillim  v.  Daniell  (a), 

the  plaintiff  declared  upon  an  agreement,  by  which  the 

defendant  agreed  to  sell,  and  the  plaintiff  to  purchase, 

all  the  naphtha  which  the  defendant  might  make  from 

the  Ist  of  June  then  next,  for  and  during  the  term  of 

tvoyearsi  say  from  1000  to  1200  gallons  per  month,  at 

the  rate  of  2s.  Sd.  per  gallon,  &c. :  the  declaration  then 

iverred,  that  the  quantities  of  naphtha  that  the  defendant 

ought  to  have  made  during  a  period  of  ten-  months, 

nnder  the  agreement,  at  the  rate  of  from  1000  to  1200 

giUons  per  month,  and  to  have  sold  and  delivered  to 

the  phuntiff,  amounted  to  a  much  larger  quantity  than 

1^  had  sold  and  delivered,  viz.  7000  gallons  more ;  yet 

that  the  defendant  had  not  sold  and  delivered  the  same 

to  him :  and  the  declaration  was  held  bad,  on  general 

^arrer ;   Lord  Abinger  saying,  that,  ^*  if,  by  fraud, 

the  defendant  manufactured  less  than  he  ought  to  have 

^IcKie,  the  breach  should  have  been  shaped  accordingly/' 

S<Hhere^  if  the  defendants  were  under  any  legal  obli« 

ption  to  make  calls,  the  declaration  should  have  so 

(a)  8  (7.  M.fi  R.  61.,  5  Tyrwh.  644. 
H  H  S 
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POiBBOW 


1848.       averred     Qfiorrifigion  ▼•  Jtihar(a)  is  an  amhorily 

the  same  effect    Tbe  plaintiff  was  bound  to  ahevtl 

the  company  had  fiinds  oat  of  which  the  moD^  co 

PiLBBow*s     hepaid:  Andretnj.Enis(m.{b)  It  shoold  also  bate  b 

Atmosphxbio  clearly  shewn  how  the  doty  to  raise  tbe  moDCT  aio 

"^''^^  ^  Max  V.  Boberts(c);  Morgan  v.  Binue.{i)    [Jfinfe 

referred  to  The  Laneaster-Camd  Compamf  t.  jR 
naby.^ey]  The  words  ^ might  and  could*  dn 
create  no  doty. 

RMnsoHj  in  reply.  The  twenty-first  and  twot 
second  pleas  are  clearly  bad.  By  tbe  S5th  seedosi 
the  7  &  8  Fict.  c.  110.,  a  company,  on  obtainifj 
certificate  of  complete  registration,  becomes  to  sBi 
tents  and  purposes  a  corporation.  Credit  will  begni 
to  the  act  of  the  officer  whose  doty  it  b  to  graai  ll 
certificate.  These  pleas,  therefore,  pot  in  issue  wdtn 
of  law.  The  constniction  pot  upon  tbe  deed  hji 
second  coont  is  the  troe  one,  and  b  consistent  wilhti 
intention  of  the  parties ;  which  alone  tbe  conrt  «i 
look  to.  In  Otwqy  v.  HoUips{g\  debt  was  braq^l 
the  plaintiff  against  the  defendant,  as  eaecntort  ip 
a  bond  wherein  the  testator  acknowledged  hbudfi 
be  indebted  to  the  plaintiff  in  4aL,  whidi  be  daRl 
covenanted  to  pay,  when  soch  a  bill  of  costs  dMd 
be  stated  by  two  attorneys  indiflferendy  to  be  cbff 
between  them ;  the  declaration  aTerring  that  the  pkbl 
named  one  attorney,  and  desired  the  d^ndant  toaa 
another,  which  he  refiised.  It  was  obfected^  ea  d 
part  of  the  defendant,  that  tbe  dedanCioB  was  n 


(a)  lOJf.4r.S35.  (e)  llJ^4>JE.ttft,lJ 

(6)  6J.B.M99n,\9d-  And     4*  jDl  ifiS.,  1  Rrnkm^  €m 


ice  Ckafmam  t.  Benam,  mmii^  696L ;  igiuuBjg  the  teiHBi 

p.  33a  the  csait  Maw^  flri  • 

(c)  12  EaH,  89.  a:  J^  F.  523. 

(d)  9  Bimgk.  eifL,   S  M.  Si  {§)  5t  Mad.  9S6.     Atim 
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gi»c»cly  because  the  money  was  to  be  paid  upon  an        184*8. 
QCC^Mod  siaiedf  which  not  being  done,  by  the  plaintiiTs 
own  shewing  it  was  not  yet  due;  and  this  ought  to  be 
taken  as  penned,  viz.  solvendtmh  and  not  an  express     Pilbrow's 
eov^enant.     But  the  whole  court  were  of  opinion  "  that  Atmospheric 
it  was  not  a  tdvendum,  but  a  covenant,  which  did  not  **""'*'^  ^ 
tiko  away  the  du^  ascertained  by  the  obligation ;  and, 
if  ar  should  not  be  a  covenant,  but  an  entire  bond,  then 
&  vronld  be  in  the  power  of  the  obligor  whether  ever  it 
ihall  be  payable :  but,  be  it  either  the  one  or  the  other, 
the  plaintifi^  having  named  an  attorney,  ought  to  re- 
cover."    In  J%e  Duke  of  St.  Alhatis  v.  Ellis{a)j  a  lessee 
oovenanted  that  he  wonld  at  all  times  during  the  term 
pkugfa,  sow,  manure,  and  cultivate  the  demised  pre- 
ouses  {except  the  rabbit-^eoanen  and  sheep-walk)  in  a  due 
course  of  husbandry ;  and  it  was  held  that  this  implied 
a  ocnrenant  on  the  part  of  the  lessee,  not  to  plough  &c. 
the  excepted  land.     *^  By  whatever  words,"  said  Lord 
tUtenboraughj  ^  we  collect  an  agreement  that  the  thing 
tboold'  not  be  done,  we  collect  enough  to  make  an  action 
^  covenant  maintainable  for  the  doing  of  it."     So,  in 
Tfe   EaH  of  Shrembwy  v.  Goidd  (£),  where   a   lessee 
covenanted  that  he  would,  at  all  times  and  seasons  of 
burning  lime,  supply  the  lessor  and  his  tenants  with 
iime^  at^  a  settled  price,  for  the  improvement  of  their 
faodsyand  the  reparation  of  their  houses, — it  was  held, 
Aal  this  covenant  also  implied  that  he  would  burn  lime  at 
iU  SQeh  seasons ;  and  that  it  was  not  a  good  defence  to 
plead  duU  there  was  no  lime  burned  on.  the  premises, 
4Nit  qF  which  the  lessor  could  be  supplied.     Again,  in 
Tf(B66crv.  Pbimmer(c)i  where  the  lessee  covenanted  that 
he  Would,  at  all  times  during  the  term,  fold  his  flock 
which  he  should  keep  upon  the  demised  premises,  upon 

(c)  16  Eatt,  SS%.  (c)  2B.SfAid.  746. 

(k)2B.^dUL4a7. 
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1848.       averred.     Quarrington  y.  Arthur  (a)  is  an  aathorily 

the  same  effect     The  plaintiff  was  bound  to  sbewtli 

Phabow      ^i^g  company  had  funds  out  of  which  the  money  ooo 

PiLBaaw's     be  paid :  Andrews  ▼•  Ellison*  {b)  It  should  also  hare  bei 

ATMosraBRic  clearly  shewn  how  the  duty  to  raise  the  money  aroi 

Max  V.  Boberts{c);  Morgan  v.  Bimie.{d)  [JMiitffa» 
referred  to  The  Lancaster^Canal  Company  ▼•  jRi 
nabi/.(e)']  The  words  <* might  and  could"  dear 
create  no  duty. 

Bobinson,  in  reply.  The  twenty-first  and  twent 
second  pleas  are  clearly  bad.  By  the  S5th  section 
the  7  &  8  Vict.  c.  110.,  a  company,  on  oblainiii|r 
certificate  of  complete  registration,  becomes  to  idl  i 
tents  and  purposes  a  corporation.  Credit  will  be  gir 
to  the  act  of  the  officer  whose  duty  it  is  to  grant  t 
certificate.  These  pleas,  therefore,  put  in  issue  mati 
of  law.  The  construction  put  upon  the  deed  by  t 
second  count  is  the  true  one,  and  is  consistent  with  t 
intention  of  the  parties;  which  alone  the  court  ii 
look  to.  In  Otwat/  v.  Holdips  (g),  debt  was  brought  I 
the  plaintiff  against  the  defendant,  as  executor^  ap< 
a  bond  wherein  the  testator  acknowledged  himsdf  t 
be  indebted  to  the  plaintiff  in  40/.,  which  he  tbarel 
covenanted  to  pay,  when  such  a  bill  of  costs  dioiiii 
be  stated  by  two  attorneys  indifferently  to  be  dioNi 
between  them  ;  the  declaration  averring  that  the  plahtK 
named  one  attorney,  and  desired  the  defendant  to  ntfM 
another,  which  he  refused.  It  was  objected,  on  tbc 
part  of  the  defendant,  that  the  declaration  was  not 

(a)  10 M. Sf  W.  8S5.  (e)  11  Ad.  ^S.  S2S.,  SF, 

(b)  6  J.  B.Moore,199.  And  4*  D.  l62.,  1  RaUwag  Cam, 
see  Chapman  ▼.  Benmrn,  anti,  696.;  aflirming  the  dedncifl^ 
p.  330.  the  court  below,  xepoited, ' 

(c)  12  East,  89.  N.  S(  P.  523. 

(d)  9 Bingh.  672.,  3  M.  S^  (si)  ^  Mod.  866.  Andac 
SeoU,  76.  Holdip  i.Oiwt^  2  8mmd.l(lS 
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0ood|  because  the  money  was  to  be  paid  upon  an        184*8. 
^ucouU  staUdf  which  not  being  done,  by  the  plaintiiTs 
own  shewing  it  was  not  yet  due ;  and  this  ought  to  be 
takeo  as  penned,  viz*  solvenduMf  and  not  an  express     Pilbrow's 
oofenant.     But  the  whole  court  were  of  opinion  "  that  Atjiospherio 
it  was  not  a  sdvendzen^  but  a  caoenaniy  which  did  not 
take  away  the  du^  ascertained  by  the  obligation ;  and, 
if  it  shoold  not  be  a  covenant,  but  an  entire  bond,  then 
it  would  be  in  the  power  of  the  obligor  whether  ever  it 
aliill  be  payable :  but,  be  it  either  the  one  or  the  other, 
tlie  plainti£^  having  named  an  attorney,  ought  to  re- 
cow."     In  JTie  Duke  of  St.  Athatis  v.  Ellis{a),  a  lessee 
ooienanted  that  he  would  at  all  times  during  the  term 
pkugb,  sow,  manure^  and  cultivate  the  demised  pre* 
miles  {except  the  rabbit-^manen  and  sheep-^walk)  in  a  due 
come  of  husbandry ;  and  it  was  held  that  this  implied 
a  oovenant  on  the  part  of  the  lessee,  not  to  plough  &c. 
the  eieepted  land.     *^  By  whatever  words,"  said  Lord 
Bknbomughj  ^  we  collect  an  agreement  that  the  thing 
•boold  not  be  done,  we  collect  enough  to  make  an  action 
sf  oovenant  maintainable  for  the  doing  of  it."     So,  in 
The  Earl  of  Shrembwy  v.  Goidd  (6),  where  a   lessee 
eofenanted  that  he  would,  at  all  times  and  seasons  of 
bemiog  lime,  supply  the  lessor  and  his  tenants  with 
KoM^  at'  a  settled  price,  for  the  improvement  of  their 
hods,  and  the  reparation  of  their  houses, — it  was  held, 
ibtthis  covenant  also  implied  that  he  would  burn  lime  at 
iU  siidi  seasons ;  and  that  it  was  not  a  good  defence  to 
pied  that  there  was  no  lime  burned  on.  the  premises, 
m  of  which  the  lessor  could  be  supplied.     Again,  in 
Wibery.  Plumimer(c)i  where  the  lessee  covenanted  that 
fa  would,  at  all  times  during  the  term,  fold  his  flock 
iriiich  he  ahonld  keep  upon  the  demised  premises,  upon 


(i 


<)  16  Eati,  SSSt.  (c)  2B.SfMd.  746. 
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1848.        such  parts  thereof  where  the  same  had  been  tin 
—        folded,  under  a  penalty  of  SL  a  time^  for  every 
PiLBBow      ^,jg  g^jjjg  g^^yij  be  folded  off  from  the  demised 

PiLBRow*s     mises,  or  on  any  other  part  thereof  than  where 
Atmospheric  same  had  been  usually  folded, — it  was  held  that 

amounted  to  a  covenant  to  keep^  as  well  zsjbld^  a  fl 
IWilde,  C.  J.  The  15,000/.  is  to  be  paid  cot  of  mc 
raised^ — not  to  be  raised."}  The  covenant  clearly  i 
be  intended  to  be  a  covenant  to  pay  the  money  wi 
a  reasonable  time.  The  invention  might  have  bee) 
profitable  that  no  calls  were  needed. 

Wilde,  C.  J.  It  appears  to  me  that  the  olgect 
that  have  been  urged  to  the  declaration  in  this  case^ 
not  available,  and  that  the  pleas  demurred  to  are  \m 

The  second  count  of  the  declaration, — to  wI 
the  objections  apply,  —  sets  out  articles  of  agreem 
by  which  it  was  recited,  that  certain  letters-patent  i 
been  granted  to  the  plaintiff;  that  the  company,— i 
were  parties  to  the  agreement, — had  been  duly  fom 
under  a  deed  of  settlement,  for  the  purchase  < 
working  of  the  said  letters-patent;  that  the  pli 
tiff  had  offered  to  sell  the  same  to  the  oomps 
and  the  company  to  purchase  the  same,  so  si 
as  an  act  of  parliament  should  have  been  obtaii 
authorising  such  purchase ;  and  that,  in  the  mean  tii 
it  had  been  proposed  that  the  plaintiff  should  gram 
the  company  a  licence  for  the  exclusive  use  of 
patents,  which  had  been  done.  The  agreement  tl 
provided,  that,  upon  an  act  of  parliament  being  < 
tained,  the  plaintiff  should  convey  to  the  company  i 
their  successors  the  said  letters-patent,  for  their  ab 
lute  use  and  benefit,  and  that  the  sum  of  ISfiOOL 
cash  should  be  paid  to  the  plaintiff  as  soon  as  o 
veniently  could  be  done  after  the  execution  of  the  si 
articles,  out  of  the  monetf  raised  by  thejirst  instalments 
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ttBt  M  tke  shares  in  the  said  companj/.     So  that  the        1848. 
piliotiff  parted  with  his  whole  beneficial  interest  in  the  ' 

'ctterKiNUent,  and  the  defendants  got  all  they  were  to     Pu^bow 
g^  M  the  consideration  for  the  payment  of  the  15^0001.     Piubrow's 
Tl^  question  sought  to  be  raised,*  is,  what  is  the  effect  Atmospbbric 
of  that  covenant ;  whether  the  company  engage  to  pay  ^^""^^^    ^ 
^  ISfOOOl.  at  all  events,  or  whether  a  liability  is  created 
which  is  only  to  attach  after  the  money  has  actually 
been  raised,  ~- whether  it  means  money  already  raised, 
<^  money  to  be  raised  in  future?    The  expression  in 
the  agreement  is  consistent  with  the  money  being  actu- 
ally in  hand;  and  there  is  an  entire  absence. of  matters 
tliat  would  naturally  have  found  place  there,  if  the 
naoej  bad  not  been   raised.     It  is  objected  that  no 
power  is  shewn  in  the  company  to  raise  money,  and  no 
tame  fixed  for  doing  so.      Now,  the  plaintiff  having 
pirted  with  all  his  interest  in  the  letters-patent,  if  the 
ptyment  of  the  15,0002.  was  to  depend  upon  a  fund  to 
be  raised  at  a  subsequent  time,  one  would  naturally  ex- 
pect the  agreement  to  contain  provisions  as-  to  how  and 
when  the  money  was  to  be  raised.    The  absence  of 
nj  such  provisions,  seems  to  me  to  shew  that  the  true 
construction  of  tlie  agreement  is,  that  the  money  was  to 
be  presently  payable,  out  of  a  fund  already  raised ;  and 
there  is  nothing  in  the  language  of  the  agreement  to 
coatrol  or  contradict  that.     It  was  much  more  natural  to 
expect  that  the  parties  were  dealing  with  a  fund  already 
in  hand.     But,  suppose  it  were  otherwise,  I  cannot  for 
t  moment  doubt  tliat  this  is  a  covenant  by  the  company 
to  psy  the  15,000/.  at  all  events.   In  Ohoay  v.  HMips  (a) 
ft  bond  conditioned  to  pay  a  certain  bill  of  costs  when  the 
ftinoBOt  should  be  stated  by  two  attorneys,  to  be  indiffer- 
^y  chosen  between  the  parties,  was  held  to  be  forfeited 
I9  a  refusal  to  appoint  an  arbitrator.    Here,  the  count, 

(a)  2  Mai.  Z66. 
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1848.  after  stating  the  obligation  of  the  defendaata  to  pay 

*—  the  15,0002.  out  of  the  mopey  raised  by  the  first  iiH       ^^-:«|. 

Piunow  stalments  or  calls  on  the  shares  in  the  company,  aUege% 

PiLBBow  s  by  way  of  breach,  that,  although  the  company,  within 


ATMosFBaaio  a  convenient  and  reasonable  time  after  theexecntloD  of 

iLWAY  i/O.  ^1^^  agreement,  could  and  might,  by  calk  and  instal-  — -X}- 


% 


ments  on  the  shares  of  the  said  company,  have  nused 
the  15,000A,  and  a  convenient  and  reasonable  tioM 
doing  so,  and  for  paying  the  money  to  the  plaintifl^ 
elapsed ;  yet  the  company,  not  regarding  thdr  covenan 
had  not  paid  the  same.    The  stipulated  sum,  accoi 
to  the  authority  of  Oiway  v.  Holdips,  became 
payable,  when  the  company,  being  of  ability  to  raise  i 
omitted  to  do  so.     The  not  raising  the  moo^  Wlu 
voluntary  debult  on  their  part.    Every  instniment  is 
be  construed  according  to  the  intention  of  the 
tracting  parties.       CoUectmg  the   intention  of 
parties  from  the  contents  of  the  agreement,  I  am 
opinion  that  this  was  an  absolute  covenant  on  the 
of  the  company,  to  pay  the  15,0002.  ont  of 
raised  by  the  first  calls ;  that  is,  that  it  was  a  oo' 
which  became  absolute  by  the  fact,  that  the 
might  have  raised  the  money,  and  did  not. 

With  respect  to  the  pleas, — all,  ezcqpt  the  twen^f' 
first  and  twenty-second,  were  disposed  of  in  the  oour^P^ 
of  the  argument     The  substance  of  the  twenQr-fir:^^ 
plea  is,  that  the  company  was  not  incorporated  l>y 
any  charter  or  act  of  parliament,  or  duly  and  kw^'       l^te^ 
fiiUy  registered   and    incorporated  according,  to   tta^       ji^ 
statute  in  that  case  made  and  provided.     It  seems  t^       ij^L  ^ 
me  that  the  objections  taken  to  that  plea»  areoondnsiri^* 
By  the  declaration,  it- appears  that  the  company  mM^ 
regktered  and   incorporated   according  to  the  pnrri' 
sions  of  the  7  &  8  Vict.  c.  lia     The  plea  is,  that    i^ 
was  not  duly  and  kwfuUy  registered  and  incorporate^ 
according  to  the  statute.    It  is  therefore 


\ 


H 
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die  part  of  the  plainti£f»  that,  if  the  plea  means  to  deny        1848. 
a  registration  and  incorporation  in  point  of  fact,  it  is 
bad^  the  defendants  being  estopped  by  the  deed,  which 
alleges  that  the  company  was  registered  and   incor-     Pilbrow'b 
poi^ated  under  the  statute.     In  order  to  get  rid  of  that  Atmospbhric 
ion,  it  is  urged,  on  the  part  of  the  defendants. 


that  the  plea  means  to  deny  not  the  fact  of  regis- 
-tratioii  and  incorporation,  but  that  the  company  was 
^U^  and  IwafitBjf  rejpstered  and  incorporiated.  In  that 
^Me^  the  plea  is  bad  iiijf!^m,,for  attempting  to  put  in 
2sBoe  a  matter  of  law.  That  seems  to  me  to  be  a  com* 
plete  answer  to  the  plea*  There  are  cases  which  shew, 
tJitt-a  plea  may  be  good,  which  involves  matter  of  law 
AS  wdl  as  matter  of  fiict:  but  no  authority  can  be  cited 
in  support  of  a  plea  which  addresses  itself  solely  to  a 
matter  of  law. 

X*he  same  objections  seem  to  me  to  be  applicable  to 
the  twenty-^second  plea^  which  allies  that  the  company 
was   one  requiring  a  certificate  of  complete  registra- 
tion, within  the  meaning  of  the  7  8c  8  Vict.  c.  110.,  and 
that,  at  the  time  of  obtaining  a  certificate  of  complete 
^registration,  the  company  was  not  formed,  nor  was 
there  any  such  deed  of  settlement  of  the  company,  as 
^^  required  by  the  statute.    It  also  appears  to  me 
tbat  it  is  ambiguous  on  the  face  of  the  plea,  whether 
die  fact  of  registration  was  intended  to  be  denied,  or 
inerely  some  one  of  the  many  things  that  are  by  the 
ttt  required'  to  precede  complete  registration. 

I  therefore  think  the  plaintiff  is  entitled  to  judgment 
on  both  these  pleas. 

MikinLE,  J.  I  also  think  the  plaintiff  is  entitled  to 
J^idgnieot  The  declaration  is  good,  notwithstanding 
the  objection  urged  against  it.  The  second  count,  after 
'^ting  the  grant  of  certain  letters-patent  to  the  plain" 
^  alleges  a  contract  by  him  for  the  sale  of  all  his 
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1848.       interest  therein  to  the  defendants;  and  then  comet  the         ^ 

"~~~~       covenant  in  question,  which  isi  that  the  sum  of  IBfiM^        ^^ 

'^''"^^      in  cash,  shall  be  paid  to  the  plaintifl^  as  soon  as  oon-       ...^ 

PiiAaow's     veniently  can  be  done  after  the  execution  of  the  arti-      "^m 

ATMotPHBBxo  q\^  out  of  the  money  raised  by  the  first  instalments  or      ^^ 

calls  on  shares  in  the  company.  There  is  no  covenant  .^^si 
on  the  part  of  the  defendants,  to  make  calls :  and  they  ^^r « 
would  not  be  guilty  of  any  breach  of  doty  in  abstaining  ^^mg 
from  making  calls,  provided  they  paid  the  money.  It  ^^Bt 
is  put,  on  the  part  of  the  defendants,  as  a  condition  .«k^q 
precedent  to  their  liability  to  pay  the  IS^WOLf  thata^ 
there  should  be  funds  in  their  hands,  arising  from 
on  shares,  sufficient  for  that  purpose.  The  true  sen 
of  the  covenant,  however,  as  it  seems  to  me»  is,  that  i^S  ft 
is  a  simple  covenant  to  pay.  It  is  true,  it. points  oat  tb^  ^oe 
fund  out  of  which  payment  shall  be  made;  bot  itSL  it 
does  not  make  the  raising  of  that  fund  a  condition  pre— ^5> 
cedent  to  the  liability  of  the  defendants.  Assumin^^  mg 
this  to  be  a  covenant  to  pay  the  15,000^  provided  tb*-  ^me 
company  shall  be  in  receipt  of  sufficient  money  raises  -d 
by  calls,  the  case  of  Otway  v.  Holdips  is  an  authorit  r 
to  shew,  that  you  may  substitute  for  an  averment 
performance  of  such  a  condition,  an  averment  t 
the  defendants  could  have  raised  the  money,  and  di 
not  do  so. 

With  respect  to  the  twenty-first  and  twenty-secon 
pleas,  it  appears  to  me  that  they  have  not  the  snudi 
colour  of  goodness  in  them.    The  main  objection  t 
them,  is,  that  the  one  expressly,  and  the  other  impliedl}^^ 
admits  that  the  company  had  obtained  a  certificate  c^ 
complete  registration,  which  puts  them  upon  the  sana^ 
footing  as  if  they  held,  the  patent  confirmed  by  an  a^ 
of  parliament.     The  granting  of  these  certificates  is  a.i 
exercise  of  a  creative  power  that  ought  not  to  be 
ercised  without  great  caution :  but,  from  the  moment « 
obtaining  such  a  certificate,  the  company  becomes  ^ 


Railway  Co. 
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aU  intenU  and  parposes  incorporated.  The  pleas  in  1848. 
9iMtioD|  therefore,  are  defective  in  substance,  because  — — — 
Aejr  do  not  shew  that  the  company  were  not  incor-      Pk-bbow 

POWed.  PlLBBOWS 

Atmosphkrio 

Cbesswux,  J. '  The  point  upon  the  declaration  is 
tHe  simplest  possible.     The  declaration  alleges  a  con- 
OD  the  part  of  the  defendants,  to  pay  a  certain  sum 
money,  as  soon  as  conveniently  could  be  done,  out 
the  money  raised  by  the  first  instalments  or  calls  on 
shares ;  and  assigns  for  breach,  that,  although  the 
company,  within  a  convenient  and  reasonable  time  after 
^he  making  of  the  agreement,  could  and  might,  by  calls 
instalments  on  the  shares  in  the  said  company,  have 
the  money,  they  had  not  done  so.     The  defend- 
ants might  please  themselves  as  to  the  particular  fund 
out  of  which  they  paid  the  money :   but  clearly,  the 
time  for  performance  of  their  contract  had  arrived,  and 
they  have  (ailed  to  perform  it 

With  respect  to  the  twenty-first  and  twenty-second 
pleaa,  I  concur  in  the  opinions  that  have  already  been 
espreased. 

V.  Williams,  J.  I  also  am  of  opinion  that  the 
second  count  of  the  declaration  is  good,  and  that  the 
tweaty-first  and  twenty-second  pleas  are  bad  in  form 
iod  in  substance. 

Judgment  for  the  plaintiff,  {a) 

(•)  And seeCufMV.CAapmen,  5  il.^  J?.  647,  1  N.SfP.lO^, 
^Bwr.Sf  WolLS55. 
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In  1839,  An 
action  was 
brought 
against  A.,  B.^ 
C,  and  D., 
which,  so  far 
aa  concerned 
A,  and  B,y 
was  at  issue 
hn  July y  184^. 
As  against  C. 
and  D,,  the 
cause  never 
was  com- 
pletely at 
issue;  but 
both  were 
dead:  — 

Held,  that, 
in  the  absence 
of  some  sug- 
gestion on  the 
record,  of  the 
deaths  of  C. 
and  D.,  it  was 
not  competent 
to  A.  and  B, 
to  move  for 
judgment  as 
in  case  of  a 
nonsuit. 


PiNEUS  V.  Stubch  and  HoseinOi  who  had 
vived  Shaw  and  Wollastoh. 


nPHIS  action  was  commenced  against  Sharck,  JBoMtfi 

ShaWf  and  WoUaston,  in  Mm/,  1839.  The  ded 
tion  was  delivered  on  the  27th  of  November,  1839.  The 
defendants  Siurch  and  Hosking  pleaded,  and  issue  was 
duly  joined,  as  against  them»  on  the  22nd  ofjufy,  1840. 
The  defendant  Shaw  also  pleaded,  but,  as  against  .him, 
issue  had  not  been  completely  joined.  The  defendan 
WoUaston  had  never  pleaded,  nor  had  any  judgmem 
been  signed  against  him*  Shaw  died  in  November,  184 
and  Wollaston  in  February,  1845.  No  suggestion 
their  deaths  appeared  upon  any  roll. 


Crompton,  upon  an  affidavit  of  the  above  facts,  a 
also  stating  that  the  plaintiff  had  neglected  to  p 
to  trial,  moved,  on  behalf  of  Siurch  and  Hosting,  tor 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit     The  cir 
cumstance  of  the  record  not  being  complete  ai 
all  the  defendants,  does  not,  it  is  submitted,  prevent  th 
survivors  from  moving  for  judgment  as  in  case  of  a 
suit.     IfVilde,  C.  J.    The  record,  so  far  as  any  exists, 
is  a  record  in  an  action  by  the  plaintiff  against  the  foni* 
defendants.     Issue  is  joined  against  two  only ;  and  ther^ 
is  no  suggestion  to  explain  why  no  issue  has  been  joioeA 
as  to  the  other  two.     How  would  you  enter  your  judg- 
ment ?    The  statute  only  enables  the  defendant  to  move 
for  judgment  as  in  case  of  a  nonsuit,  where  the  plaintif 
has  neglected  to  bring  the  issue  on  to  be  tried  according 
to  the  course  and  practice  of  the  court     Here^  tb 
plaintiff  does  not  appear  ever  to  have  been  in  a  positio 
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to  try.]   The  pleadings  are  at  an  end.   It  is  the  plaintiff's 

duty  to  suggest  the  deaths  of  Shaw  and  WoUaston  upon 

the  record.     [V.  WiUiam,  J.    The  statute  8  &  9  ^.  S. 

c.  ILdoes  not  say  by  whom  the  suggestion  shall   be 

entered.]    If  it  is  not  the  plaintiff's  duty  to  enter  the 

su|Bggestion ;  it  may  be  done  on  entering  the  judgment 

under  the  14  G.  2.  cr.  17.    IWilde^  C.  J.     Possibly  your 

proper  coarse  may  be»  to  enter  a  suggestion  of  the 

deaths  of  Shaw  and  fVoUasioftf  and  then  to  move  for  judg^ 

ment  as  in  case  of  a  nonsuit    Mauley  J.    It  may  be  that 

the  plaintiff  is  not  aware  of  the  deaths.     Should  you  not 

more  for  a  mle  calling  upon  the  plaintiff  to  bring  in  the 

roll,  in  order  that  the  suggestion  may  be  entered?] 

There  is  no  roll  in  existence  until  the  record  of  nisi 

prius  is  made  up.  (a) 


1848. 

PiKKUB 

V, 

Stuiior. 


Wilde,  C.  J.  There  is  always  a  roll  or  the  materiiUs 
far  making  one  up.  It  is  essential  that  there  should  l)e 
ione  suggestion  of  the  deaths,  before  the  surviving  de^- 
feodants  can  move  for  judgment  as  in  case  of  a  nonsuit. 
If  tliey  are  unable  to  discover  a  mode  of  making  such 
nggestion,  they  certainly  are  not  in  a  position  to  make 
the  present  motion. 


The  rest  of  the  court  concurring^ 


(f)  The  15th  mle  of  Hilary 

ItfiD,  4  IT.  4.  (Pkadiog  Roles), 

pvfidBi  that  ^  the  entry  of 

fneeadiBgi  on  the  record  for 

tAl,  or  on  the  jndgment-roU 

(accorfiog   to    the  nttuxe  of 

the  CMe),  shall  be  taken  to  be^ 

«d  dnU  be  in  Ud,  the  first 


Rule  refused. 


entry  of  the  proceedings  in  the 
caose^  or  of  any  part  thereof, 
upon  record ;  and  no  fees  shall 
be  payable  in  respect  of  any 
prior  entry  made  or  supposed 
to  be  made  on  any  roll  or  record 
whatever.'' 


BlU**  '^ 


i4(S. 


300Z«^^  «• '^^  ^  Jo,  »n  •^^^ 


V-  cose »"'     .    cefU*- 
B<*»**°\t     •*•    i^**"'^"' „«U008.         A  ot  t^«^  *^^  wt  ii»e  »»*" 
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i  otherwise  would  have  derived  and  acquired 
said  books,  and  each  and  every  of  them»  and 
prive  him  of  the  benefit  oF  his  said  respective 
I  therein,  and  each  and  every  of  them,  there- 
I  after  the  passing  oF  a  certain  act  of  parliament 
passed  in  the  session  oF  parliament  holden  in 
emd  sixth  years  oF  the  reign  oF  Her  present 
ntituled  ^^  An  act  to  amend  the  law  oF  copy- 
,  and  within  twelve  calendar  months  next 
t  commencement  oF  this  suit,  to  wit,  on  the  1st 
/,  1847,  and  on  divers  other  days  and  times 
bat  day  and  the  commencement  oF  this  suit, 
J  and  injuriously,  and  without  the  consent  in 

the  plaintiff,  so  being  the  proprietor  oF  the 
ights,  and  each  and  every  oF  them,  as  aForesaid, 
ertain  part  oF  the  British  dominions,  to  wit,  in 
oF  the  united  kingdom  oF  Great  Britain  and 
died  England i  unlawfully  prints  and  cause  to  be 
nr  sale  J  divers,  to  wit,  20,000,  copies  of  each  of 
booksj  contrary  to  the  form  oF  the  statute  in 
made  and  provided,  &c. 
cond  count  stated  that  the  deFendant,  Further 

and  intending  as  aForesaid,  theretoFore,  and 
elve  calendar  months  next  beFore  the  com- 
it  oF  this  suit,  to  wit,  on  the  several  days  and 
esaid,  did  wrongfully  and  unjustly,  and  without 
It  in  writing  oF  the  plaintiff,  so  being  the  pro- 
the  said  copyrights,  and  each  and  every  oF 
[foresaid,  in  that  part  oF  the  united  kingdom  oF 
itaifz  and  Ireland^  called  England^  unlawfully 
"use  to  be  sold^  divers,  to  wit,  20,000,  copies  oF 
le  said  books,  and  unlawfully  publish  and  cause 
ishedy  divers,  to  wit,  20,000,  other  copies  oF 
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each  of  the  said  books,  and  unlamfidly  expose  io  tide  a 
hire^  and  cetuse  to  be  exposed  to  sale  and  hire^  dmrii 
wit,  20,000,  other  copies  of  each  of  the  said  booksi  a 
urdamJuUy  had  in  his  possession^  for  sale  and  hire^  difc 
to  wit,  20,000,  other  copies  of  each  of  the  said  bod 
then,  on  those  days  and  times  aforesaid,  well  knoiri 
the  said  copies,  and  each  and  every  of  them,  to  bi 
been  unlawfully  printed,  contrary  to  the  form  of  tbeai 
statute. 

The  third  count  stated  that  the  defendant,  (iirti 
contriving  and  intending  as  aforesaid,  theretofore,  «i 
before  the  commencement  of  this  suit,  to  wit,  on  t 
several  days  and  times  aforesaid,  did  unlawfoUy  ft 
unjustly,  and  without  the  consent  of  the  phuntifly 
being  the  proprietor  of  the  said  copyrights,  and  tm 
and  every  of  them,  in  that  part  of  the  united  kingdo 
of  Great  Britain  and  Ireland^  called  England y  tmlaig/U 
prints  and  cause  to  be  printed^  for  sale  and  hire^  diven^  ft 
wit,  20,000,  other  copies  of  each  of  the  said  books,  UA 
unlawfully  sell  divers,  to  wit,  20,000,  oth^r  copies  of  dd 
of  the  said  books,  and  unlawfidly  publish  andcansetok 
published  divers,  to  wit,  20,000,  other  copies  of  eadi  ol 
the  said  books,  and  unlawfully  expose  to  sale  diverSf  tt 
wit,  20,000,  other  copies  of  each  of  the  said  books :  TU 
by  means  of  the  committing  of  the  said  grievances  b) 
the  defendant,  the  plaintiff  had  been  and  was  gresdj 
injured  and  damnified;  and  thereby  the  pUnntifflii' 
been  hindered  and  prevented  from  selling  divers,  towid 
50,000,  copies  of  each  of  his  said  books,  and  bis  pH 
copyrights,  and  each  and  every  of  them,  bad  been  t^ 
were  gready  injured  and  damnified ;  to  the  plaintiiV 
damage  of  5000/.,  &c. 

On  the  6th  of  August^  1847)  an  order  was  made  hf 
Piatt,  B.,  <<  that  the  plaintiff  elect  to  strike  out  the  Itftf 
or  the  first  and  second  counts  of  the  declaration,  as  id 
violation  of  the  rule  of  Hilary  term,  4  ^,  4,  role  ^ 
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and  tbat^  io  the  mean  time,  all  farther  proceedings  be 
stayed.'' 

A  farther  order  was  made  by  the  same  learned  judge, 
cm  the  nth  oiAugusi^  1847,  as  follows,  '<  that  the  plain- 
tiff shall,  on  or  before  the  twenty-fourth  of  October  next, 
make  the  election  directed  by  the  order  of  the  6th,  unless 
the  pluntiff  consents  to  the  summons  being  indorsed 
t.luithe  bondjide  intends  to  rest  on  a  different  ground  of 
^vmplaint  in  each  of  the  two  counts." 


1848. 
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Byfe^  Seijt,  in  Michaelmas  term  last,  moved  for  a  rule 

^U  to  rescind  the  order  of  the  6th  of  August.     The  first 

^%o counts  are  founded  upon  the  statute  5&6  Vict.  c.  45. 

XIm  third  is  founded  upon  a  supposition  of  the  existence 

^>f  a  common  law  copyright ;  the  statute  8  Ann.c.\^.y 

^^ciog  repealed  by  the  recent  statute:    Donaidson  v. 

^iduU  (a) ;  Chappie  v.  Purday  (b) ;  and  it  being  doubtful 

whether  the  plaintiff  could  recover  under  the  first  two 

^ooots,  if  be  should  prove  a  publication,  but  fail  to  prove 

*ii  unlawfol  printing.      IMaule^  J.     The  late  statute 

lUay  be  treated  as  an  implicit  declaration  that  there  is  no 

^omnioii-4aw  right     I  think  you  should,  at  all  events, 

strike  out  of  the  third  count  the  allegation  of  unlawful 

printing.     A  similar  course  was  pursued  in  the  Ex- 

cbeqoer,  in  Weeton  v.  Woodcock,  (c)]     The  rule  might 

probably  go  in  the  alternative,  to  rescind  the  order, 

^  to  restore  the  third  count,  expunging  therefrom  the 

tooipiaints,  if  any  therein,  common  to  all  the  counts. 

A  mle  nisi  having  been  granted  accordingly. 


WOkSf  on  a  former  day  in  this  term,  shewed  cause. 
Hie  three  counts  are  manifestly  a  violation  of  the  5th 
nde  of  Hikay  term,  4  W.  4.    The  only  difference  be- 
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P.  a  384. 
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tweeii  the  first  two  and  the  third,  is,  that  the  latter  • 
the  concluding  words  ''  against  the  form  of  the  sttl 
which  are  only  necessary  in  actions  for  penalties  by 
mon  informers.  The  court  will  hardly,  upon  a  n 
of  this  sort,  and  at  this  day,  discuss  the  questi 
supposed  copyright  at  common  law.  As  to  the  alt 
tive  branch  of  the  rule,  if  there  be  any  pretence  foi 
must  at  all  events  be  upon  payment  of  costs. 


Bj/les,  Serjt.,  in  support  of  the  rule.  The  firs 
counts  are  founded  upon  the  15th  section  of  the 
Vict.c.4t5,  which  enacts,  ^^that,  if  any  person  shi 
any  part  of  the  British  dominions,  after  the  paasii 
this  act,  jn-int  or  cause  to  be  printed,  either  for  si 
exportation,  any  book  in  which  there  shall  be  subsi 
copyright,  without  the  consent  in  writing  of  the 
prietor  thereof,  or  shall  import  for  sale  or  hire  any 
book,  so  having  been  unlawfully  printed,  from  parti 
yond  the  sea,  or,  knowing  such  book  to  have  bee 
unlawfully  printed  or  imported,  shall  sellj  pMk 
expose  to  sale  or  hire,  or  cause  to  be  sold,  publisfaei 
exposed  to  sale  or  hire,  or  shall  have  in  his  posse 
for  sale  or  hire,  any  such  book  so  unlawfully  prifik 
imported,  without  such  consent  as  aforesaid, 
offender  shall  be  liable  to  a  special  action  on  the 
at  the  suit  of  the  proprietor  of  such  copyriglit,  t 
brought  in  any  court  of  record  in  that  part  of 
British  dominions  in  which  the  offence  shall  be( 
milted,"  &c.  IfVilde,  C.J.  How  can  it  be  anb 
to  print  a  work  abroad  ?  ]  Perhaps,  though  some 
obscurely  worded,  the  section  will  be  construed  toi 
an  unlawful  printing  within  the  Queen's  dominions, 
bring  the  case  within  that  clause,  the  count  roust  t 
an  unlawful  printing.  If  the  plaintiff  is  confined  to 
first  two  counts,  he  may  be  met  with  the  objectk)0 
he  has  not  proved  an  unlawful  printing.     That  diffic 
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bas  oocarred,  since  this  rule  was  obtained,  in  a  case 

tried  before  Cresswell,  J.  (a),  though  it  ultimately  became 

unoecessarr  to  insist  upon  it.     iV.  Williams,  J.     Might 

you  not  recover  under  the  second  count,  although  you 

&iied  to  prove  the  whole  ?]     The  words  ^'  corUraJofmam 

ffaiuti**  constitute  part  of  the  description  of  the  ofience : 

Lee  ?,  Clarke  {b) ;    Wells  v.  Iggtdden  (c) ;  Fife  v.  Born* 

feld.  {i)    The  third  count  is  founded  wholly  upon  the 

common-law  right.     By  the  8  Ann.  c.  19.  5. 1.,  the  sole 

liberty  of  printing  and  reprinting  any  book,  was  secured 

to  the  author,  or  his  assignee,  for  the  term  of  fourteen 

jean,  and  no  longer.     Timt  statute  is  repealed  by  the 

5&6  Fid.  c.  45.,  which  extends  the  term,  but  does  not 

contain  the  negative  words  *'  and  no  longer.*'     Since  the 

<kNibt  created  by  the  diversity  of  opinion  of  the  judges 

in  the  case  of  Donaldson  v.  Beckett^  the  omission  of 

ihete  words  may  give  rise  to  a  very  grave  question,  — 

vhelher  the  statute  is  not  cumulative  only.     Vaughan  \\ 

Clam  {e)  is  an  authority  to  shew  that  it  is  no  objection 

thit  a  part  of  one  count  is,  or  may  be,  included  in 

uxMber.    There,  the  plaintiff  declared,  in  the  first  count, 

on  a  charterparty,  whereby  the  defendant  agreed  to  sail 

to  Honduras,  and  there  take  on  board  a  full  cargo  of 

mhogany,  &c.,  and  therewith  proceed  to  London  or 

Utiarpool^  and  deliver  the  same,  on  being  paid  freight, 

&c;  and  alleged  as  a  breach  that  part  of  the  cargo 

delifered  by  the  plaintiff  at  Honduras,  and  received  by 

the  master  and  crew,   was   not   carried   or  delivered 

iocording  to  the  agreement.     The  second  count  stated, 

that,  in    consideration    that  the   plaintiff  had   caused 

certain  goods,  to  wit,  &c.,  to  be  taken  to  and  loaded  on 
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board  of  the  defendant's  vessel  in  the  bay  of  JEldi 
to  be  conveyed  to  England,  for  reasonable  freigli 
the  defendant  promised  the  plaititifiP  that  due  and 
care  should  be  taken  of  the  goods  until  they  werel 
ftc ;  and  assigned  as  a  breach,  that  due  and 
care  was  not  taken  of  the  goods  until  they  were  h 
but,  on  the  contrary,  by  the  negligence  of  tlie  c 
ants,  the  goods,  after  they  were  delivered  to  t 
fendants,  and  whilst  in  their  custody  to  be  k>aded 
wholly  lost :  and  it  was  held  that  these  counts  dis 
distinct  subject-matters  of  complaint,  and  that  the 
tiff  was  entitled  to  retain  them  both.  Lord  Ji 
said :  '**  I  think  these  counts  ought  to  stand.  Un< 
first,  the  plaintiff  must  prove  a  breach  of  the  cl 
party;  otherwise  he  makes  out  no  case.  Thei 
turns  out,  on  the  construction  of  the  charterparty, 
usage,  that  it  does  not  extend  to  cover  the  liabil 
tween  the  shore  and  the  ship,  the  plaintiff  seeks 
second  count  to  recover  for  the  breach  of  the  oc 
implied  by  law,  to  take  care  of  the  goods  from  the 
to  the  ship."  And  Parke,  B.,  said :  *^  These  are 
different  contracts :  in  the  first  count,  the  plaintif 
on  the  charterparty ;  in  the  second,  on  a  cootr 
which  the  charterparty  may  not  be  applicable.**  J 
be  that  the  third  count  in  this  case  would  be  demur 
but  that  is  no  ground  for  striking  it  out  under  tb 
in  question.  If  the  court  entertains  a  clear  opinio 
the  first  two  counts  include  the  last,  the  plaintiff's 
will  be  attained,  though  his  rule  be  discharged.  [ 
wellf  J.  The  foundation  of  Mr.  fVilUis  arguoM 
tiiat,  assuming  the  common-law  right  to 'exist,  it  n 
proved  under  either  the  first  or  the  second  count 
does  not,  then  h  fortiori  the  third  count  ought  not 
allowed.] 

Cur.adikn^ 
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WiLDEf  C.  J*»  now  said :  —  We  have  looked  carefully 
JL  the  declaration  in  this  case,  and  at  the  statute ;  and 
re  are  of  opinion  that  there  is  nothing  that  could  be 
iroved  under  the  third  count,  which  might  not  be  given 
.o  evidence  under  the  first  or  the  second.  We  there- 
iore  think  that  the  order  of  Mr.  Baron  Plaii  was 
rightly  made. 

Rule  discharged. 
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'HIS  was  an  action  of  debt  to  recover  the  sum  of 
67L  6s.  6d,9  being  the  amount  of  a  cheque  drawn 
^the  defendant  K)n  Messrs.  Sharpies  &  Co.,  bankers  at 
^icfeR,  in  Bedfordshire^  payable  to  the  plaintiff,  or 
ktrer;  with  a  count  for  goods  sold  and  delivered,  and 
>  ooont  upon  an  account  stated. 

The  defendant  pleaded,  — first,  that  he  did  not  make 
(he  cheque,  —  secondly,  to  the  rest  of  the  declaration, 
oerer  indebted,  —  thirdly,  to  the  first  count,  and  as  to 
67/.  6s*  6d.f  parcel  of  the  moneys  in  the  second  and  last 
coQDts,  that  the  defendant  gave  the  cheque  in  the 
firit  count  mentioned,  on  account  of  the  said  sum  of 
t7L  6s*  6d.9  and  that,  after  the  accruing  of  the  causes  of 
Ktioo,  the  defendant  indorsed  to  the  plaintifi^,  on  ac- 
CQQiit  thereof,  two  several  bills  of  exchange,  which  were 
Bot  yet  doe. 

The  venue,  which  was  originally  laid  in  London^  — 
^as,  on  the  4th  instant,  at  the  instance  of  the  defendant, 
dumged  to  Bedfordshire^  upon  the  common  affidavit 
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In  an  action 
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venue  cannot 
be  changed 
upon  the 
common 
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Talfourdj  Serjt,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  discharge  that  rule,  and  to  restores 
the  venue  to  London^  on  the  ground  that  it  was  nott 
competent  to  the  defendant  in  such  an  action  to  change 
the  venue  upon  the  common  affidavit.  He  referred  tec 
1  TiJd's  Pr.  604,  5. 


ByleSj  Serjt.,  now  shewed  cause.  The  rule  formerly" 
was,  that,  in  an  action  upon  a  written  agreement,  th^^ 
plaintiff  might  lay  his  venue  where  he  pleased,  and  tlii^ 
it  could  only  be  changed  upon  special  grounds.     Bn^ 

in  Mondd  v.  Steele  (a),  it  was  held  that  the  venue  ma 

be  changed  in  an  action  on  a  written  contract  which  S 
to  be  performed  in  a  particular  place,  and  for  the  brea 
of  which  the  cause  of  action  arises  wholly  in  one  coun 
and  the  court  seem  to  have  thought  that  it  might  be 
changed  in  all  actions  on  contracts,  though  in  writ! 
except  on  specialties,  bills,  and  notes.    Parte,  B.,  the 
says  :  ^'  In  Slade  v,  Trew{b),  in  this  court,  in  the  y 
1832,  the  venue  was  changed  on  a  written  instrume 
containing  a  promise  to  pay  to  the  plaintiff;  and  Lob'c 
Lyndlmrst  stated  ^that  the  rule  was,  that  the  venKic 
could  not  be  changed  in  actions  on  instruments  under 
seal,  but  that  there  were  many  instances  in  which  ttie 
venue  has  been  changed  in  actions  on  written  contracts.' 
In  Roberts  v.  Wiight  (r),  the  venue  was  changed  on  ao 
I.  O.  U.     Whether  in  both  or  either  of  these  cases  the 
declaration  stated  the  instrument  to  be  in  writings  does 
not  appear;  probably  not:  but  that  circumstance  ap- 
pears to  us  to  make  no  other  difference  than  this  —  that 
an  affidavit  is  thereby  rendered  necessary,  of  the  uatare 
of  the  action,  in  order  to  discharge  the  rule  to  change 
the  venue,  which  is  not  the  case  where  the  instriimeot 


(a)  8  M.  Sf  W.  640. 
(6)  1  Cr.  4Jlf.  584. 


fc)  1  C.  4- j;  547.,  I  ^k***- 
532. 


11  VICTORIA. 


485 


appears  on  the  face  of  the  declaration^  to  be  in  writing." 
For  some  purposes,  no  doubt,  a  cheque  is  analogous  to 
a  bill  of  exchange  (a);  but  not  for  all:  it  requires  no 
sUuap.  [IVilde,  C.  J.  By  the  stamp  act  it  is  expressly 
exempted  from  stamp-duty,  if  drawn  within  certain 
'^■nits.  But  for  that  provision,  it  would  have  required  a 
<^iDp.  MauUf  J.  Cheques  are  subject  to  most  of  the 
f^lcs  that  regulate  bills  of  exchange  and  promissory 

^otes.]    If  the  venue  has  been  improperly  changed,  it 

•  ^^ 

^S  at  the  most,  a  mere  irregularity,  which  the  plaintiff 
should  have  complained  of  promptlj*.  The  rule  to 
change  the  venue  was  obtained  on  the  4th  instant ;  and 
^e  plaintiff,  instead  of  applying  at  once  to  a  judge  at 
chambers,  waited  until  the  second  day  of  term,  before 
he  applied  to  the  court.  [W7/rfc,  C.  J.  A  judge  at 
chambers  would  not  deal  with  a  rule  of  court.] 

Wilde,  C.  J.  The  rule  to  change  the  venue  in  this 
case  was  irregularly  obtained ;  and,  therefore,  the  rule 
for  restoring  it,  must  be  made  absolute. 

V.  Williams,  J.,  referred  to  Martin  v.  Da'!vs{b\ 

^here  Parke^  B.,  intimated  an  opinion  that,  ^^  since  the 

case  of  Mondel  v.  Steele^  it  was  to  be  considered  that  the 

rule  which  prohibited  the  change  of  venue,  applied  only 

to  actions  of  debt  or  covenant  on  a  specialty,  and  to 

bills  or  notes,  and  therefore  not  to  an  action  on  an  award, 

^kich,  although  under  seal,  was  not  a  specialty." 


1848. 
Webb 

V. 

Inwards. 


The  rest  of  the  court  concurring, 


Rule  absolute. 


(a)  A  dieqne  appears  to  be  at  a  difibrent  place  from  that  in 

t  bill  of  exchange^  drawn  in  a  which  it  is  drawn.     Vide  Po^ 

P«tti«ltr  form,  it  not  being  thier^   TraitS  du    C<mirat   de 

"*»,— as,  by  the  custom  of;  ^  Change,  No.  SO.,  3  M,  Sj  G. 

"^^'Auita,  it  formerly  was, —  579  a* 

^  the  enence  of  a  biU  of  ex-  (6)  11  M.  S^  W.  734.,  1  2>. 

^'^  that  it  be  made  payable  <$*  L.  279. 
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The  court  A  SSUMPSIT.     The  first  count  of  the  declaral 

will  not  allow  stated,  that  before  the  commencement  of  the  rail 

two  counts 

upon  the  stme  ^t,  on  the  28th  of  September^  1 846,  by  a  certain  m< 

agreement^;  randum  of  agreement  then  made  by  and  between 

difficulty  in  Plaintiff  and  the  defendant,  it  was  agreed  that  the 

suting  its  fendant  should  take  the  plaintiff  into  his,  the  defendani 

Th*  first  8®"^^*^*  *s  clerk,  to  conduct  his,  the  defendant's,  basin* 

count  set  out  of  a  custom-bouse  and  shipping-agent,  at  Soidhampf^^fh 

an  agreement  for  the  space  of  six  calendar  months,  for  the  sum    of 

defenduit         ^^^*>  "^^'"g  ^^^^^  ^^^  ^^^^  ^^  ^  ^^^*  ^^^  ^^  y^f  t  <uid  shoold 
undertook  to     also  pay  to  the  plaintiff,  at  the  expiration  of  each  three 

'T^*^®  .  months  from  the  date  thereof,  a  sum  of  money  equal  to 

his  service  as  ^^^  pcr  cent,  on  the  gross  profits  of  all  and  any  business 

clerk  for  six  the  plaintiff  should  introduce,  or  cause  to  be  introduced, 

at  the  ex-    '  through   his  connection,  to  the   defendant's  business; 

piration  of  and  that,  at  the  expiration  of  the  six  months  firom  the 

^■*  Yf^^>  date  thereof,  should  there  be  no  just  cause  shewn  to  the 
should  there 

he  no  just  contrary,  the  defendant  thereby  agreed  to  enter  into  a 
cause  shewn  further  agreement  with  the  plaintiff,  for  a  liirther  en- 
trary  to   "      gagement  for  the  term  of  two  years,  at  the  annual  »- 

enter  into  a 

further  agreement  with  the  plaintiff  for  a  further  engagement  for  two  yean:  and 
the  first  breach  assigned^  was,  that,  at  the  expiration  of  the  six  montfas,  although 
no  just  cause  was  then  shewn  to  the  contrary,  the  defendant  reftiatd  to  enter  into 
such  further  agreement  as  aforesaid. 

The  second  count  stated  that  the  plaintiff  had  been  for  six  months,  and  tbeo 
was,  in  the  service  of  the  defendant  as  clerk,  and  that  the  defendant  promiied  to 
continue  him  in  such  service  for  two  years ;  and  assigned  for  breads  that  th^ 
defendant  did  not  continue  the  plaintiff  in  his  service  for  the  two  yean. 

A  judge  at  chambers  having  made  an  order  to  strike  out  so  much  of  the  fiist 
count  as  related  to  the  first  breach,  —  on  the  ground  that  the  two  counts  were  'vo^ 
apparent  violation  of  the  5th  rule  of  Hilary  term,  4  IF.  4.  —  the  eonrt  refuieii  ^ 
disturb  the  order. 
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1,504  for  the  first  of  such  two  years^  and  160/. 
wcood  of  such  two  years,  and  also  to  pay  to  the 
a  sum  of  money  equal  to  50/.  per  cent,  on  the 
x>fits  on  any  business  the  plaintifT  should  have 
xd,  or  should  thereafter  introduce,  to  the  de* 
s  business;  and  it  was  thereby  further  agreed, 
oqU  there  be  any  just  cause  shewn  why  a  fur- 
:eement  should  not  be  entered  into  between  the 
the  defendant  should  continue  to  pay  to  the 
\  for  the  space  of  twelve  months  from  the  date 
iud  agreement  (though  the  plaintiff  should  not 
le  service  of  the  defendant  after  six  months  from 
\  of  the  said  agreement),  a  sum  of  money  equal 
'per.  cent,  on  the  gross  profits  of  the  business  in- 
d  by  the  plaintiff;  and  it  was  thereby  further 
that  all  suras  of  money  received  from  the  said 
I  introduced  by  the  plaintiff,  should  be  consi* 
profits,  except  upon  payments  which  had  been 
'  made  in  reference  to  the  business  itself,— office- 
erks*  salaries,  or  aoy  other  expenses  but  those 
not  to  be  deducted  from  the  profits :  Averment, 
terwards,  and  within  one  calendar  month  after 
dng  of  the  said  agreement,  to  wit,  on  the  22nd 
her^  1846,  the  terms  thereof  were,  by  another 
ent,  made  on  the  day  and  year  last  aforesaid,  by 
:ween  the  plaintiff  and  the  defendant,  altered  and 
in  manner  following,  that  is  to  say,  it  was  by  the 
ntioned  agreement  agreed,  that,  with  the  excep- 
such  overland  agency  business  as  the  defendant 
n  in  possession  of,  the  defendant  should  pay  to 
intiff  a  sum  of  money  equal  to  50/.  per  cent,  on 
MS  profits,  without  deduction  for  expenses,  ex- 
aforesaid,  on  all  such  baggage  business  as  was 
1  the  defendant's  possession  as  aforesaid ;  and  the 
uit  also  thereby  gave  his  free  consent  to  the 
Ff  to  permit  him,  the  plaintiff,  to  conduct  the 
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wine  agency  business  of  one  Hetny  Fenner^ 
under  the  name)  firm,  and  description  of  Messrs. 
Fenner  &  Co.,  of  London^  on  his,  the  plaintiff 
account,  and  it  was  thereby  further  agreed,  tl 
defendant  was  not  to  receive  any  part  of  the  profiCi 
should  arise  therefrom ;  and  it  was  also  thereby 
agreed,  that  the  plaintiff  should  pay  to  the  <le1 
one  half  of  the  office-rent,  to  take  date  from  the 
December  then  next,  the  rent  of  which  was  then  ^ 
annum.  The  count  then  averred,  that  tberetofi] 
after  the  making  of  the  last^mentioned  agreen 
wit,  on  the  day  and  year  last  aforesaid,  in  consid 
that  the  plaintiff,  at  the  request  of  the  defendor 
promised  the  defendant  to  perform  and  fulfil  all 
in  the  said  first-mentioned  agreement  contained, 
so  far  as  the  same  was  altered  by  the  second-roei 
agreement,  and  all  things  in  the  second-mei 
agreement  contained,  on  his  part  to  be  perfom 
fulfilled,  the  defendant  then  promised  the  plai 
perform  and  fulfil  all  things  in-the  said  firstHOoei 
agreement  contained,  except  so  far  as  the  san 
altered  by  the  secondly-mentioned  agreement, 
things  in  the  said  secondly-mentioned  agreemei 
tained  on  his  part  to  be  performed  and  fulfills 
the  plaintiff  did,  after  the  making  of  the  first-men 
and  before  the  making  of  the  secondly-mentioned 
ment,  to  wit,  on  the  day  and  year  first  aforesaid,  en 
the  service  of  and  became  clerk  to  the  defendant, 
upon  the  terms  in  the  said  first  agreement  men 
and  therein  contained,  until  the  making  of  the 
ment  secondly  above  mentioned,  and  from  tben( 
the  expiration  of  six  calendar  months  from  the 
the  first-mentioned  agreement  (which  had  elaps 
fore  the  commencement  of  this  suit),  he  contic 
the  said  service,  upon  the  terms  in  the  said  agre 
respectively  contained,  except  sq  far  as  the  said  firs 
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tioned  agreement  was  varied  by  the  agreement  secondly 
above  mentioned,  to  wit,  until  the  28th  oiMarch^  1847; 
and  that,  although  he,  the  plaintiff,  at  the  expiration  of 
the  said  space  of  six  calendar  months  from  the  date  of 
tlie  said  first-mentioned  agreement,  to  wit,  on  the  day 
tuid  year   last  aforesaid,   was  ready  and  willing,  and 
ofiered,  to  enter  into  such  further  agreement  for  two 
years,  at  and  upon  the  terms  thereinbefore  in  that  be- 
half mentioned,  and  then  requested  the  defendant  to 
enter  into  such  further  agreeitient;  and  although  no  just 
clause  was  then  shewn  to  the  contrary ;  and  although  the 
gross  profits  of  the  baggage  business,  insurance-agency 
business,  and  other  business  transacted  by  the  defendant 
at  Southampton  aforesaid,   other    than   such   overland 
Agency  business  as  the  defendant  was  in  possession  of  at 
^e  time  of  making  the  said  secondly-mentioned  agree- 
v>Hnt,  fi^m  the  said  22nd  of  Octobery  1846,  up  to  the 
expiration  of  the  said  term  of  six  months,  amounted  to 
^  Urge  sum,  to  wit,  the  sum  of  500/. ;  yet  the  defendant, 
^H)t  regarding  his  said  promise,  did  not  nor  would  when 
^o  requested  as  aforesaid,  or  at  any  time  aflerwards, 
^ter  into  such  further  agreement  as  aforesaid,  but,  on 
Uie  contrary  thereof,  then  wholly  refused  so  to  do, — and 
that  the  defendant  did  not  nor  would,  though  requested 
so  to  do,  pay  to  the  plaintiff  50/.  per  cent,  upon  the 
>lbresaid  gross  profits,  or  any  part  thereof. 

The  second  count  stated,  that  theretofore,  and  at  the 
time  of  making  the  agreement  thereinafter  mentioned, 
the  plaintiflf  had  been,  for  the  space  of  six  calendar 
BKmths,  and  then  was,  in  the  service  of  the  defendant  as 
derk,  and  as  such  clerk  had  conducted,  and  was  then 
conducting,  the  defendant's  business  of  a  custom-house 
*Qd  shipping  agent,  at  SotUhampioti^  and  thereupon, 
afterwards,  to  wit,  on  the  29ih  of  Marchj  1847,  in 
^sideration  that  the  plaintiff,  at  the  request  of 
the  defendanti  would  continue  in  the  service  of  him, 
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the  defendant,  as  clerk,   to  conduct  biSf  the  defe 

dant's,  business  of  a  custom-bouse  and  shipping  i^ 

at  Southampton  aforesaid,  for  the  term  of  two  yen 

he,    the   defendant,   then    promised    the    plaintiff 

continue  him  in  such  service  for  the  said  term  of  ti 

years,  and  to  pay  him  the  annual  salary  of  1502.  fer'tl 

first  year,  and  160/.  for  the  second  yearns  service^  m 

(with  the  exception  of  such  overland  agency  business ; 

the  defendant  was  then  in  possession  of)  also  to  pay  i 

the  plaintiff  a  sum  of  money  equal  to  50/.  per  ead.  c 

the  gross  profits  (without  deduction  for  expenses, « 

cept  when  payments  should  have  been  actually  made  i 

reference  to  the  business  itself,)  on  all  baggage  bii«nes 

insurance-agency  business,  and  on  all  and  every  biiaine 

whatsoever  transacted  by  the  defendant  at  Sottihampii 

aforesaid,  during  such  term  of  two  years  as  aforesai< 

save  and  except  only  on  such  overland  agency  busine 

as  was  then  in  the  defendant's  possession  as  afbresaic 

that,  although  the  plaintiff,  confiding  in  the  said  pn 

mise  of  the  defendant,  did  continue  in  the  service 

him,  the  defendant,  as  clerk,  upon  the  terms  afbresai* 

for  a  long  space  of  time,  to  wit,  until  the  ISth  of  Augm 

1847,  which  had  elapsed  b^ore  the  commencement  of  th 

suit;  and  although  the  plaintifi*had  always  been  ready  ac 

willing,  and  then  ofiered,  to  continue  in  the  service  of  th 

defendant  for  the  residue  of  the  said  term  of  two  year 

upon  the  terms  aforesaid  ;  yet  that  the  defendant,  not  re 

garding  his  said  promise,  did  not  nor  would  continue  tb 

plaintiff  in  the  service  of  him,  the  defendant,  as  cierk,  ib 

the  said  term  of  two  years,  but,  on  the  contrary  thereol 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid 

and  before  the  expiration  of  the  said  term  of  two  jeuf 

then  wholly  refused  so  to  do,  and  then  discharged  bine 

the  plaintiff,  therefrom,  and  had  from  that  time  conti 

nually  wholly  neglected  and  refused  to  retain  or  empio 

the  plaintifi^  in  his  said  service;  and  that,  by  meaxi 
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thereof  h^  the  plaintiff,  had  lost  and  had  been  deprived 
oTall  thesalary,  profita,  and  advantages  which  he  other- 
wise might,  and  would,  have  derived  and  acquired  from 
beiog  eontuioed  in  the  said  service  of  the  defendant  for 
the  residiie  of  the  said  term  of  two  years;  and  the 
plaintiff  had  been  and  was,  by  means  of  the  premises, 
still  wholly  unemployed. 

Od  the  8th  instant,  an  order  was  made  hyCoUman^  X, 
to  strike  out  so  much  pf  the  first  count  as  referred  to 
the  first  breach,  at  the  plaintiff's  cost,  on  the  ground 
that  that  part  of  the  first  count,  and  the  second  count, 
were  for  the  same  subject-matter  of  complaint,  and 
that  joining  them  was  therefore  in  violation  of  the  5th 
mle  of  HfZory  term,  4  W.  4. 


1848. 

Smith 
Thompson. 


Ittti,  on  a  former  day  in  this  term,  obtained  a  rule 
ntsi  to  rescind  that  order ;  against  which, 

Peterson  now  shewed  cause.  The  first  count  was 
opon  an  agreement  by  which  the  defendant  undertook 
to  receive  the  plaintiff  into  his  service  for  six  months, 
uid,  at  the  e:ippiration  of  that  time,  to  enter  into  a  fur- 
ther agreement  with  the  plaintiff,  for  a  further  engage* 
i&eot  for  two  years,  upon  certain  terms ;  and  the  first 
hreach  is,  that  the  defendant  refused  to  enter  into  such 
further  agreement,  and  the  second,  for  refusing  to  pay  a 
CMun  stipulated  per  centage  upon  profits.  The  second 
count  is  founded  upon  the  same  agreement,  treating  it 
IS  executed.^  ICresfwell^  J.  The  second  count  is  for 
hieaking  the  agreement,  which  the  first  count  charges 
the  defiendant  with  having  refused  to  enter  into.]  Pre- 
<Mjr  sa  It  is  not  necessary  that  the  violation  of  the 
'ale  should  be  apparent  on  the  face  of  the  count's : 
Vef  Coleridge,  J.,  in  Dewar  v.  Swabey.  (a)    ICresswelly  J., 


(a)  11  Ad.  Sf  E.  913.,  1  Gale  Sf  D.  397. 


49£ 


HILARY  TERIf, 


1848. 

Smith 
Thompson. 


It  must  appear  on  the  face  of  the  counts,  that  tlie  saic: 
subject-matter  of  complaint  may  be  established  und^ 
each.      Here,  tlie  evidence  that  proved   the  secoM 
count)  would  not  sustain  the  first  breach  in  the  Am 
count.]     In  Macnamara,  on  Double  Pleading,  p.  I 
it  is  saidy  that,  <^  though  the  chief  criterion  is  as 
whether  the  counts  are  different  on  the  face  of  them  ^ 
is  not  the  only  criterion ;  and  the  new  rules  expres.^ 
permit  the  party  applying  to  suggest  to  the  judge  LMtm 
they  are  founded  on  the  same  cause  of  action,  whc 
they  are  used  in  apparent  violation.     Where  the  qLici 
tion  is  doubtful,  it  seems  they  are  considered  in  ^  up 
parent '  violation,  and  terms  are  imposed."    In  Jawaus 
V.  Boui'ne{a)^ — which  mny  probably  be  relied  on    Sar 
the  plaintiff, — there  were  two  distinct  contracts:   the 
first,  a  contract  for  the  conveyance  of  the  goods  from 
the  port  of  loading  to  the  port  of  discharge ;  the  second^ 
a  contract  to  take  care  of  the  same  goods  at  the  wharf 
where  they  should  be  landed,  and  to  convey  them  to 
the  plain  tifi^s  place  of  business,  (i) 


Lusfiy  in  support  of  the  rule.  The  second  count 
clearly  is  not  founded  upon  the  same  contract  as  the 
first.  It  would  be  somewhat  singular  to  hold  them  to 
be  identical,  seeing  that  a  plea  that  would  be  an  answer 
to  the  first  count,  would  prove  the  second.^  James  t* 
Bourne  underwent  very  considerable  discussion ;  tno 
is  distinctly  in  the  plaintifTs  favour.  Tindal^  C  Jm 
there  said  :  "  Undoubtedly,  if  the  words  of  the  fifth 
rule  be  taken  in  their  more  general  sense,  the  iutrodo^ 
tion  of  the  second  count  here  would  be  a  violation  of 
it ;  the  subject-matter  of  complaint^  viz.  the  loss  of  the 
goods,  being  the  same  in  both  counts.     But,  construiog 

(a)  4  N.  a  420.,    6  Scott,       ^  (b)  See  Matthewson  r.  M 
23h,6  DowUP.  C.  60S.  16  3f.  4'  W.  S29.J 


Smith 
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role  by  the  examples  that  are  given,  I  think  it  is        1848. 

tctly  clear,  that,  if  the  two  counts  disclose  several  and 

•cf  coniraciSi  the  rule  will  not  be  violated  by  suffer- 

them  to  remain.''    {CressvoelU  J*  There,  a  question     Thompson. 

^  wbedier  the^  course  of  dealing  did  not  give  rise  to 

cod  implied  contract :  it  was  very  like  the  example 

I,  of  freight  upon  a  chnrterparty  and  freight  pro 

iiinerisJ]  In  Gilbert  v.  Hales{a)^  the  declaration 
lined  twenty-five  counts :  the  first  fifteen  were  on 
of  exchange  drawn  at  Paris;  the  next  five,  which 
ed  to  the  same  bills,  were  special  counts  founded 
be  law  of  France ;  and  the  last  five  were  on  a 
al  agreement  to  pay  the  bills,  in  consideration  of 
ilaintifi^s  procuring  their  discount :  and  the  court 
ed  to  strike  out  the  last  set  of  counts,  as  being  in 
rent  violation  of  the  rule.  In  support  of  the  ap- 
lion,  it  was  suggested  that  the  true  test  is,  to  con- 
*  whether  the  plaintiff  could  recover  under  the  last 
)f  counts,  any  damage  to  which  he  would  not  be 
led  under  the  other  counts.  But  Pollock^  C.  B., 
:  "  I  do  not  think  that  the  true  criterion  in  these 
^  is  that  suggested  by  the  defendant's  counsel.  In 
example  given  in  the  rule  of  court,  freight  on  a 
terparty  is  allowed  to  be  joined  with  a  count  for 
ht  pro  raid  itinerisj  and  such  two  counts  might 
^  be  joined  with  a  third,  on  a  special  agreement 
ly  for  the  goods  carried.  Each  of  these  counts 
il  require  different  pleadings,  and  different  evi- 
e  to  support  it.  So,  in  the  present  case,  the 
t  sets  of  counts  are  founded  on  separate  and  dis- 

rights:  the  first,  on  the  lex  mercatoria;  the 
id,  on  the  law  of  Prance  ;  and  the  third,  on  the 
al  agreement."     So,  in  Cahoon  v.  Burford{b\  a 

)2D.4Zr.227.  (6)  IS M.  S^  W.\S6.,  2D. 

(^  L.  234. 

)U  v.  —  c.  B.  K  K 


Smith 


494  HILART  TSRM, 

1848.  count  for  money  had  and  recdved  was  allowMf  witi^ 
special  count  for  the  breach  of  warranty  of  a  horaa^  ^ 
the  breach  alleged  being,  that  ^  the  horse  became  i^: 
Thompson,  was  of  no  value  to  the  plaintiff,  and  that  tbe'plaii^t 
had  been  put  to  expense  in  and  about  the  feedac] 
keeping,  and  taking  care  of  the  said  horsey  and  reCura 
ing  the  same  to  the  defendant**  Alderumf  BL^  said 
*^  The  question  is,  does  it  appear  on  the  face  qf  tkem^ 
cand  count,  that  it  is  for  the  same  caose  of  action  as  dm 
first  ?  It  certainly  does  not ;  and  it  is  plain  that  (b< 
two  counts  are  not  in  respect  of  the  same  came  €>i 
action ;  since  the  first  is  for  die  recovery  of  dBOBgcB 
for  the  breach  of  a  warranty  of  a  horse;  hot  tbc 
second  is,  to  recover  money  paid  to  the  defeodaDtoii 
the  ground  that  it  was  paid  on  a  oonsideratioD  whicli 
has  failed.  That  count  is  for  the  price  ci  the  hone  9 
whereas,  the  preceding  count  is  for  unascertained  da- 
mages, the  true  measure  of  which  may,  in  aome  degttth 
be  the  price  of  the  horse.''  To  disallow  these  two 
counts,  would  be  to  go  much  further  than  any  case  ha^ 
yet  gone. 

Maule,  J.     It  seems  to  me  that  the  order  of  mj 
brother  CoUman  was  perfectly  right     If  the  plaintiff  i 
thereby  placed  in  a  situation  of  diflBcul^,  it  will  be 
case  for  amendment  under  the  statute  8  &  4  ^.  4»  a  4( 
s.  28. 

Cresswell,  J.     I  think  we  cannot  help  seeing  t 
the  object  of  introducing  two  counts,  was,  to  av 
the  difiiculty  of  describing  the  legal  effect  of  thesf 
ment. 

V.  Williams,  J.     I  am  of  the  same  opinion, 
is  very  like  the  case  of  an  instrument  which,  befitf 
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mnt  tMxxte{a)^  might  be  either  an  agreement  or  a  1848; 

Bse.    In  such  a  case,   it  could  not  be  allowed  that  ■ 

c  instrument  should  be  described  in  both  ways.  Smith 

Rule  discharged.  Thompson. 

^«)748  Fio(.e.7&«.4.    EtFideS  ^9  Vkf.e.l06.9.S. 


Hodge  t;.  Chubchwahd. 


Jan»  18. 


PHIS  was  an  acUon  upon  the  case  for  slander.    The  The  venue  in 
defendant  pleaded,— first,  not  guilty,— secondly,  |^^^^not 

justification,  alleging  the  words  spoken  to  be  true.         be  changed  on 

special 

r>  ....  grounds  until 

Greenwood f — issue  not  having  been  joined, — moved  ^^^^  ^^g^^ 

^  a  rule  nisi  to  change  the  venue  from  London  to  joined. 

Jifmnskire^  upon  an  aflSdavit  stating  that  nearly  all  the 

ntnesses  on  both  sides  were  resident  in  DeoonMre^  and 

fW  the  expense  of  the  trial  would  be  greatly  enhanced 

if  it  took  place  in  London.     He  referred  to  Donder  v« 

CtOit{fl\  where  it  was  held,  that,  although  the  general 

fole  is,  that  a  motion  to  change  the  venue  on  special 

poands  cannot  be  made  until  after  issue  joined,  yet, 

^  the  pleadings  and  facts  of  the  case  are  such  that 

^  court  cannot  fail  to  see  what  the  issues  joined  must 

I%(a8,  where  in  assumpsit  fpr  goods  sold  and  delivered, 

^  pleas  were,  non  assumpsit,  and  payment),  the  appli- 

^^iaa  may  be  granted  before  issue  joined :  and  he  sub- 

Bitted  that  here  the  court  could  not  fail,  on  looking  at 

(•)  4  Jf.  SfW.  531,,  S.  C,  7  l>Wil^  F*  C.  56.,  per  twm. 
On^y.Calkr. 
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HODOB 

Chvboh- 

WARD* 


the  pleadings  annexed  to  the  affidavity  to  see  what  t! 
issues  to  be  tried  necessarily  must  be.  (a) 


Wilde,  C.  J.    The  rule  is  thus  laid  down  by 
leyy  B.y  in  Cotterill  v.  Dixon,  (ft)   Where  the  applicat 
to  change  the  Tenue  is  made  upon  the  ordinary  affid^^^ 
of  the  cause  of  action  arising  in  the  county  of  ^.,  ai^^ 
not  elsewhere,  it  should  be  made  before  plea  pleaded 
But,  where  the  application  is  made  to  change  the  venaxc 
on  special  grounds,  it  ought  to  be  made  after  plcm 
pleaded ;  because,  until  then,  it  cannot  be  known  vrhmi 
issue  is  to  be  tried.    The  rule  is  evidently  founded  in 
good  sense ;  for,  how  can  the  defendant  undertake  to 
inforifi  the  court  who  the  witnesses  will  be,  and  where 
they  reside,  until  it  is  first  ascertained  what  the  issues 
are :  or  how,  if  such  speculative  information  be  giTen* 
can  the  court  act  upon  it  ?    The  motion  is  prematore. 


The  rest  of  the  court  concurring, 


Rule  refused. 


(a)  Greenwood  had,  on  a 
former  daj,  sought  to  obtain  a 
rule  without  relying  on  the 
special  circumstances;  but  he 
was  met  by  the  oljection  that 


the  defendant  had  obtained  t^ 
orders  for  time  to  pkad,  ano 
Aerefore  was  bound  to  mo^^ 
on  special  gpronnds. 
(6)  4M.SfW.66U 


jan.n.  Ex  parte  Ca^. 

In  the  case  of     A    COMMISSION  had  issued  out  of  this  court  for 
ledraienTto  *^®  purpose  of  taking  the  acknowledgment  o* 

bar  dower,        a   married  woman   at   Toronto^  in    Upper  Canadaf  i" 
under  the 

.3  &  4  ^.  4.  e.  74.  e.  77-,  the  affidavit  of  verification  and  notarial  certificate  may  ^ 
upon  paper. 


11  VICTORIA.  497 

'<^er  io  bar  her  dower.    The  acknowledgment  was  duly  1848. 

^kcn :  but)  the  affidavit  of  verification  and  the  notarial  ■ 

ertificate  being  on  paper^  instead  of  parchmetU^  the  ^f  P*'*® 
officer  objected  to  file  them. 

AdI  DOW  moved  that  the  documents  might  be  allowed 
to  be  filed.     There  is  nothing  in  the  statute(a)i  or  in 
mny  role  of  court  founded  thereon,  that  makes  it  neces- 
sary for  the  affidavit  to  be  on  parchment.     The  officer, 
in  refusing  to  receive  this  affidavit  and  certificate,  acted 
upon  a  rule  of  Hilary  term,  14  G.  S.,  which  applied  to 
recoveries.     But  it  is  submitted  that  an  acknowledge- 
ment for  the  purpose  of  barring  dower  under  this 
statute,  stands  upon  a  very  different  footing  from   a 
recovery,  which  forms  part  of  the  muniments  of  title. 
\UauU^  J.  In  the  case  of  a  recovery,  the  documents 
^ere  required  to  be  written  upon  parchment,  because 
tbey  might  be  wanted  after  the  lapse  of  many  years. 
Here,  however,  the  affidavit  cannot  be  required  beyond 
the  life  of  the  woman.]     Besides,  recoveries  are  in  the 
iiatnre  of  judgments. 

Wilde,  C  J.  The  record  of  the  transaction  is  the 
certificate  of  the  acknowledgment,  and  that  is  upon 
parchment.  The  affidavit  of  the  due  taking  of  the 
acknowledgment,  and  the  notarial  certificate,  are  re- 
quired by  the  court,  to  satisfy  them  that  the  acknow- 
ledgment has  been  duly  taken.  The  affidavit  being  no 
part  of  the  record,  I  do  not  see  why  it  may  not  be  upon 
paper.  This  being  merely  an  acknowledgment  taken  to 
bar  the  party's  right  to  dower,  the  reason  for  requiring 
parchment  to  be  used  does  not  apply,  even  if  it  were 
itecessary  in  the  case  of  an  acknowledgment  for  the 
purpose  of  passing  the  fee. 

(a)  3  &  4  r.  4.  e.  74. 9. 85. 
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The  rest  of  the  court  ooDotfring^ 


Bote  MDOwnngly. 


^1    Mill 


The  time  for  returning  the 
the  14th  instant    The  documents  had  beea 
to  the  oflBcer  on  the  12thi 


expired  o 


Ball  now  prayed  that  the  time  might  be  e 
until  the  1st  of  Febntaty. 


Per  curiam*    Be  it  so. 


Jan,  24. 

In  the  cer- 
tificate of  an 
acknowledge- 
ment under 
the  3  &  4  r. 
4.  c.  74.  «.84., 
the  party  was 
described  as 
*^  Mary,  the 
reputed  wife 
of  A,  B,, 
otherwise 
Mary  S., 
spinster." 
She  was 
similarly  de- 
scribed in  the 
affidavit  of 
▼erification» 
and  in  the 
deed  itself. 

The  court 
allowed  the 
documents  to 
be  received 
and  filed. 


Ex  parte  Mart  Francis. 

^I^HE  certificate  of  an  acknowledgment  under  the 
S  &  4  ^.  4.  cr.  74.  s.  84.,  described  the  par^  ss 
^^  Maryj  the  reputed  wife  of  John  Fronds^  otherwise 
Mary  Wilson^  spinster."  She  was  similarly  described 
in  the  affidavit  of  verification,  and  also  in  the  deed. 

The  officer  having  declined  to  register  the  certificile 
and  affidavit)  without  the  order  of  the  court, 

Ptideaux  submitted,  that  the  mere  suggestion  of  a 
doubt  as  to  the  validity  of  the  marriage,  was  no  sob* 
stantial  ground  for  the  officer's  refusal  to  receive  and 
file  the  documents  (or);  and  that,  as  the  description  ir 


(a)  The  duty  of  the  officer 
is  defined  by  9.  85.^  which 
enacts,  '*that  every  such  cer- 
tificate as  aforesaid  («.  84.)  of 
the  taking  of  an  acknowledge- 
ment hy  a  married  woman,  of 
any  such   deed    as    aforesaid 


(<•  770>  togedier  with  as  if 
davit  by  some  person  veriQfV 
the  same  and  ^    algatli 
thereof  by  the  party  by  wh 
the  same  shall  purport  l6 
signed,   shall  be  lodged  .f 
offieer  of  the  coorf 
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^^  otificite  mod  affidavit  eorrespoDded  with  that  con- 
ftainad  in  the  deedy — which  was  executed  by  the  party 
nnied  womaiit-^there  was  in  trath  no  departure 
any  of  the  prescribed  forms,  but,  at  the  most, 
PKMly  a  redundanqr  of  description. 


1848. 

£x  parte 

Mart 
Fbancul 


M^iLOB»  C.  J.    I  see  no  reason  why  the  documents 
koald  not  be  filed. 


The  rest  of  the  court  concurring. 


Commoo  Fless  st  Weitmiruter, 
to  lie  appointed  as  hereinafter 
(«.  89l)  mentkmed ;  and  sadi 
oflieer  ihall  examine  the  cer- 
tificate, and  lee  that  it  is  duly 
signed,  either  by  aome  jud|^ 
^f  Baiter  in  Chancery,  or  hy 
two  commiaaionera  appointed 
pomiaiit  to  thia  act,  and  duly 
^wiied  hy  affidsTit  aa  aforeaaid, 
sikd  diaU  also  aee  that  it  con- 
^  wadk  atatement  of  par- 


FiiU. 


ticukra  as  to  the  consent  of  the 
married  woman^  as  shall  from 
time  to  time  he  required  in 
that  behalf;  and,  if  all  the  re- 
quisites in  this  act  in  regard  to 
Uie  certificate  shall  have  heen 
complied  with,  then  such  officer 
shall  cause  the  said  certificate, 
and  the  affidavit,  to  be  filed  of 
reoprd  in  the  said  court  of 
Common  Pleas." 


A 


JEx  parte  Betty  Hutchinson. 

Jan.  27. 
SPECIAL  commission  had  been  directed  to  three  j^  statement 
merchants  residing  in  the  island  of  Madeira^  for  in  the  affi* 
«  purpose  of  taking  the  acknowledgment  of  Mrs.  Betly  xj  ^  ^  Y"" 
MintoHf  of  a  deed  disposing  of  her  interest  in  cer-  acknowledge- 

\  property,  under  the  S  &  4  W.  4.  c.  74.  s.  8S.  ™«"*  ^^er 

'^  '^    ^^  theS&4Jr,4. 

c.  74.,  that  it 

was  taken  <'at  Madeira,"  is  sufficiently  precise. 

t  court  received  an  affidavit  sworn  hefore  the  British  consul  in  the  island  of 

Ira,  the  jurat  deaoribing  him  as  being  authorised  hy  the  laws  of  the  island 

liidater  oaths  there ;  and  the  affidavit  heing  accompanied  by  a  notarial  cer- 

to  the  |ame  effects 
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1848.  The  officer  had  objected  to  file  the  docameDts* 

■  the  ground  that  the  affidavit  verifying  the  acknowledj 

Ex  parte  ment,  omitted  to  state  in  what  part  of  the  bland  the 
acknowledgment  was  taken;  and  also  on  the  groocad 
that  it  was  sworn  before  the  British  consul. 

The  jurat  was  as  follows :  -^  **  Sworn,  in  the  island  ^ 
Madeira^  on  the  27th  day  of  Novembetf  in  the  year  ^J 
our   Lord,   18479    before   me,   George  Sioddari,  H^sr 
Majesty's  consul,  and  authorised  by  the  laws  of  tfse 
island  of  Madeira  to  administer  oaths  in  the  blaod  ^^ 
Madeira,**     At  the  foot  of  the  affidavit  was  a  notari^ 
certificate  as  follows :  —  *'  I,  Servulo  Smtzao  Dromvum^% 
notary  public,  &c*,  at  Madeira^  certify  that  Her  Britana  ic 
Majesty's  consul,  as  such,  is  entitled  to  administer  oitlj^ 
ill  the  island  of  Madeira^** 

Cole  now  moved  that  the  officer  might  be  directed  to 
receive  and  file  the  certificate  and  affidavit*    The  cas^ 
of  In  re  ShfijffleboUom  (a)  aflbrds  an  answer  to  the  brst 
objection:  an  affidavit  stating  that   the  acknowledge- 
ment was  taken  ^^  in  Philadelphia^**  was  there  held  to  be 
sufficient.      [^Maule^  J.    Here,  the   acknowledgment  uf 
stated  to  have  been  taken  ^'at  Madeira.**     I  think  that 
will  do.     The  court  will  not  take  notice  of  the  size  or 
of  the  divisions  of  the  island.]     The  rules  of  court  of 
Michaelmas  term,  4  W.  4.  are  confined  to  acknowledge- 
ments taken  in  this  country.     With  respect  to  acknow 
ledgments  taken  abroad,  the  officer  seems  to  have  adopted 
the  practice  which  prevailed  in  this  court  as  to  common 
recoveries,  under  the  rule  of  Hilary  term,  14  G.  S.f 
which  provided,  '^  that,  if  the  party  or  parties  shall  be 
in  Ireland^  or  in  any  other  part  or  parts  beyond  tbc 
seas,  then  the  affidavit  or  affidavits  shall  be  made  by  on^ 
of  the  commissioners  who  hath  taken  the  acknowledge-* 
ment  of  the  warrant  or  warrants  of  attorney,  and  sbalt 

{a)  6  Scott,  898«. 


I 
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either  before  some  person  duly  authorised  to       1848« 
avits  in  this  court,  or  before  some  magistrate       ^— — 
ice  where  such  acknowledgment  shall  be  taken.  „       ^^^ 
ithority  to  administer  an  oathi  and  in  the  pre- 
a  public  notary ;  which  notary  shall  also  cer- 
iting,  under  his  hand  and  seal,  as  well  the  due 
»ring  of  this  oath,  as  also  the  name,  signature, 
e  of  the  magistrate  administering  the  same." 
s  of  Ex  parte  Hutchinson  (a),  and  In  re  Eady  (&),    • 
rred  to  by  the  officer,  as  shewing  that  British 
t  foreign  ports,  are  not,  as  such,  authorised  by    . 
ite  6  G.  4.  r.  87.  s.  20.  to  administer  oaths  in 
this  sort.     But,  in  subsequent  cases,  affidavits 
in  received,  sworn  before  a  British  consul,  with 
Kplanation  :  as  in  Ex  parte  Davy{c)^  where  an  * 
Bwom  before  the  British  consul  at  St.PeterS" 
IS  held  sufficient;  it  having  been  stated  in  a 
certificate,  made  in  a  former  case,  that  the  laws 
I  do  not  grant  authority  to  any  magistrate  to 
er  oaths  to  any  person  whatsoever.     [Maxdey  J. 
3tt    any   affidavit   that  the  British  consul  at 
has,  as  such,  authority   by  the  laws  of  the 
administer  oaths  ?  ]     It  is  submitted  that  the 
certificate  that  he  has  such  authority,  is  suf* 


E,  C.  J.  It  seems  to  me  that  the  notarial  cer- 
liat  Her  Britannic  Majesty's  consul  at  Madeira^ 
has  authority  to  administer  oaths  in  the  island, 
with  the  statement  in  the  jurat  to  the  same 
enough ;  and  therefore  that  the  certificate  and 
may  be  filed. 

est  of  the  court  concurring, 

Rule  granted. 

Iiif*, 606.;  IM.SiP.         (h)  6 DowL  P.  C.  6X5. 

(c)  2M.SfO.  424. 


«os 


HILARY  TEBU, 


ISM. 


Jan.99' 

if«*setniage 
was  driTen 
against  the 
wheel  of  B*k 
chaise:  the 
collision  threw 
a  person  who 
was  in  the 
duuse  npon 
the  dashing- 
board;  the 
dashing-board 
fell  on  the 
back  of  the 
horse^  and 
caused  him 
to  kick,  and 
thereby  the 
chaise  was 
injured:-— > 
Held/ that 
B.  was  en- 
titled to  re* 
cover  in 
treipois 
against  A. 
damages  com- 
mensurate 
wUh  the 
whole  of  the 
injury  sus- 
tained* 


GUBEBTSOH  V.  RiCHABDSQEr. 

^HIS  was  an  action  of  trespass.  The  d( 
stated  that  the  plaintiff,  before  and  at  lb 
the  comnditting  of  the  trespass  thereinafter  m 
to  wit,  on  the  22nd  ofJuntf  1847,  was  lawfolly  | 
of  a  certain  carriage^  to  wit,  a  chaise,  of  great 

wit,  of  the  value  of  50/.,.  and  of  a  certain  he 

* 

drawing  the  same^  in  which  chaise  the  plaintiff 
riding  u\  and  along  a  certain  public  and  comn 
way,  and  that  the  defendant  was  then  riding  in 
other  carriage,  to  wit,  a  chaise,  then  drawn  by 
other  horse, — which  last-mentioned  chaise  a 
were  then  under  the  care  and  management  of  th 
aot,  —  in  and  along  the  said  highway ;  and  th 
upon  the  defendant  then,  to  wit,  on  the  day 
aforesaid,  with  force  and  arms  &c^  drove  the  sa 
so  then  under  his  care  and  management,  w 
force  and  violence,  upon  and  against  the  said 
the  plaintiff,  and  thereby  then  greatly  crushed^ 
pieces,  and  damaged  the  said  chaise  of  the  plai 
the  said  chaise  of  the  plaintiff  thereby  then  be 
was  rendered  of  little  or  no  use  or  value  to  the 
and  the  plaintiff  was  thereby  then  subjected  U 
curred,  a  great  expense,  to  wit,  40/L,  in  reps 
said  chaise,  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Coliman^  J.,  at  d 
sitting  in  Londjon  in  the  present  term.     The  i 
as  follows:  — The  plaintiff  was  riding  with 
aloqg  Oxford  Street^  in  a  chaise  drawn  by  a  higl 
horse.     One  of  the  traces  getting  accidental!] 
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the  fUmtiB  aHghliMt  for  the  purpose  of  adjusting         1848. 
itm      While  so  doings  the  defi»dant  drove  his  carriage       • 
mgskiott  the  wheel  of  the  plaintifiPs  chaise^  and,  by  the    <^^u»nnoir 
Boock,  the  plaintiflTs  friend  was  throwa  off  the  seat  on  to  Riohabmok. 
dashing4xNurd ;  the  dasbing4>oard  falling  upon  the 
of  the  horse,   caused  it  to  kick,   whereby  the 
plaintifiPs  ehaise  was  damaged  to  the  amount  of  lS/« 
On  the  part  of  the  defendant,  it  was  submitted  that 
was  not  the  proper  form  of  action,  the  injury 
oonseqnentkl,  and  not  direcdy  and  immediately 
i^msihing  from  the  act  of  die  defendant. 

Xhe  learned  judge  left  it  to  the  jury  to  say  whether 
the  injury  of  which  the  plaintiff  complained,  was  occa- 
aioned  fay  the  wilful,  or  by  negligent  conduct  of  the  de- 
fendant ;  in  either  of  which  cases  he  directed  them  to 
find  for  the  plaintiff 

IThe  jury  having  returned  a  verdict  for  the  plaintiff, 
damages  18^ 

JB^^leSf  Serjt.,  now   moved    for  a  new  trial,   on   the 
ground  of  misdirection.    Under  this  form  of  declaration, 
the  plaintiff  is  only  entided  to  recover  such  damages  as 
were  the  immediate  and  necessary  result  of  the  alleged 
wTongfal  act  of  the  defendant.    The  defendant  is  not  to 
be  charged  with   the  consequences  arising  from  the 
vicioiis   or  unruly   temper    of  the    plaintiff's    horse. 
[Motrf^  J.     The  act  of  the  defendant  caused  the  dash- 
ing-board to  &11  upon  the  plaintiff's  horse;  and  the 
cftct  was,  to  induce  that  which  such  a  horse  might  be 
expected  to  doi     Cresmell,  J.     Suppose  a  man  whips  a 
eirriif|o4ioii8e,  and  causes  him  to  start  and  throw  the 
^^^fhmsn  from  the  driving>«eat,  and  the  horse  runs  away 
•Bd  breaks  the  carriage  to  pieces,  — >  would  not  trespass 
''e?]    It  is  sabmitted  that  it  would  not:  but  that  the 
^hNPopriate  remedy  would  be,  case  for  the  consequential 
Aoiage.    Damages  that  are  consequential  upon  an  act 
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of  trespass,  form  the  proper  subject  of  an  action  4ipoQ 
the  case :  Scott  v.  Shepherd,  (a) 

Maule,  J.  {b)  If  you  have  no  more  apposite  autho* 
rity  to  cite  than  Sc(4t  v.  S&iji^c^  *— which  was  a  totally 
diiFerent  case, —you  have  shewn  nothing  to  entitle  yoo 
to  a  rule.  It  is  quite  clear  that  the  plaintiff  had  a  right 
to  bring  trespass  against  the  defendant  for  striking  his 
wheel*  The  whole  injury  was  immediately  consequent 
upon  that  act,  and  therefore  is  properly  the  subject  of 
an  action  of  trespass.     The  direction  was  quite  right. 


The  rest  of  the  court  concurring, 


Rule  refused. 


(a)  2  Sir  IF.  Blac  B9i. 


(6)  Wilde,  C.  J.,  was  afavnt, 
on  account  of  indisposition. 


Jan.  28. 


Finney  v.  Tootell. 


In  an  action 
by  S,  F.,  a 
coal-merchant 
against  bis 
clerk^  to  re- 
cover the 
amount  of 
money  re- 


T\  EBT,  for  money  had  and  received,  and  for  money 

due  upon  an  account  stated.     Pleasi  never  in* 

debted,  payment,  and  set-off. 

The  cause  was  tried  before  Maule^  J.,  at  the  first 

sitting  at  Weslmiiisler  in  FMsta-  term,  IS*?.   The  action 

was  brought  by  the  plaintiff,  a  coal-merchant,  against 

ceivedandnot  ^jg  clerk,  to  recover  moneys  which  it  was  alleged  tbe 
accounted  for,  "^ 

the  plaintiff  having  proved  an  admission  by  the  defendant  on  the  15th  oi  AMguil, 
that  a  sum  of  ]  iU  was  due,  the  latter  offered  in  evidence  an  unstamped  receipt, 
of  a  subsequent  date^  for  a  larger  amount  This  being  r^ected,  the  defjendant 
gave  in  evidence  a  memorandum  on  the  back  of  the  same  paper,  written  and 
signed  by  the  plaintiff,  as  follows  : — '*  Balanced  up  to  this  day,  as  per  cash-booL 
S.  F.  19.  Nov."  :  — 

Held,  that  this  memorandum  did  not  require  a  receipt  stamp,  and  waa  ptopedj 
admitted,  without  producing,  and  without  notice  to  produce,  the  cash*bookto 
which  it  referred,  which  was  in  the  plaintiff's  possession. 


11  yicTOirA. 

JMcrlMMl  raoeivad  fiom  customertf  and  bad  notao- 
ooQBicd  foe*  On  the  part  of  the  plaintiff,  a  docament, 
dttCed  the  15tb  of  Augusif  1845|  was  put  in,  which 
amoBDled  to  an  acknowledgment  by  the  defendant,  that 
ISC  7i.  ^  was  then  due  from  him  to  the  plaintiff:  and. 
evkknoe  was  given  whence  the  jury  might  infer  that 
the  defendant  had  received  other  moneys  about  the 
same  tim^  to  the  amount  of  about  20/. 

On  the  part  of  the  defendant,  a  paper  was  offered  in 
eridenoe  containing  on  one  side  of  it,  words  amounting 
to  a  receipt  for  ISL  This  memorandum  was  dated  the 
I4di  of  Uattember^  IMS. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  this 
paper  was  inadmissible^  for  want  of  a  stamp :  and  the 
objection  was  acquiesced  in* 

The  defiendan^s  counsel  then  tendered  an  indorse* 

ment  on  the  same  paper,  also  unstamped,  containing 

these  words  in  the  plaintiff's  handvyriting :  — **  Balanced 

up  to  this  day,  as  per  cash-book.     S.  F.    19  Nao.** 

(1845). 

This  also  was  objected  to,  on  the  ground  that  it 
<fmted  as  a  receipt  in  full  of  all  demands,  and  there- 
fiNre  should  have  had  a  10s.  receipt  stamp,  under  the 
f56.  S.  1^  184.  Sched.  Part  L  title,  Beceipt.{a)  It  was 
(ntber  objected  that  the   indorsement  could  not  be 
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(s)  Whidi  provides^  that 

*aiy   fceopt    or    diidiarge, 

1M^  mqpotandmn,  or  writing 

*lilever,  given  to  auy  person 

r  or  apon  the  payment  of 

My,  whidi  shall    contain^ 

^ovt^  or  signify  any  general 

rlcdgment  of  any  debt^ 

ekim,  or  demand,  ftc, 

leof  the  amount  shall  not 

dicmn    specified^    having 

paiil,  settled,  haUmcedy  or 

or  satis* 


fied,  or  whereby  any  sum  of 
money  therein  mentioned  shall 
be  acknowledged  to  be  received 
in  full,  or  in  diicharge  or  satis- 
faction of  any  such  debt,  ac- 
count, claim,  or  demand,  &c, 
and  whether  the  same  shall  be 
signed  or  not  with  the  name  of 
any  person,  shall  be  deemed  to 
be  a  receipt  for  the  sum  of 
1000/.  or  upwards,  and  shall 
be  charged  with  the  duty 
of  10*/' 
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looked  at  without  also  reading  what  waa  oB  die  &ee  #1 
the  paper :  and  that,  at  all  ev«nts,  to  make  it  erideiioa 
the  cash-book  (which  was  in  the  plaiotiff'a  poaacMJoa. 
but  the  entries  in  which  were  made  by  the  defendam) 
to  which  it  referred,  should  be  prodooed.  The  phinlil 
had  had  no  notice  to  produce  lliis  book. 

The  learned  judge  overruled  the  objeetkiiiy  and  M 
the  case  to  the  jury,  who  returned  a  verdict  for  Ae  de* 
fendant 


Kemedyj  in  Easier  term  last,  obtained  a  rale  ninftr 
a  new  trial,  on  the  ground  that  the  memoruidum  of 
the  19th  of  NcvembeTf  1845,  bemg  unstamped,  was  im- 
properly received ;  and  also  on  the  ground,  that^  eveo  If 
that  document  was  properly  admitted,  the  verdict 
not  warranted  by  the  evidence. 


Jiyce  now  shewed  cause.  The  document  in  ^qoealiak 
required  no  stamp.  It  was  not  a  receipt  or  mcktafHh 
ledgment  for  the  payment  of  money :  it  was  a  sort  e( 
acknowledgment  that  the  defendant  had  duly  aooonnted 
with  the  plaintiff  for  all  money  recdved  on  his  aooomC 
up  to  a  certain  day.  {CressfweU^  J.  It  does  not  shew 
any  receipt  of  money  by  the  person  signing  It.  Oa 
the  contrary,  he  may,  on  that  very  occasion,  liave  jioU 
money.]  An  admission  of  payment  made  on  an  ac- 
count current,  requires  no  stamp :  Clark  v.  Hougkati^ifl) 
So,  in  Wellard  v.  Mon{b)^  a  memorandom  at  the  >tet 
of  an  account,  admitting  its  correctness^  was  rgcelted 
without  a  stamp.  With  regard  to  the  otjedbn  tiil 
the  defendant  did  not  produce  or  call  for  the  caA* 
book, — it  is  to  be  observed  that  it  is  the  pUuntiff's  ovii 
book,  and  that,  if  there  was  any  thing  in  it  to 


(a)  2  ^.  (^  C.  149.,  SD.e^ 
R.  322. 


(6)  1  Bingh.  154,  7  J. 
Bfoof9f  505. 
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tbe  ttmmtAamf  or  to  shew  that  the  plaintiff's  admission 
luid  refereooe  to  any  thing  dse,  it  was  clearly  the  plain* 
^1  doty  to  produoe  iL    Whatever  is  said  by  a  party 
<o  the  snil^  is  evidence  against  him.  (a)    The  memoran- 
doiD  amounts  to  an  assertiooi  that»  op  to  the  day  namedf 
^U  is  concluded  between  the  parties,  and  that  the  cash- 
book  is  corroborative  evidence  of  such  assertion. 


184& 

FlNllKT 

TiNnraub. 


Kennetbff  in  support   of  the    rule.      The  plaintiff 
having  proved  an  admission  to  the  extent  of  12/.  ?/•  2d.f 
the  defendant  tendered  an  unstamped  receipt  for  182., 
whidi,  being  objected  to,  he  withdrew  it,  and  then  re- 
lied on  the  memorandum  on  the  back,  which,  if  it 
amounted  to  any  thin^  was  a  receipt  in  full  of  all  de- 
mands,—an  admission  of  a  final  setdement  of  accounts 
between  the  parties.    It  was  tendered  as  evidence  of  a 
payment.     [fFi&fe,  C«  J.   A  payment  by  whom?]    A 
payment  by  the  defendant  to  the  plaintiff  of  the  ba* 
liDoe  then  doe.  If  the  document  was  not  a  receipt,  there 
ni  no  evidence  to  go  to  the  jury,  either  of  payment 
or  set-oC      The  word  **  balanced  **   clearly  had  re- 
fcmooe  to  what  was  on  the  face  of  the  paper;  and,  if 
tbe  one  was  inadmissible,  equally  so  was  the  other.   [F. 
tfilUamtf  J.  If  your  suggestion  be  correct,  it  seems  odd 
tint  the  two  documents  were  not  contemporaneous.  (6)] 
At  all  events,  the  memorandum  ought  not  to  have  been 


(•)  The  prodnoiion  of  the 
Ml  would  have  affoided  a 
Alinet  snawer  to  the  phdntiff's 
aa^  if  the  fom  soo^t  to  be 
>Homed'  in  this  action  was 
bdaded  in  the  scconnt.  Its 
fNdiKlion  would  hsve  been 
apdiy  important  to  the  plsin. 
tif  if  that  ram  was  not  covered 
^  die  sceoont;  bat  the  de- 
ftadiDt  knew  of  the  existence 
of  die  memontfidnm  and  die  use 


which  he  meant  to  malw  of  it, 
whilst  the  phuntiff  might  not 
be  aware  of  either. 

(6)  Where  the  two  sides  of 
an  account  balance  each  other 
on  a  particuhur  day,  an  acknow- 
ledgement of  that  balance  madfe 
on  a  sabseqnent  day,  would,  in 
the  ordinary  course  of  business, 
be  drawn  down  to  the  latter  day, 
no  other  transactions  having 
intervened. 
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odmitted,  without  the  cash-book  (a),  to  which  it  referrecl, 
or  secondary  evidence  of  it*  Standing  alone^  it  does 
not  appear  to  be  at  all  relevant  to  the  cause*  IMmdef  J« 
A  statement  made  by  a  party  to  a  cause,  which  may  be 
relevant  to  the  cause,  is  always  evidence  against  him.] 
The  learned  judge  should  have  told  the  jury  that  there 
was  no  evidence.  He  certainly  did  tell  them  that 
there  was  very  little  evidence. 

Wilde,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  first  objection  is,  that  a  certain 
document,  which  was  produced  at  the  trial,  required  a 
stamp.  This,  I  think,  is  founded  upon  a  misappre* 
hension  of  the  statute.  I'he  part  of  the  statute  55  G.  S. 
c.  184.  which  is  relied  on,  is,  the  schedule.  Part  I.,  title 
Receipt.  (Here  his  lordship  read  the  provision,  which 
see  aniif  509.  n.)  There  is  nothing,  however,  upon  the 
face  of  this  paper,  to  shew  that  it  was  given  for,  or  upon 
the  payment  of  money.  A  letter  from  a  merchant  to  his 
correspondent  saying  that  the  account  between  them  is 
^*  balanced,  as  per  account-current  annexed,"  clearly 
would  not  be  within  the  act,  and  would  not  require  a 
stamp  to  make  it  admissible  in  evidence. 

It  is  then  insisted  that  it  was  not  shewn  that  this 
document  had  any  necessary  reference  to  the  case,  and 
therefore  that  it  was  improperly  submitted  to  the  jury» 
But,  when  two  persons  have  been  dealing  together,  any 
document  that  has  relation  to  the  accounts  between  them, 
is,  primd  facte^  evidence.     If  it  were  susceptible  of  ex- 
planation, it  was  competent  to  either  party  to  explain 
it,  or  to  shew  that  it  had  relation  to  something  efse.  But 
iio  evidence  was  given  of  any  other  matter  to  which  it 
could  by  possibility  have  reference.     It  is  impossible  to 
say  that  it  was  noi^p  imafacie^  referable  to  the  accounts 


(a)  Phmpp9  on  Evidence,  9th  edit  p.  SSg. 
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in  the  case:  and  I  think  it  was  admissible  absolutely.  The 
plaintiff  proves  a  receipt  of  money  by  the  defendant  on 
bif  aoooont,  on  the  15th  of  August j  at  which  time  there 
is  8  statement  of  \iL  75.  2d»  being  due  from  the  de- 
feodant;  and  then  he  gives  evidence  to  shew  a  pro- 
bibiiity  of  more  money  having  be^n  received  by  the 
defendant  since.     The  defendant,  in  answer,  produces 
a  paper,  signed  by  the  plaintiff,  which  contained  these 
words— ^Balanced  up  to  this  day,  ao  per  cash-book. 
Ifaoembn- 19.  1845."     What  was  the  duty  of  the  plain- 
tiff when  he  had  given  such  a  voucher  to  the  defend- 
ttit?   The  cash-book  is  admitted  to  be  the  book  of  the 
pUntiff.    The  course  of  entries  in  that  book  would  be 
<^toois  received  by  the  plaintiff  from  the  defendant. 
h  is  quite  clear  the  parties  came  to  a  setilement  up  to 
^  19th  of  November.     ^^  Balanced  **  is  an  ambiguous 
^erd:  it  is  sometimes  used  to  denote  an  ascertained 
^tite  of  accounts ;  but  more  often,  in  the  sense  of  all 
^'og  cleared  off  and  adjusted  between  the  parties.     It 
the  province  of  the  jury  to  say  in  which  of  these 
the  word  was  to  be  taken  here.     And,  accord- 
^Ogly, the  learned  judge  left  it  to  them:  and  the  in- 
ference they  drew  was,  that  "balanced"  meant  "all 
^  settled  and  adjusted  between  us."     I  see  no  ground 
kr  saying  that   their  conclusion  was  wrong.      The 
plaintiff  now  contends  that  the  defendant  ought  to  have 
produced  h'ls,  the  phintiff's,  cash-book,  to  explain  the 
nuemoraodam.    If  the  cash-book  contained  any  thing  to 
negative  the  discharge  of  the  defendant,  it  is  fair  to 
pcesnme  that  the  flaitUiff  would  have  produced  it. 


1848. 
Finney 

TOOTBLL. 


QfUESSWELL,  J.  I  am  entirely  of  the  same  opinion. 
It  is  impossible  to  say  that  the  document  in  question 
^*as  not  relevant  There  was  no  evidence  to  shew  that 
the  parties  had  had  more  than  one  set  of  dealings  be- 

voi.  V.  —  c  B.  L  L 
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tween  them,  or  that  there  was  any  other  aoooont 
which  the  memorandam  could  have  referenoe.  Tl 
question  then  is,  whether  it  could  be  read,  being  witlM 
a  stamp.  It  clearly  had  no  connecticm  with  what  a] 
peared  upon  the  face  of  the  paper.  And  it  is  eqnal 
clear  that  it  is  not  an  acknowledgment  of  moneji 
ceived.  It  is  a  mere  statement  that  the  acooonta  h 
tween  the  parties  were  ascertained  and  belanoed  i 
to  a  particular  day.  The  document  was  admissibi 
Then,  is  the  verdict  against  evidence?  ** Balanced 
may,  as  my  lord  has  observedi  mean  ^stated  or  aaoe 
tained,"  or  it  may  mean  **  adjusted  or  equalised." 
was  for  the  jury  to  say  which  was  the  sense  to  be  atb 
buted  to  the  word  in  this  case.  It  was  not  incanbei 
on  the  defendant  to  produce  or  to  call  for  the  fdaintiff 
cash-book* 


V.  Williams,  J.  I  am  of  the  same  opinion.  Iiih 
cline  to  agree  with  Mr.  Kennedy^  that,  if  this  document 
had  been  a  voucher  for  the  payment  of  monqr,  it  would 
not  have  been  admissible  without  a  stamp.  But  it  was 
not  so  offered.  It  was  put  merely  as  an  admission  that 
a  balance  had  been  struck  between  the  parties;  sot 
stating  which  way.  No  stamp,  therefore,  was  reqoisilew 
This  memorandum  was  not  connected  with  the  writiiig 
on  the  other  side  of  the  paper.  If  the  statement,  in- 
stead of  being  in  writing,  had  been 'by  word  of  mootb, 
it  clearly  would  have  been  evidence,  without  the  pio- 
duction  of  the  pIainti£Ps  cash-book.  How  couMitfae 
the  less  admissible  because  it  was  in  writing?  I  tbiok 
the  jury  were  well  warranted  in  coming  to  the  coodn- 
sion  they  did. 


Maule,  J.  I  retain  the  opinion  I  expressed  at  th 
trial,  that  no  stamp  was  necessary,  because  the  does 
raent  did  not  purport  to  be  a  receipt  for  any  thki( 
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^  is  a  mere  statement  that  the  account  is  balanced 
to  a  certain  day ;  with  a  reference  to  a  booki  in  which 
^be  aeooont  between  the  parties  is  entered.     It  does 
Wit  ihew  that  any  money  was  paid,  or  by  whom  or  to 
wborn*    It  is  then  insbted  that  I  ought  to  have  ex- 
doded  liie  document*  because  it  was  not  necessarily 
s^iplicable  to  the  caseu    If  that  be  a  ground  for  reject- 
ing eridenoe^  I  think  it  might  safely  be  predicated  that 
iiine4endis  of  the  evidence  <^red  in  every  case  ought 
aho  to  be  rqected.    The  substance  of  the  memorandum 
ii»  tha^  on  the  19th  of  Naoember^  the  parties  agreed 
that  the  account  between  them  was  balanced.     It  is 
qoite  uncertain  upon  the  face  of  it  whether  any  thing 
mint  from  the  one  to  the  other.    Upon  thitt  state  of 
dungiy  the  jury  were  bound  to  find  for  the  defendant 
If  I  said  any  thing  at  the  trial  that  was  favourable  to  the 
plaintiff's  case^  the  jury  did  quite  right  to  disregard  it. 

Rule  discharged.   . 
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In  re  Mart  Ann  Wobthington. 


Jan,S\, 


PHANNELLi  Serjt.,  moved  that  the  officer  might  be  The  court  re- 

.    directed  to  receive  and  file  the  certificate  and  affi-  ^«ed  to  direct 

difitofverification  of  the  taking  of  the  acknowledgment  ^ec^y^J^^^ 

tf  8  married  woman  abroad,  under  the  3  &  4  fVA.  c.  74.  tificatc  and 

IW  affidavit  had  been  objected  to,  on  the  ground  that  «®^*y|*  ^^ 

"  an  aclniow- 

Jii%Bcnt  onder  the  3  &  4  fT.  4.  c.  74.  —  the  affidavit  having  an  interlineation  in 
>l  ia^ortant  part,  without  anything  to  denote  that  the  interlineation  had  been 
^Ude  btfore  die  affidavit  was  sworn. 

I.  L  2 


\ 
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1 848.        the  statement  therein, — that  the  lady  was  of  competent  ^ 

"""^       understanding!  and  was  cognisant  of  the  purpose  for  .^ 

Wo^T^o.    "vhich  the  acknowledgment  was  made^-wu  titfoiiMir,         ^^ 
TOir.         without  any  recognition  of  such  bterlineatioDt  by  initiab        ^ 
or  otherwhe,  in  the  margin* 

The  learned  Serjeant  produced  an  aflBdavit  of  the      g^. 
solicitor  who  prepared  the  documents,  that  the  interline- 
^  ation  took  place  before  they  were  sent  out  for  ejcecotioo: 
and  he  submitted  that  this  case  difiered  from  that 
In  re  Maty  Jane  Fagan  (a),  where  an  interlineation  in 
jurat  was  held  to  be  fatal,— > that  case  bang  providec^^ 
for  by  a  positive  rule  of  court. 

Maule,  J.    The  interlineation  here  is  of  a  very  iii^«« 
portant  matter.     I  think  the  officer  did  quite  right  i 
refusing  to  receive  the  affidavit 

The  rest  of  the  court  concurring 

ChanneU  took  nothing. 

(a)  AnU,  p.  456. 


Doe  d.  Love  t;.  Roe. 


Jan.S\. 


n 


lai 


Adeelinuoii  A  JJiii^JLiAaAllUN  and  notice  \n  ejectment 

WM  «v^on  ^^^^  upon  the  tenant  in  possessi6n  on  the  1st  €^ 

the  lit  of  November^  1847,  —  the  notice  requiring  him  to  appe^^ 

November,  in  «  next  Hifarry  term.** 
with  «  notice 
requiring  the 

tenant  to  A» «/.  Johnston  moved  for  judgment  against  the  Cisn 

next^ilm  ^J^^'*     ^®  submitted  that  the  party  was  not  pr^**^ 

term:"—  diced  by  an  extension  of  the  time  for  appearing; 
Held^Ud. 
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ohserred  that  there  were  many  cases  where  mistakes  of  1848. 

a  mwSax  character  had  been  considered  unimportant.  — — — 

Dob 

Mauls,  J.    The  notice  is  clearly  irregular  in  an  es-  Lova 

sential  particular.    It  should  inform  the  party  that  he  is  ^* 
required  to  appear  on  the  first  day  of  the  then  next  term. 


*f  he  has  a  term's  notice,  which  very  possibly  he 
ly  not  like.    In  the  absence  of  any  precedent  for  the 
motioDf  I  think  it  ought  not  to  be  granted. 

CasaawEix,  J.  In  Doe  d.  Holder  v.  Bmkworth  (a),  a 
notice  requiring  the  tenant  to  appear  **  in  Trinity  termi" 
instead  of  *<  on  the  first  day  of  Trinity  term,"  was  held 

Rule  refused, 
(a)  ^M.&W.  74. 


Nash  v.  {Caldeb. 

(  JaUm  28. 

A  WRIT  of  summons  issued  against  the  defendant,  a  writ  ox 
at  the  suit  of  the  plaintiff,  on  the  8th  o{  April,  rammons 
1847,  and  an  a/ios  on  the  10th  of  Attguslj  upon  which  siho£  April 
I^r  writ  the  plaintiff  entered  an  appearance  for  the  and  an  alias 
defendant  sec.  siat^j  and  filed  a  declaration  on  the  3rd  of  ®"  ^^}^^^^ 

\r  n^  August.    The 

November.     The  defendant,  who  had  entered  an  appear-  piaintiflT 
ttKe  to  the  first  writ  on  the  24th  of  Aprils  treating  the  «nte>^  •» 
dedaration  as  a  declaration  in  a  second  action,  pleaded  thea/ta#  see. 
thereto  a  prior  action  pending  for  the  same  cause.    The  Wai.',  and 
plaintiff  took  issue  on  that  plea,  and  added  the  simi-  "^^"^* 

The  defendant  (who  had  ai>peared  to  the  first  writ)^  treating  the  declaration  as 
Adediration  in  a  second  action,  pleaded  the  pendency  of  a  former  action  for  the 
*ine  came.  The  pUdntiflT  took  issue  thereon :  —  The  court  refused  to  grant 
tk  deHeadant  a  rule  to  set  aside  the  issue. 

L  L  3 
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liter,  treating  the  declaration  as  filed  in  the  adkm  oon 
raenced  by  the  writ  of  summons  of  the  Sth  of  ApnL 

WiUes  now  moved  to  set  aside  the  issne  fiMr  irragi 
larity.  [WUde^  C.  J.  Is  not  the  original  writ  of  sob 
mons  the  commencement  of  the  action?]  No  donfat 
is,  if  the  proceedings  are  regularly  continued.  {WUi 
C.  J.  Although  the  plaintiff  inadvertendy  inw 
an  aliaSf  he- had  a  right  to  fkll  bad^  npon  tbs  fti 
writ,  when  he  found  that  the  defendant  had  appein 
thereto.]  In  that  case,  the  ^declaration  shoold  ha' 
been  delivered^  not  fOed.  [  WUde^  C.  J.  The  filing  tl 
declaration  was  undoubtedly  an  irregalarity.  Yoohav 
however,  passed  by  the  time  for  taking  that  oljectioa.] 

Dawlingf  Serjt.,  who  was  to  bave^  shewn  caose  in  tl 
first  instance,  was  not  called  upon. 

Wilde,  C.  J.  It  appears  to  me  that  there  is  n 
ground  for  this  motion.  The  result  seems  to  be  thi 
The  plaintiff  unnecessarily,  and  by  mistake,  sued  out  a 
aliaSf  —  shewing  that  he  did  not  mean  to  abandcm  tl 
first  writ.  In  the  course  of  the  proceedings,  he  .wp 
guilty  of  an  irregularity,  in  filing  the  declaration,  ii 
stead  of  delivering  it  It  was  competent  to'  the  d( 
fendant  to  object  to  that  irregularis :  and,  if  he  ha 
come  promptly,  the  declaration  would  have  been  m 
aside.  He,  however,  thought  proper  to  waive  that 
and  now,  when  the  issue  is  delivered,  he  insists,  thai 
by  issuing  a  second  writ,  the  plaintiff  must  be  taken  li 
have  abandoned  the  first,  and  that  he  is  at  liberty  U 
treat  the  second  writ  as  the  commencement  of  a  seoooc 
action.  It  appears  to  me  that  he  is  not  entided  so  to  da 


The  rest  of  the  court  concurring. 


Rule  refused. 
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nPHIS  was  an  action  of  assumpsit.  </an.  24. 

The  declaration  stated,  that,  on  the  24th  of  March,  By  a  written 

1845^  by  a  certain  agreement  then  made  between  the  ^'^^^'^^ff 

plaintiff  and  the  defendant,  the  plaintiff  agreed  to  do  the  undertook  to 

brick-work  of  the  several  houses  in  South  Street  and  ^^  ^®*  ^^^ 

Satiampton  Street,  finding  all  labour  and  scaffolding,  ^^  ^^  houses 

and  to  complete  the  work  in  a  good  and  workmanlike  ''  in  South 

muuier,  fully  equal  to  the  work  opposite,  and  as  good  gf,^^*f^fg„^^aQf^ 

u  the  materials  would  aflow  of;  and  that  the  defendant,  street/*    It 

in  consideration  thereof,  agreed  with  and  prombed  the  appeared  that, 

,  .    .-  1  .     1.       1  <•        1  n    ^  at  the  date  of 

plaiDtiff  to.pay  mm  for  the  same  after  the  rate  otlL  185.  the  agreement, 

per  rod,  and  Is.  per  foot  extra  for  gauged  arches ;  and  the  defendant 
that,  although  the  plaintiff  had  always  from  the  time  of  .  ^ 

making  the  said  agreement  been  ready  and  willing  to  South  Street, 
perform  and  fulfil  the  same  on  his  part,  and  did  after-  ^ut  had 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  enter  Southampton 
opoD  and  commence  the  said  works,  and  for  that  pur*  str^t:^^ 

pose  did  procure  and  find  all  labour  and  scaffolding  ne-  ?^  '     *^' 

*  ,  .  "  the  agreement 

cessary  for  performing  the  same,  and  did  the  same  in  being  unam- 
part,  to  wit,  fifty  rods,  in  a  good  and  workmanlike  man-  biguous,  evi- 

notice  ivAfl  not 

n«,  fully  equal  to  the  work  opposite,  and  as  good  as  admissible  to 
Ae  materials  would  allow  of,   and  had  always  been  shew  that  the 

wady  and  willing  to  perform  and  complete  the  whole  of  ^^'"^.  *'  *"^, 
♦u    -J         1       •  r  *L        -J  wasmserted 

toe sakl  works,  m  pursuance  of  the  said  agreement, —  by  mistake; 

of  all  which  premises  the  defendant  then  had  notice ;  and  that  it 
yet  that  the  defendant  did  not  nor  would  perform  the  ^"ctionto 
aid  agreement  and  promise,  but,  on  the  contrary  there-  leave  it  to 

0^  afterwards,  to  wit,  on  the  5th  of  May,  1846,  did  not  ^^  jury  to 

say  what  was 

the  intention  of  the  parties. 
L  L  4 
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nor  would  permit  or  suffer  the  plaintiff  to  proceed 
to  complete  the  said  works  and  then  wholly  hindered 
and  prevented  him  from  so  doing,  and  then  wrong- 
fully discharged  the  plaintiff  from  any  further  perform- 
ance  or  completion  of  the  said  agreement,  —  whereby 
the  plaintiff  had  lost  and  been  deprived  of  the  profits 
and  advantages  which  he  otherwise  might  and  would 
have  derived  and  acquired  from  the  completion  of  the 
said  works,  &c. 

The  defendant  pleaded,  —  first,  non  assumpsit,— 
secondly,  that  the  plaintiff  had  not  been,  nor  was  he 
ready  or  willing  to  perform  and  complete  the  sud  work, 
in  pursuance  of  the  said  agreement  in  the  dedaratira 
mentioned,  in  manner  and  form  as  in  the  declaration 
alleged,  — thirdly,  that  the  defendant  vxndd  permit  and 
suffer  the  plaintiff  to  proceed  to  complete  the  said  works, 
and  did  not  hinder  or  prevent  him  from  so  doing,  or 
discharge  him  the  plaintiff  from  any  further  perform- 
ance or  completion  of  the  said  agreement,  in  manner 
and  form  as  in  the  declaration  alleged.     Issue  thereon. 

At  the  trial  before  Wilde,  C  J.,  at  the  sittings  in 
LondoTif  after  Michaelmas  term,  1846,  the  following  con- 
tract was  put  in  for  the  plaintiff:  — 

<<  Jkfarc^  24th,  1845. 
**  Memorandum  of  agreement  made  this  day,  between 
George  Groom  and  Joseph  Hitchin,  both  of  Islington : 
The  said  Joseph  Hitchin  agrees  to  do  the  brick^work  of 
the   several    houses   in  South  Street  and  Southampton^ 
Street,  finding  all  labour  and  scaffolding,  at  1/.  18^  per 
rod,  and  Is.  per  foot  extra  for  gauged  arches,  and  to 
complete  the  work  in  a  good  and  workmanlike  roaaner, 
fully  equal  to  the  work  opposite,  and  as  good  as  the 
materials  will  allow  of. 

(Signed)  "  George  Groom, 

"  Joseph  Hitchin** 


11  VICTORIA. 

At  the  time  this  agreement  was  entered  into,  the  de- 
feodaot  bad  some  ground  in  South  Street^  a  street  run- 
ning at  right  angles  with  Southampton  Street^  upon  which 
grouod  he  had  built  some  houses,  and  proposed  building 
otbera.  He  bad  then  no  ground  in  Southampton  Street ; 
hot  be  shortly  afterwards  took  a  piece  of  ground  in  the 
latter  streeti  upon  which  also  he  erected  several  houses. 

The  plaintiff  did  certain  work  at  the  houses  in  South 
Sf)»f,— -commencing  in  March^  1845,  and  continuing 
nntl  Jif^,  1845,  when  he  ceased,  alleging  that  he  was 
not  supplied  with  sufficient  materials ;  and,  though  re- 
quested a  few  days  afterwards  to  return  to  the  work,  he 
rehsed  to  do  so. 

On  the  part  of  the  defendant,  it  was  insisted  that  the 
eoDtract  was  misdescribed  in  the  declaration,  and  that 
the  word  ^  and  ^  had  been  inserted  in  the  agreement 
bj  mistake.  And  he  produced  a  receipt  signed  by  the 
plaiotiff  for  work  done  to  houses  in  ^^  South  Street^ 
SaOumpton  Street."* 

The  learned  judge  left  it  to  the  jury  to  say,  whether 
the  word  **  and "  had  been  inserted  by  mistake  in  the 
agreemept,  or  whether  the  parties  intended  the  contract 
to  apply  to  the  houses  in  both  South  Street  and  South-' 
OMpton  Street. 

The  jury  having  found  for  the  defendant  upon  all 
the  issues,  — 
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Huafrey^  in  Hilary  term,  1847)  obtained  a  rule  nisi 
lor  a  new  trial,  on  the  ground  of  misdirection. 

Pigolt  now  shewed  cause.  It  being  conceded  that 
the  finding  upon  the  second  and  third  issues,  cannot  be 
impeached,  there  is  no  ground  for  granting  a  new  trial. 
The  direction  of  the  learned  judge  as  to  the  first  issue 
^as  correct  In  order  to  sustain  his  declaration,  the 
plaintiff  was  bound  to  prove  a  contract,  express  or  im- 
plied, to  do  the  work  in  question  at  houses  of  the  de- 
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fendant  in  South  Street  and  Southampiim  SireH;  tod  it 
was  perfectly  competent  to  the  ctefiMidant  to  addooe 
evidence  to  shew  that  the  word  <<  and  ^  was  a  mistake^ 
and  that  he  had,  in  truth,  no  houses  in  &NiM«iiQtfoa— 
Street  at  the  date  of  the  memorandom.    [OnonneB,  X^ 
Suppose  the  contract  was  for  a  sale  oF  all  de  wool  n 
a  certain  warehouse  at  MonrA^tfr,-— conld  the 
shew  by  parol  evidence,  that  only  the  wocd  on  one 
belonged  to  him  ?]  It  is  submitted  he  might  [Afinib^' X 
Or,  if  the  contract  spoke  of  wool  on  the  first  and 
floors  of  the  warehouse,  —  could  you,  by  parol 
shew  the  words   <<and  second*   to  be  a  mistake 
Clearly.     In  Hitchins  v.  Scott  (a),  by  an  agreement 
tween  the  plaintiff  and  deiSsndant  a  hous^  No.  S8.9 
let  to  the  plaintiff:  after  the  agreement  was 
and  delivered  to  the  plaintiff,  it  was  altered  (it 
proved  by  whom,)  by  inserting  85.  instead  of  98.  cAi 
erasure:   the  house  occupied   by  the  plaintiff 
the  agreement  was,  in  fact.  No.  35. :  it  was  l]idd,"thafc 
the  altered  agreement  might  be  given  in  evidence,  m  wtm 
action  for  an  excessive  distress  (in  which  the  demise 
was  admitted  on  the  record),  to  shew  the  terms  of 
holding :  and  Lord  Abinger  said  :  **  If  No.  35.  was 
house  intended,  I  am  clearly  of  opinion  that  paroift 
evidence  was  admissible  to  shew  that  the  98.  was  ^ 
mistake."    iMaule^  J.  That  is  a  mere  dictum.  If  •*and** 
was  really  inserted  by  mistake  in  the  agreement,  is  iC 
not  a  case  for  relief  in  equity?]    In  Rose  ▼.  Slnw (0» 
a  bill,  which  was  in  fact  for  14J.  195.,  and  was  so  de— 
scribed  in  the  declaration,  was  described,  in  an  agree- 
ment produced,  as  for  13/.  195.;  and  Lord  TeuUrden 
held  it  to  be  no  variance,  it  appearing  to  have  been  so 
described  in   the  agreement  by  mistake.     ZMndtf  J. 
Can  a  mistaken  insertion  of  one  word  for  another  m  a 
written  agreement,  be  left  to  the  jury? 


(a)  2if.4iF.8O9. 


(6)  lB.S;Ad.»h 
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In  HHehins  v.   Scoitj  evidence  was   admitted    to 
shew  diat  the  parties,  in  speaking  of  No.  S5.,  called 
h  No.  98.     In   Bootk  t.  Cooke  (a),  in   debt  upon  a 
bond,  the  defendant  pleaded  the  statute  12  Car.  2., 
of  osmyy  and  said  that  **  comtpte  agreatum  Juit  that 
he  should    pay    more   than    6   per   cent,  (ft)     The 
phmtiff  replies  quod  rum  corrtipte  agreaJtwn  fait :  and 
heU  a  good   replication ;    for,    if  by    the    mistake 
of  the  writer,  the  money  was  made  payable  without 
any  oormpt  agreement,  it  is  not  usurious  within  the 
statute.*     \Maide^  J.  So,  in  like  manner,  you  might 
shev,  that,  although  the  proper  rate  of  interest  was 
inserted,  the  agreement  was  really  a  corrupt  agreement 
ibriDore  than  legal  interest] 


1848^ 
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Ibatfrey  and  Partridge^  in  support  of  the  rule.  It 
deiriy  was  misdirection  to  put  to  the  jury  evidence  to 
explain  the  intention  of  the  parties,  the  agreement  itself 
being  quite  unambiguous  on  the  face  of  it.  It  is  only 
where  terms  of  art,  or  foreign  terms,  are  used  in  a 
written  contract,  that  parol  evidence  is  admissible  to 
explain  it : '  in  all  other  cases,  the  construction  of  the 
instrument  is  for  the  court :  Neilson  v.  Harford,  (c) 
\JHIdey  C.  J.  If  I  had  been  asked  to  construe  the 
sgreeoient,  I  should  have  told  the  jury  that  they  might 
take  it  as  an  agreement  limited  to  the  houses  in  South 
Sbeff.]  That  would  have  given  the  plaintiff  an  op- 
portunity to  tender  a  bill  of  exceptions.  [^Maulcj  J., 
reiierred  to  Carnpbell  v.  Richards.  (d)'\  The  plaintiff  is 
dearly  entitled  to  a  verdict  on  the  first  issue.  Every 
^Ikgadon  in  the  declaration  is  substantially  made  out. 

Wilde,  C.  J.     Upon  more  deliberately  considering 


\ 


f)  Freem.  264. 

P)  That  being  the  maxi- 
■"a  lite  of  interest  fixed  by 
*el2air.ILclS.  And  see 
^^.^11.207.  (a) 


(c)  8  3f.  *  JT.  806. 

(d)  5  B.  ^  Ad.  840.,  2  N.^ 
M.  542. 
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this  records  it  strike  me  that  the  verdict  shoold  b^^ 
been  found  for  the  plaintiif  on  the  first  issne. 
declaration  sets  out  the  agreement  between  the 
in  its  precise  terms.  The  question  isi  what  is  the 
construction  of  that  agreement.  There  are  nmneroas^^.. 
cases  to  shew  that  parol  evidence  may  be  received  for  thc^^ 
purpose  of  explaining  what  the  parties  to  an  agreement'  m 
meant ;  but  that  is  only  where  there  b  some  ambigaiq^^ 
on  the  face  of  it  (a)  Here,  there  was  none.  It  appeare£^ 
that  the  defendant  had  no  interest  in  any  land  in  Soidhr^^ 
ampion  Street  at  the  date  of  the  agreement  It  was  plaia  ^ 
therefore,  that  the  parties  had  in  their  contemph 
the  doing  of  work  to  houses  in  Soulh  Street  only ; 
that  the  agreement  was  intended  to  be  framed 
reference  to  them  alone.  The  construction  of  the 
tract  being  for  the  judge,  it  was  quite 
leave  tg  the  jury  any  question  of  intention.  The  qui 
tion,  therefore,  was  incorrectly  left;  I  ought  to  havepti' 
my  construction  upon  the  agreement  as  it  stood*  As  tb^ 
plaintiff  was  entitled  to  a  verdict  upon  non  assumpsitf 
the  defendant  was  entitled  to  a  verdict  upon  the  other 
issues,  which  offer  an  effectual  bar  ta  the  action,  ift 
seems  to  me  that  we  are  warranted  by  the  practice  of 
the  court,  in  moulding  the  rule  so  as  to  meet  the  justioe 
of  the  case.  I  therefore  think,  upon  the  defendantffl 
consenting  that  a  verdict  be  entered  for  the  plaintifl 
on  the  first  issue,  that  this  rule  should  be  discharged 
without  costs. 


The  rest  of  the  court  concurring,  and  the  plainti 
consenting, 

Rule  discharged. 


(a)  A  UUent  ambiguity,  t.  e. 
an  ambiguity  in  die  terms  of 
the  instrument,  the  existence  of 
which  ambiguity  is  first  shewn 
by  extrinsic  evidence,  whether 
written  or  verbal,  may  be  ex- 


plained by  extrindc 
which  may  be  either  written 
verbal ;    a    patent   ambigu 

—  an  ambiguity  apparent  uj 
the  face  of  the  instrnmentitf 

—  makes  it  wholly  void. 
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Dob  df.*  Watson.  Roe. 

Jan,  24. 

nrOWNSEND  moved  for  judgment  against  the  casual  The  court  rc- 

ejector.     The  declaration  und  notice  were  served  ^^"®J^  *®  i^^' 
,     r   %  I  .  ..     amleniiiior 

ipon  a  servant  oi  the  tenant,  on  the  premises  on  the  judgment 

4h  instant;    and    the   affidavit    stated    an  acknow-  against  the 
edgment  by  the  tenant  "  a  few  days  afterwards/'  of  ^^*"**^      a^' 
iieir  having  come  to  his  hands,  but  not  saying  tdien.  davit  stating 
3iauU^  J.  I  doubt  whether  any  less  than  three  would  •  "crvice  on  a 
10  **a  few**  days:  and  that  would  bring  it  to  the  first  tenant  upon 
jay  of  term.]     The  rule  is  thus  stated  in  ArchbdJCn  the  premises, 
Practice  (a),    upon    the    authority    of  several   cases:  ^j    ^    ^j^ 
^  'Where  service  has  been  effected  on  a  servant,  child,  an  acknow- 


on  the  premises,  if  only  a  reasonable  probability  ledgment 

•f  the  declaration  having  come  to  the  tenant's  hands  q^^^  y^j 

lefore  the  first  day  of  term  is  made  out|  a  rule  nisi  for  the  tenant  '<  a 

■Klgment  wUl  be  granted."  SLtSd.- 

that  the  de- 
"Wilde,  C.  J.     Adopting  the  rule  there  stated,  this  claration,  &c 

Ase  clearly  does  not  come  within  it.     The  affidavit  jj^g^ 

liere  is  so  uncertain,  as  to  lead  me  to  conclude  that  the 

leponent  has  some  good  reason  for  leaving  the  matter 

in  that  state. 

Rule  refused. 

(a)  8th  edit.,  by  CMty,  VoL  II.  p.  984. 
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Jan.  18. 


KmoDOM  V.  Cox. 


On  the  28th  HPHIS  was  an  action  of  assumpsit*  The  declaration 
?oi^^T**f  '  stated,  that^  on  the  28th  of  Nooember,  1844*  in 
fendantcon.  consideration  that  the  plaintiff  would,  at  the  request 
tractedto  of  the  defendant,  accept,  receive,  and  pay  for  tbe 
pli^tiff  with  S^^s  thereinafter  mentioned,  upon  the  terms,  &&,  in 
150  tans  of  that  behalf  mentioned,  the  defendant,  by  a  certain 
cast-iron  memorandum  in  writing,  then  promised  the  plaintiff  to 
cording  to  supply  him  with  cast-iron  girders  of  the  varions  sixes 
drawing  to  to  be  shewn  in  drawings  to  be-  provided  by  the  plain- 
by  Uie  plain-  ^'^s  architect,  and  to  deliver  the  same  perfect,  at  a 
tiff's  an^-  price  therein  mentioned,  and  to  use  his,  the  defendaiitf% 

tect,  —50  jjgg^  endeavours  to  deliver  fifty  tons  of  the  sud  ffirdei^ 
tons  to  be  ^  o       "» 

ddiyeredon     on  or  before  the  Slst  of  December j  1844,  fifty  tons 

or  before  the    more  on  or  before  the  28th"  of  January^  1845f  and 

cmiber  1844-  ^^  ^°^  more,  on  or  before  the  3l8t  of  Mardk,  1845^ 
50  tons,  on  or  provided  the  drawings  for  the  first  fifty  tons  were  sent 
^^  f^^  to  the  defendant  within  a  certain  time  then  agreed  qpon 
January,  between  them,  to  wit,  within  three  days  after  there- 
1845;  and  eeipt  of  the  said  memorandum,  and  the  draminpfif 
before  tie        '^^  remainder  within  three  weeks  after  the  receipt  cfik 

8lBtof  said  memorandum;  payment  to  be  made,  8cc    Aver- 

March,  1845, 

—  provided  the  drawings  for  the  first  50  tons  were  delivered  within  three  diTt^ 
and  the  drawings  for  the  remainder,  within  three  weeks.  Some  plans  were  lOt 
to  the  defendant  on  the  5th  of  Deowdtet,  and,  on  die  l6th,  mn  order  was  gins 
to  him  for  girders,  amounting  to  about  fourteen  tons.  On  the  ISth  of  IfoitAy  — 
after  the  defendant  had  declined  to  perform  the  contract,  by  reason  of  the  delsji 
— -  further  plans  were  furnished,  and  a  further  order  given  for  girders,  amonnt' 
ing  to  about  50  tons,  and  the  girders  ordered  on  the  l6th  of  Deoaniter  were 
demanded. 

The  jury  found  that  the  drawings  were  not  delivered  within  a  reasooibl^ 
time:  — 

Held,  that  the  contract  was  entire ;  and  that,  as  the  plaintiff  had  failed  tf 
furnish  drawings  for  the  whole  150  tons,  within  a  reasonable  time,  he  oonld  iMt 
maintain  an  action  for  any  non-delivery  of  girders. 
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men^'  that»  allhon^  the  pUintiff  had  always  been       1848. 
Tmij  and  willing  to  receive  and  pay  for  the  said  cast- 
iron  girders,  and  although  the  plamtiff  did,  within  a 
reanoable  time  after  the  making  of  the  said  agreement,        cox. 
to  wit,  on  &c.t  duly,  and  according  to  the  said  agree- 
vat,  provide  and  deliver  to  the  defendant,  who  then 
neeifed  the  same,  fifty  drawings  specifying  and  shew- 
ing dw  nmnbers  and    sizes    respectively  of  the  ^r- 
den  which  the  plainti£P  then  required,  &c. ;  and  al- 
though a  reasonable  time  had  since  elapsed,  yet  the 
defeodaot  did  not  nor  would,  within  such  reasonable 
tiflK,  or  at  any  time  befote  or  since^  supply  the  plaintiff 
with  audi  prden,  &c.  &c. 

The  defendant  pleaded, — first,  non  assumpsit, — se- 
condly, that  the  plaintiff  did  not,  within  a  reasonable 
time  after  the  making  of  the  said  agreement,  provide,  or 
dilifer  to  the  defendant,  drawings  specifying  or  shewing 
the  liiunbera  and  sizes  respectively,  of  the  cast-iron 
girders,  which  he  the  plaintiff  required  of  and  from  the 
defcndanCy  in  manner  and  form  as  in  the  declaration 
alleged,  &c.    Issue  thereon. 

The  cause  was  tried  before  CressweUj  X,  at  the  sittings 
at  Wmtmimier^  after  the  last  term.  It  was  proved,  that 
die  plaintiff  and  defendant  had,  on  the  28th  of  November^ 
IMI^  entered  into  a  contract,  as  set  out  in  the  declara- 
tioo;  that,  on  the  5th  of  Decemberj  some  plans  were 
acQt  to  the  defendant ;  and  that,  on  the  16th,  the  plain- 
tiff gave  an  order  for  thirty  girders— the  weight  of 
^hieh  would  be  about  fourteen  tons, — the  receipt  of 
vUch  order  was  acknowledged  by  letter  on  the  19th, 
«ifaUows:— 

<<  19th  Decemberj  1844. 

"St,-— We  duly  received  yours  of  the  16th,  or- 

dtring  two  IS  ft.  6 in.  girders  for  each  house,  making  in 

A  thirty,  which  will  be  finished  on  Saturday  night. 

°t  good  enough  to  write  us  further  instructions,  as  to 
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1848*       the  next}  on  the  receipt  of  this,  as  we  shall  be  standinj 


on  Monday^  as  the  pattern  has  to  be  altered,  we  pre 
Kingdom      g^^^^     Yours,  &c. 

Coi.  (Signed)         '*  W.  Cax.^ 

Some  correspondence  took  place  between  the  parti 
in  Febntary^  1845;  and  on  the  4th  of  Mdrckf  tbed 
fendant  wrote  to  the  plaintiff,  declining  to  proceed  fa 
ther  under  the  contract.     On  the  ISth,  the  plaintiS"^^=*s 
solicitors  sent  the  defendant  some  further  plans,  and  m^^ 
order  for  more  girders  (about  fifty  tons  weight),  ai^  ^ 
required  him  to  deliver  the  thirty  girders  which  hafe.€l 
been  ordered  on  the  16th  of  December.     With  tbSs  ■ 
request  the  defendant  declined  to  comply*     It  appea^^^€l 
that  the  price  of  iron  had  considerably  advanced  b^ 
tween  December^  1844,  and  March^  1845«  |^ 

The  learned  judge  told  the  jury,  that,  in  his  opinicwiy 
the  contract  was  entire :  and  he  left  it  to  them  to  saj      |^ 
whether  the  delivery  of  the  plans  on  the  ISth  o^March^ 
was  a  delivery  within  a  reasonable  time. 

The  jury  found  that  it  was  not,  and  accordingly  re- 
turned a  verdict  for  the  defendant. 

Chatmellj  Serjt,  now  moved  for  a  rule  nisi  for  a  ne^ 
trial,  on  the  ground  of  misdirection.  As  fiir  as  tb^ 
order  of  tiie  16th  of  December  was  concerned,  the  plas^ 
and  drawings  were,  confessedly,  delivered  within  areasoo*' 
able  time.  It  was  clearly,  therefore,  misdirection,  to  lea^^ 
the  question  of  reasonable  time  in  the  general  manned 
in  which  it  was  done.  A  distinction  should  have  bee^^  1'^ 
made  as  to  the  two  orders.  There  being  no  plea  oi  j^ 
performance,  the  contract  and  breach  are  admitted:  and 
the  plans  and  drawings  for  the  thirty  girders  havio^ 
been  delivered  within  a  reasonable  time,  the  plaintiff  i^  W^ 
entitled  to  a  verdict  on  the  second  issue  as  to  them.  I^  |^^ 
is  assumed,  on  the  part  of  the  defendant,  that  the  de- 
livery of  all  the  fplans  was  a  condition  precedent    t^ 


I 
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right  to  insist  upon  having  any  of  the  girders.    But  that       1848. 

is  contrary  to  the  express  decision  of  the  courti  when  the 

cue  vas  before  it  on  demurrer  to  another  plea,  (a)   The 

coQtTMt  divides  itself  into  three  parts :  the  first  is  obli-         Coz. 

ptorjr  on  the  defendant  to  supply  the  girders  according 

to  pitns  and  drawings  to  be  furnished  by  the  plaintiff's 

uthitect:  the  second  shews  the  quantity  to  be  delivered, 

ttid  fixes  the  time  of  delivery,  —  provided  the  plans  are 

fomisbed  by  a  given  time :  and  the  third  fixes  the  time 

tnd  mode  of  payment.     iMaule^  J.     What  authority  is 

tiiere  for  soch  a  division  of  the  contract  ?    The  defend- 

tot  contracts  to  deliver  to  the  plaintiff  one  hundred  and 

fifty  tons  of  girders  at  certain  times,  provided  the  draw- 

hgi  are  furnished  within  certain  specified  times:  has 

theplaintiff  a  right  to  demand  any  inconsiderable  portion 

of  the  goods  he  pleases?]     He  was  entitled  to  demand 

performance  from  time  to  time. 

Wilde,  C.  J.  This  rule  is  moved  for  on  the  ground, 
that,  admitting  that  the  verdict,  —  which  found  that  the 
delivery  of  the  plans  to  the  defendant  on  the  1  Sth  of 
tfarri,  1845,  was  not  a  delivery  within  a  reasonable 
lime,  —  was  right,  sltill  the  defendant  had  been  guilty 
of  a  breach  of  the  contract,  by  reason  of  the  non- 
ddivery  of  the  girders,  the  drawings  for  which  had  been 
delivered  in  Decembef^  1 844.  It  appears  to  me,  however, 
tlutt  no  distinction  can  be  drawn  between  the  thirty 
t/tim  ordered  in  December^  1844,  and  the  remainder 
of  the  contract.  It  is  perfectly  well  known  that  all  con- 
^I'Kls  are  materially  affected,  as  to  price,  by  the  time  of 
oeiiveiyy  and  by  the  quantity.  The  question  resolves 
^f  into  this  —  was  this  one  entire  contract?    No  doubt 

• 

It  was.    If  so,  is  the  one  party  at  liberty  to  call  on  the 
^er  Tor  a  part  execution ;  and  that,  at  a  time  when  it  is 

(a)  See  Kingdom  v.  Our,  anti^  Vol.  II.  p.  6'6l. 
VOL,  V,  —  c.  B.  MM 
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1848.       obvioas  that  be  is  not  entided,  and  does  not  intend, 
call  for  a  perfonnanoe  of  the  rest  of  the  oontnct  ? 


Kiirobox     plaintiff  furnished  some  plans,  and  ordered  a  small  nam' 
Cox.         ^^^  ^^  girders,  in  December^  1844:   but,  by  the  non- 
delivery of  the  rest  of  the  plans  within  a  teasonabl 
time,  the  defendant  was  altogether  discharged  firom 
forming  the  contract     It  was  not  until  alter  thedefSmd 


ant  was  so  discharged,  that  the  plaintiff  called  for  tb 
delivery  of  the  girders  ordered  in  December^  1844. 
clearly  was  not  then  entitled  to  do  so.     If  a  man  con 
tracts  to  buy  one  hundred  and  fifty  quarters  of  wbeai 
he  is  not  at  liberty  to  call  for  the  delivery  of  a  smal 
portioti,  without  being  prepared  to  receive  the  enti 
quantity.     Thus,  in  Walker  v.  Dixon  (a),  it  was  held  tha  t 
one  who  has  agreed  for  one  hundred  sacks  of  floury 
cannot,  after  the  delivery  of  part,  recover  for  that  parfc:« 
the  defendant  being  willing  to  receive  and  pay  for  tb^ 
whole.     So,  in  Waddington  v.  Oliver  (&),  a  contract  t^: 
deliver  one  hundred  bags  of  hemp,  at  a  certain  pric^^ 
by  a  certain  time,  was  held  to  be  entire,  and  incapable 
of  being  split ;  and  therefore  that  an  action  for  the  prices 
commenced  after  a  part  delivery,  but  before  the  expira- 
tion of  the  time  fixed,  could  not  be  maintained.    Bat-j 
where  the  buyer  has  received  part  of  the  goods  contracted 
for,  and  declines  to  receive  the  rest,  he  is  liable^  after 
the  expiration  of  the  stipulated  time  of  delivery,  to  nn 
action  for  the  price  of  the  part  so  received :  OxendaU  ▼• 
Wetherell.  (c)     The  simple  question  here,  is,  whether 
this  was  an  entire  contract    If  it  was,  —  as  I  think  'A 
was,  —  the  second  issue  was  not  sustained  by  proof  oT 
the  delivery  of  the  drawings  for  a  small  portion  only  of 
the  girders,  and  the  claim  of  performance  as  to  tint 

(fl)  2  Stark.  N.  P.  C.  281 .  (6)  2  N.  R.  6l. 

But  the  court  of  K.  B.  set  the  (c)    4  Mann.  S(  R  ^ 

nonsuit  aside^  4  Matin.  S$  R*  QB.^C,  d8& 
430. 
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judge  was  quite  right,  and  that  there  is  no  ground  for  — 

disturbing  the  verdict  Kingdom 


Hauus,  J.     I  also  am  of  opinion  that  the  proper 
'^ult,  both  as  to  the  law  and  as  to  the  facts,  has  been 
Mme  to  in  this  case.     The  contract  is,  that  the  defen- 
dant will  supply  the  plaintiff  with  cast-iron  girders  of 
the  various  sizes,  to  be  shewn  in  drawings  to  be  pro- 
vided by  the  plaintiff's  architect,  and  to  deliver  the 
same  perfect,  at  a  price  therein  mentioned,  and  will  use 
his  best  endeavours  to  deliver  fifly  tons  of  the  said 
girders  on  or  before  the  Slst  of  December^  1844,  fifty 
tons  more  on  or  before  the  28th  Wijarmaiy^  1 845,  and  fifty 
tons  more  on  or  before  the  Slst  of  March^  1845;  and 
the  proviso,  which  is  introduced  for  the  purpose   of 
enabling  the  defendant  to  perform  his  part  of  the  con- 
tract, is,  that  the  drawings  for  the  first  fifly  tons  shall  be 
sent  to  the  defendant  within  three  days  after  the  receipt 
of  the  memorandum,  and  the  drawings  for  the  remainder 
within   three  weeks.    The  defendant  was  to  have  a 
reasonable  time   for  the   performance   of  his  part  of 
the  contract,  after  the  receipt  of  the   drawings.     To 
hold  that  the  plaintiff  was  entitled  to  call  for  a  small 
portion  only  of  the  girders,  at  the  price  at  which  the 
defendant  contracted   to   supply  the  whole    quantity, 
^ottld  be  a  most  unreasonable  construction  of   the 
Agreement.     The  contract  was  entire.     The  direction, 
therefore,  was  correct,  and  the  verdict  warranted  by  the 
^idttice. 

V.Williams,  J.  I  am  of  the  same  opinion.  The 
contract  being  entire,  it  follows  that  the  averment  in 
^h€ declaration,  that  the  plaintiff  did,  within  a  reasonable 
time  after  the  making  of  the  agreement,  provide  and 
deliver  to  the  defendant  proper  drawings,  means  that  he 

M  M  2 


V, 

Cox. 
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1848.  sent  such  drawings  as  would  enable  the  defendant 

■  perform  the  entire  oontract. 
Kingdom 


Cos.  CnEsswELLy  J.|  concurred. 


Rule  refused. 


Jan.  18* 


Stead  v.  Williabcs  and  Others. 


After  a  rule     HTHIS  was  an  action  brought  to  try  the  right  of  tk 
absolute  for  a  plaintiff  to  the  exclusive  use  of  two  several  alleged 

new  tpiftl   in 

an  action'         inventions,  for  which  the  plaintiff  had  obtained  letten* 

for  the  in-        patent.      The  action   was   commenced   in  Jultft  184S. 

fringement  of   fhe  declaration  contain^  two  counts;  to  each  of  which 

a  patent,  all  ' 

the  plaintiff's   ^he  defendants  pleaded  not  guilty,  and  several  special 

real  and  per-     pleas  puttini^  in  issue  the  validity  of  the  patenU.    The 

sonal  estate  .  ¥  r 

was  by  an       cause  was  tried  at  \ht  Liverpool  summer  assizes«in  184S| 

order  of  the     when  the  second  count  was  withdrawn,  and  a  verdict 

debtow^Lirt.  ''^""^  ^^^  ^'^^  plaintiff,  affirming  his  alleged  rights  under 
vested  in  the  ^'^^  patent  mentioned  in  the  first  count.  The  ooorti 
official  as-  however,  in  Trinity  term,  1844  (a),  set  aside  that  verdid, 
ccwTrefUsed^  and  directed  a  new  trial,  on  the  ground  of  misdirefr 

to  call  on  the  tion.     The  venue  was  afterwards  chanced  to  MiddlatXi 

I  •    »gp  ^    %                 * 

plaintiff  to  j^^jj  the  plaintiff  intimated  his  intention  to  proceed  to 

give  security  .            *^                                                                   ' 

for  costs, it  ^rial  upon  both  counts. 

not  being  Qn  the  9th  of  November  last,  the  plaintiflf  was  taken 

the  assignee  '"  execution,  at  the  suit  of  one  George  AfidenaHi  fcc 
had  interfered,  377/.,  and  was,  on  the  25th  of  November,  committed  to 

or  was  hkely     j|^g  Queen's  prison,  where  he  still  remained, 
to  interfere.  11.11 

On  the  21st  01  December  last,  an  order  was  made  by 

the  insolvent  debtors  court,  on  the  petition  otAndervm% 

whereby  all  the  real  and  personal  estate  and  effects  of 

(a)  1  M.^Q.  818. 
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^e  pbuntiff  were  vested  in  the  provisional  assignee  of 
^otooarty  —  which  order  still  remained  in  force. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating, 
tbmt  the  carrying  the  cause  to  trial  would  involve  a 
considerable  ootlay  of  money  on  the  part  of  the  defend- 
ants; that  some  of  the  witnesses  for  the  defendants) 
^hose  evidence  would  be  material  and  necessary  for 
^em  at  the  trial,  resided  in  distant  parts  of  the  country ; 
^hat  others  of  the  defendants'  witnesses,  whose  evidence 
^onld  be  also  material  and  necessary  for  them  at  the 
trial,  consisted  of  scientific  persons,  whom  it  was  neces* 
saiy  to  instruct  some  days  before  the  trial,  in  order  that 
they  might,  by  examination  of  specifications  of  patents, 
and  other  documents,  and  by  other  proceedings,  be 
prepared  to  give  such  evidence ;  that  the  defendants  had 
a  good  defence  to  the  action  on  the  merits ;  and  that 
tccority  for  costs  had  been  demanded,  and  refused. 


.  1848. 

Stead 

v. 

Williams. 


Channellf  Serjt.,  moved  for  a  rule,  calling  upon  the 
phuDtiflf  and  his  assignee  to  shew  cause  why  the  pro- 
ceedings should  not  be  stayed  until  security  was  given 
for  costs.     The  courts   have  repeatedly  interfered  to 
prevent   defendants   from   being   vexatiously  harassed 
with  actions  by  insolvent  or  bankrupt  plaintiffs.   Dentoti 
v»  WiUiams  (a)  is  in  some  respects  very  like  this  case. 
Th»e,  after  a  verdict  in  favour  of  the  plaintiff,  and  a 
rale  for  a  new  trial  made  absolute,  he  became  bankrupt, 
tnd  the  court  compelled  him  to  give  security  for  costs, 
ahhoagh  there  was  no  affidavit  that  the  action  was  car- 
ried on  for  the  benefit  of  the  assignees:  and  Williams^J.f 
said:  *' The  only  question  is,  as  to  whether  the  assig- 
iiees  are  the  parties  who  are  actually  proceeding  with 
,  the  Close.    Primd  facie^  it  would  appear  probable  that 
^  art  proceeding  with  it ;  for,  where  else  could  the 


(a)  HDofBLP.a  \2S. 
M  M  S 
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1848. 
Stead 

V, 

Williams. 


funds  come  from  ?  In  the  case  of  Bedcham  v.  Kmgii  [a\ 
1  observe  that  Tindal^  C.  J.f  relies  on  the  drcum* 
stance  that  it  was  expressly  denied, — not  that  it  was  not 
stated  a£Srmatively — that  the  assignees  would  interfisre 
with  the  action;  and,  but  for  that  circnmstanoe»  the 
court  would  have  compelled  the  plaintiflf  to  give  security 
for  costs."  A  distinction  may  exist  between  actions  of 
contract  and  actions  of  tort :  but  this,  though  in  form  an 
action  of  tort,  is  really  an  action  brought  to  establish  a 
right.  {Wilde^  C.  J.  I  have  always  understood  the  rule 
to  be  this,  that  the  assignees  of  a  bankrupt  or  insolvent 
are  required  to  give  security  for  costs,  where  they  are 
going  on  with  the  action  in  the  bankrupt's  name ;  but 
that  the  court  will  not  interfere,  if  the  bankrupt  is  con- 
tinuing it  for  his  own  benefit.  You  have  not  applied  to 
the  assignee,  to  ascertain  if  the  proceeding  is  sanctioned 
by  him.]  The  case  which  the  lord  chief  justice  has  in 
his  mind  probably  is,  Wray  v.  Braa)n{J)\  where  the 
court  refused  to  compel  the  plaintiff  to  give  security  for 
costs,  upon  an  a£Bdavit  that  he  had  been  bankrupt,  and 
thrice  discharged  under  the  insolvent  debtors  act,  and 
that  he  was  suing  as  trustee  for  a  third  person,  who 
alone  was  beneficially  interested  in  the  subject-matter* 
of  the  action:  Tindalj  C.  J*,  observing  —  ^*  It 
to  me,  that,  as  each  of  the  grounds  here  urged  fc 
requiring  the  plaintiff  to  give  security  for  costs,  tak< 
separately,  is  insufficient,  so,  taken  together,  they  do  mm 
help  each  other.  That  the  action  is  brought  in  tlM' 
name  of  the  plaintiff,  as  trustee  for  a  third  person, 
according  to  the  authority  of  Morgan  v.  Evans  (c), 
ground  for  compelling  security:  and  Snow  v. 
end  (d)  shews  that  insolvency  is  no  ground  for  such 


(a)  N.  a  474.,  5  SeoU, 
SSO.,  6  DwdL  p.  C.  227. 

(6)  6  N.  a  271.,  8  Soatt, 
557. 


(e)  7  J.  B.  Moore,  SH. 
Id)  6  Taunt.  123^  iMursk. 
477. 
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mocko.  (a)    The  true  principle  that  governs  these  cases, 
is  that  laid  down  by  Lord  Kenyan  in  Wehb  v.  Ward,  {b) 
^  It  cannot,' be  says,  ^be  laid  down  as  a  general  rule, 
that  an  uncertificated  bankrupt  must,  in  all  cases,  give  se- 
oiritj  for  costs  where* an  action  is  brought  by  him;  that 
woald  be  going  much  too  far :  each  case  must  depend  on 
its  own  circumstances.     But  it  is  fair  to  say,  that,  if  the 
action  be  really  brought  for  the  benefit  of  the  assignees, 
they  shonld  be  responsible  for  the  costs.' "     [Mauley  J. 
Poverty  is  no  ground  for  preventing  a  plaintiff  from 
prosecnting  hb  rights.     But  poverty  of  a  third  person 
wliote  name  he  uses,  is  a  very  substantial  ground  for 
calling  upon  him  to  give  security.]     If  the  validity  of 
the  patents  be  established,  the  assignee  will  take  the 
hene6t  of  them.      In  Heqford  v.  Knight  (c),  security 
&r  oosta  was  required  of  a  plaintiff*  who  had  taken  the 
benefit  of  the  insolvent  act  after  issue  joined,  but  before 
notice  of  trial  given :  the  court  observing-^  *^  We  think 
^18  is*  a  case  in  which  security  ought  to  be  given.     The 
piainti£P  having  executed  an  assignment  to  the  provi- 
sional assignee,  of  all  his  estate  and  effects,  he  no  longer 
has  a  right  personally  to  interfere  in  recovering  this 
d^;  and,   being  insolvent,   if  he  should  fail  in  the 
action,  the  defendant  would  have  no  remedy  for  his 
We  think  that  the  plaintiff^s  assignee,  and,  if 


1848. 
Stead 

WlLUAMS. 


(a)  Unless   the    insolvency 

(ot  binkniptcy)    take    place 

^itn  the  eoinmencement  of  the 

^tion^  or  the  action  is  brought 

lor  the  benefit  of  the  assignees : 

1^6»T.  Ward,  7  T.  R.  296. ; 

Ma9(m  V.  PMia,   1  C.  ^  M. 

620.,  3  Tjfrwh.  595.,  2  DowL 

P.  C.6I.     In  Doe  d.  Colnaghi 

V.  miek,   5  Scott,   714.,  the 

c<Kin  refused  to   compel   the 

leMor  of  the  plaintiff,  in  an 

•ctioa  of  ejectment,  to  give 

^^ouitf  for  costs,  on  the  ground 


that  he  was  an  uncertificated 
bankrupt,  it  appearing  that  the 
assignees  had  declined  to  pro- 
ceed with  the  action,  and  it 
being  sworn  that  it  was  carried 
on  solely  for  the  bankrupt's 
benefit.  Tindal,  C.  J.,  there 
said :  ^  There  is  no  reason 
why  justice  should  be  denied  to 
an  uncertificated  bankrupt." 

(b)  7  T.  R.  296. 

(c)  2  B.  Si  a  579.,  4  D.  4 
i2.81. 


M  M   4 
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Williams. 
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none  has  been  chosen,  some  of  his  creditors,  should  give 
security  for  costs  before  the  action  ought  to  proceed." 
iMatUe,  J.  The  subject-matter  of  the  action  there,  was 
a  debt.  You  have  to  make  out,  not  only  that  the  plain- 
tiff is  a  man  of  straw,  but  also  that  the  action  is  pro- 
ceeding  for  the  benefit  of  third  persons.]  In  the  case  of 
Parkin  v.  Warner^  Wightman^  J*,  recendy  at  chambers 
made  an  order  for  security  for  costs  in  an  action  of  this 
sort,  under  very  similar  circumstances. 


Wilde,  C.  J.  No  doubt  the  assignee  is  interested  in 
the  patents  being  established.  But  1  think  the  circum* 
stances  disclosed  tend  to  repel  the  presumption  that  he 
has  any  duty  to  adopt  the  proceedings.  The  trial,  as  is 
suggested,  will  be  very  expensive ;  no  damages  that  the 
assignee  could  recover,  would  compensate  him  for  the 
outlay.  We  are,  therefore,  well  warranted  in  presuming 
that  he  will  not  adopt  them.  To  entitle  them  to  a 
rule,  the  defendants  should  be  prepared  to  shew  that 
the  assignee  has  done  something  to  evince  an  intention 
to  identify  himself  with  the  action. 

Maule,  J.     If  a  rule  were  granted,  and  it  appeared  ^^ 
on  shewing  cause,  that  the  assignee  had  never  iuter^-«. 
fered,  the  rule  must  necessarily  be  discharged.    Tb^f 
result  is  so  highly  probable,  that  I  do  not  think  a  rule 
should  be  granted. 


The  rest  of  the  court  concurring, 


Rule  refused. 
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C!ox  and  Another  v.  Glue. 
Tfli  Samb  v.  Saint.    The  Same  v.  Mousley. 


Jan.  18. 


TRESPASS,  quare  daumm  /regit.    The  first  count  A.  is  seised 

of  the  declaration  {a)  stated  that  the  defendant,  on  ^1^  ^^  ^^  ^ 

the  10th  otOdober^  1845,  and  on  divers  other  days,  &c.|  ^]^^|j  ^^ 

with  force  and  arms  &C,  broke  and  entered  cefiain  soil  burgesses  of 

of  the  plaintiflb,  the  said  soil  being  the  soil  of  and  be-  ^iit^^^Jrin^ 

loDgiog  to  a  certain  close  called  Tfie  SiddalSf  situate  in  a  certain  por* 

the  parish  of  St  Peter,  in  the  county  o(  Derby,  and  with  ^^^  <>^^® 

feet  in  walking,  and  with   divers  horses,  mares,  and  pasture  their 

geldings,  and  also  with  the  wheels  of  divers  carriages,  cattle,  and 

cirts,  and  waggons,  then  subverted,   trampled   upon,  ^^^   ""?^ 

tore  up,  damaged,  and  spoiled  the  soil  of  the  plaintiffs,  exclusive  pos- 

•nd  also  then  made  divers,  to  wit,  one  hundred,  holes  in  "cwion  of  the 
tht  said  soil  of  the  plaintiffs,  and  then  forced  divers,      j'  j^^y 

to  wit,  one  hundred  posts,  one  hundred  tent-pegs,  and  maintain  an 

one  hundred  stakes,  into  the  said  soil  of  the  plaintiffs,  *''^'''''  ""^  ^'^' 

•     .         .  .     .  pass  against  a 

<m  there,  in  the  said  soil  of  the  plaintiffs,  then  fixed  partywho, 

tht  same  posts,  pegs,  and  stakes,  and  then  put,  placed,  during  that 

•nd  erected  divers,  to  wit,  ten  wooden  erections,  ten  mitsa'tres-* 

taots,  ten   stalls,  ten   booths,   and    ten  tables,    upon,  pass  in  the 

»»d  affixed  the  same  to,  the  said  soil  of  the  plaintiffs,  ''?^'?*^  ^J , 

digging  holes, 

And  kept  and  continued  the  said  posts,  tent-pegs,  stakes,  but  not 

^MtKNis,  tents,  stalls,  booths,  and  tables,  so  there  re-  ^g^nst  one 

H*ciively  forced,  fixed,  put,   placed,  or  erected,  and  that 'period^ 

*&ed  as  aforesaid,  without  the  leave  or  licence,  and  merely  rides 

•gainst  the  will  of  the  plaintiffs,  for  a  long  space  of  ^''^^  ^^  "^^^ 
^>>ne,  to  wit,  for  the  space  of  six  hours  then  next  fol- 
^^^ving  the  said  time  of  the  fixing,  forcing,  putting. 


[  (s)  The  pleadings  were  the  same  in  all  the  actions. 
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1848.       placing,  erecting,  and  a£BKing  of  the  same  respectiTely 

'  as  aforesaid,  and  thereby  and  therewith,  during  ail  tbe 

^^  time  aforesaid,  greatly  incumbered  the  said  soil  of  tlie 

GiiUE.        plaintiffs,  and  hindered  and  prevented  the  plaintiflb  from 

enjoying  the  same. 

The  second  count  stated  that  the  defendaiit»  on  the 
2Srd  of  Oc/o^,  1845,  with  force  and  arms  &c.,  broke  aad 
entered  a  certain  close  of  the  plaintifi8»— the  same  faeii^ 
the  said  close  called  The  Su/dob,— -situated  and  hmg 
in  the  parish  aforesaid,  and  subverted  the  earth  and 
soil  of  the  said  close,  and  made  holes,  and  forced,  &&» 
posts,  &C.,  and  affixed  booths,  &c.,  to  the  said  dos^ 
&c.  &c 

Pleas, — first,  not  guilty,  < — secondly,  to  the  6nt 
count,  that  the  said  soil  of  and  belonging  to  the  n!d 
close,  &c.,  was  not  the  soil  of  the  plaintifia,«— thirdly^ 
to  the  first  count,  that  the  said  soil  of  the  said  doae  in 
which  &c,  was  the  soil  and  freehold  of  the  majfoCf 
aldermen,  and  burgesses  of  the  borough  ofDertjffUA 
that  the  defendant^  as  their  servant,  broke  and  en* 
tered,  &c., — fourthly,  to  the  second  count,  that  thetfiA 
close  in  which  &c.,  was  not  the  close  of  the  plaintiftf— 
fifthly,  to  the  second  count,  tliat  the  said  soil  of  the  nid 
close  in  which  &c.,  was  the  soil  and  freehdd  of  the  |]J 
mayor,  aldermen,  and  burgesses  of  the  borough  of  u 
Derby^  and  that  the  defendant,  as  their  servant,  biokc  1^ 
and  entered,  &c.,  —  sixthly,  leave  and  licence.  I^i 

The  plaintiffs  joined  issue  on  the  first,  second,  •»!      |li 
fourth  pleas,  traversed  the  allegation  of  soil  andfreeboU 
in  the  third  and  fifth,  and  replied  de  if y inid^  to  tbetix^^ 

The  causes  came  on  for  trial  before  Patfeiaii,Ji^      ftS 

the  summer  assizes  at  Derly^  in  1846.  wi 

Cox  V.  Glue.        In  Cox  v.  Ghte^  the  facts  were  as  follows:— The fa»*      h 

in  quo, — a  close  called  TheSiddals,  —  was  a  large  pieoec^     ^^ 
land  within,  and  parcel  of,  the  manor  of  Derby^  on  wbicD 
the  county  races  had,  for  some  years,  beon  run.    Tb^ 


II  VICTORIA.  SS5 

I  and  those  nnder  whom  they  claimed^  had  for       1848. 

og  periodi  claiming  to  be  entided  to  the  fee»        

iie  habit  of  taking  ttie  fore-crop,  and  of  having         ^^^ 
laive  possession  of  The  Siddals  from  the  14th  of       Glve. 
rtill  the  6th  of  Jtdy  in  each  year ;  the  burgesses 
sen  of  the  borough  o(  Derby  having  the  exclu- 
lession  during  the  remainder  of  the  year,  for 
oae  of  turning  in  their  horses,  cows,  sheep,  and 
During  the  period  of  the  plaintiffi'  exclusive 
iOi  they  had  their  own  gates  to  the  close,  which 
mys  kept  locked,  removing  them  on  the  6th  of 
ra  they  were  replaced  by  gates  belonging  to  the 
ion  of  Derby.    The  trespass  complained  o^ 
erection  of  a  booth  by  the  defendant  Gluet  at 
I,  in  Ai^ustj  1845,  the  posts  of  which  were  iii- 
wne  depth  into  the  soil. 

tempt  was  made,  on  the  part  of  the  defendant, 
that  the  corporation  were  entitled  to  the  fee, 
t  the  plaintiffs  were  only  entitled  to  take  the 
» X  and  it  was  insisted,  that,  at  all  events,  the 
I  ooold  not  maintain  trespass,  inasmuch  as  they 
;  in  possession  of  the  close  at  the  time  the  act 
led  of  was  done. 

earned  judge  told  the  jury  that  the  soil  and  free- 
re  clearly  in  the  plaintiflfs ;  and  he  left  it  to  them 
hether  the  burgesses  had  exclusive  possession 
t  6th  of  July  to  the  14th  of  February. 
ary  returned  a  verdict  for  the  plaintiffs,  damages 
companying  it  with  a  note  in  writing  as  fol- 
-'*  The  parties  in  occupation  respectively,  viz. 
SI)  firom  the  14th  of  February  to  the  6th  of  July^ 
burgesses  for  the  remainder  of  ttie  year,  have 
er  of  bringing  their  action  of  trespass ;  but,  if 
lage  is  done  to  the  freehold,  we  consider  the 
s  have  sufficient  possession  to  bring  their  action 
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1848.       placing,  erecting,  and  a£BKing  of  tbe  same  respectivdy 
'^'^-^       as  aforesaid,  and  thereby  and  therewith,  during  all  tbe 

fox 

^^  time  aforesaid,  greatly  incumbered  the  said  soil  of  the 

GiiVE.        plaintiffs,  and  hindered  and  prevented  the  plaintifis  fifom 
enjoying  the  same. 

The  second  count  stated  that  the  defendant,  on  tk 
2Srd  of  Oc/o^,  1845,  with  force  and  arms  &&,  broke  and 
entered  a  certain  close  of  the  plaintifis, — the  same  bei^ 
the  said  close  called  TAe  Su/da/«,— -situated  and  being 
in  the  parish  aforesaid,  and  subverted  the  earth  and 
soil  of  the  said  close,  and  made  holes,  and  forced,  ftCf 
posts,  &c,  and  affixed  booths,  &c.,  to  the  said  doM^ 
&c.  &c. 

Pleas, — first,  not  guilty, — secondly,    to    the  6nt 
count,  that  the  said  soil  of  and  belonging  to  the  aud 
close,  8cc.,  was  not  the  soil  of  the  plaintiffs,— thirdlff 
to  the  first  count,  that  the  said  soil  of  the  said  doie  in 
which  &c,  was  the  soil  and   freehold  of  the  mayor# 
aldermen,  and  burgesses  of  the  borough  of  Dertg^  sod 
that  the  defendant^  as   their  servant,  broke  and  efr^ 
tered,  &c., — fourthly,  to  the  second  count,  that  theiaiA 
close  in  which  &c.,  was  not  the  close  of  the  plaintifi,*-* 
fifthly,  to  the  second  count,  tliat  the  said  soil  of  the  miA 
close  in  which  &c.,  was  the  soil  and  freehold  of  tk» 
mayor,  aldermen,   and   burgesses  of  the  borough  tf 
Derbj/j  and  that  the  defendant,  as  their  servant, 
and  entered.  See,  —  sixthly,  leave  and  licence. 

The  plaintiffs  joined  issue  on  the  first,  second, 
fourth  pleas,  traversed  the  allegation  of  soil  and  fiuhflli 
in  the  third  and  fifth,  and  replied  de  ifyiirid^  to  tbe  «x4*. 

The  causes  came  on  for  trial  before  PaUetOMf  h 
the  summer  assizes  at  Derby^  in  1846. 
Cox  y.  Glue.        In  Cox  v.  Glue^  the  facts  were  as  follows:— *Th0 

in  quo, — a  close  called  TheSiddals^  —  was  a 
land  within,  and  parcel  of,  the  manor  of  Da 
the  county  races  had,  for  some  yeaiii- 
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pUotifi,  and  those  nnder  whom  they  claimed)  had  for        1 848. 

a  very  long  period,  claiming  to  be  entided  to  the  (ee,        

been  10  the  habit  of  taking  the  fore-crop,  and  of  having         ^^^ 
the  exclusive  possession  of  The  Siddah  from  the  14th  of       Qlve. 
Jjajnwjftill  the  6th  otJitfy  in  each  year ;  the  burgesses 
asdfieemen  of  the  borough  of  Derby  having  the  exclu- 
live  possession  during  the  remainder  of  the  year,  for 
tbe  purpose  of  turning  in  their  horses,  cows,  sheep,  and 
olmu    During  the  period  of  the  plaintifi'  exclusive 
pOMesnoo,  they  had  their  own  gates  to  the  close,  which 
were  always  kept  locked,  removing  them  on  the  6th  of 
fk^  when  they  were  replaced  by  gates  belonging  to  the 
coiporation  of  Derby.    The  trespass  complained  o^ 
ni|  the  erection  of  a  booth  by  the  defendant  Glue^  at 
the  races,  in  August^  1845,  the  posts  of  which  were  iii- 
aertsd  some  depth  into  the  soil. 

An  attempt  was  made,  on  the  part  of  the  defendant. 
Id  prove  that  the  corporation  were  entitled  to  the  fee, 
and  that  the  plaintifis  were  only  entitled  to  take  the 
fine-crop :  and  it  was  insisted,  that,  at  all  events,  the 
|iliintifi  could  not  maintain  trespass,  inasmuch  as  they 
were  not  in  possession  of  the  close  at  the  time  the  act 
coaplaiiied  of  was  done. 

The  learned  judge  told  the  jury  that  the  soil  and  free- 
hold were  clearly  in  the  plaintiffs ;  and  he  left  it  to  them 
tossy  whether  the  burgesses  had  exclusive  possession 
fron  the  6th  otjufy  to  the  14th  of  February. 

The  jnry  returned  a  verdict  for  the  plaintiifs,  damages 
40ii;  accompanying  it  with  a  note  in  writing  as  fol- 
lows:—^  The  parties  in  occupation  respectively,  t»2. 
tte  Cotees^  firom  the  14th  of  Febrtwry  to  the  6th  of  July, 
tad  the  burgesses  for  the  remainder  of  th'e  year,  have 
tke  power  of  bringing  their  action  of  trespass ;  but,  if 
lay  damage  is  done  to  the  freehold,  we  consider  the 
pUntiflb  have  sufficient  possession  to  bring  their  action 
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1848.       at  any  time.''    And  leave  was  resenred  to  more  to  ei^ 
-^^       a  verdict  for  the  defendant  on  the  second  issoei 

In  Cox  V.  Saint^  a  similar  verdict  was  takeOf  by 


Cox 

Glue.        ^^^^  and  the  like  leave  given  to  move^ 

In  Cox  V.  Moudey^  the  evidence  was,  that  the  defencX. 
l^^  *  ant  rode  on  horseback  to  the  races,  and  on  the 

and  that  he  addressed  a  letter  to  the  editor  of  the 


Reporter  and  Chronicle^  in  which  paper  it  was  pablisfaecX  ■% 
containing  the  following  paragraph :  —  **  I  am  not  t: 
the  habit  of  attending  races ;  but  I  shall  attend  the 
upon  TheSiddaU;  and,  if  Messrs.  Car  are  dupoted  t« 
try  their  right  in  such  a  manner  as  will  bring  the  qi 
tion  they  have  raised  fairly  to  an  issue,  I  will  give 
an  opportunity  of  selecting  me  as  the  defendant,  for  tb 
purpose." 

On  the  part  of  the  plaintiffs,  it  was  insisted^  thst, 
writing  this  letter,  coupled  with  his  afterwards 
on  the  course,  the  defendant  made  himself  a 
by  aiding  and  encouraging  the  erecting  of  the  boothi* 

The  learned  judge  held  that  the  defendant  wss 
titled  to  a  verdict  on  the  plea  of  not  guilty  as  to  tb 
first  count,  and  on  the  second  plea  to  the  second 
And  the  verdict  was  so  entered;  leave  being  resenred 
the  plaintiff  to  move  to  enter  a  verdict  for  401; 

Cox  V.  Glue.         Clarke^  Serjt.,  in  Michaelmas  term,  1846,  obtaiiit    ^ 
Cox  y.  Saint,   rules  nisi  in  Cox  v.  Gbie  and  Cox  v.  Saini^  to  enter 

diets  for  the  respective  defendants,  pursuant  to  tbekti 

reserved;  and 

Cox  V.  Jfoiit-       IVhitehurst  obtained  a  rule  nisi  to  enter  A 
^''  the  plaintiff  In  the  case  of  Cox  v.  Moudey. 

Jan.  13.  Whilehttrst  and  Htmfrey  shewed  canse  against  tlm^ 

Cox  V.  Qlue.    rules  in  Cox  v.  Glue  and  Cox  v.  SainU     The  evidcD«5« 

clearly  shewed  that  the  plaintiffs  were  owners  of  tbefi^ 
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oTTkSiddals.    iWilde,  C.  J.     The  question  is,  whe-        i848. 

ther  tbey  had  soflScient  possession  at  the  time  of  the       -»-— 

*llcgefl  trespass,  to  entitle  them  to  maintain  an  action.         ^^^ 

In  Co. Liu.  A.  b.,  it  is  said:  ^^Ifa  man  hath  twenty        Or«uB. 

uteres  of  land,  and  by  deed  granteth  to  another  and  his 

hdn  veduram  terrm^  and  maketh  livery  of  seisin  seetmdum 

formam  ikarUBt  the  land  itself  shall  not  pass,  because 

he  hath  a  particular  right  in  the  land  :  for,  thereby  he 

diall  not  have  the  houses,  timber-trees,  mines,  and  other 

Ril  things,  parcel  of  the  inheritance ;  but  he  shall  have 

the  vesture  of  the  land,  that  is,  the  corn,  grass,  under- 

wood,  swepage,  and  the  like,  and  he  shall  have  an  action 

<f  trespass  juare  dausumfregiL   The  same  law,  if  a  man 

grant  herbagittm  terra;  he  hath  a  like  particular  right 

in  the  land,  and  shall  have  an  action  quare  clausum 

JrigU:  but  by  grant  thereof  and  livery  made,  the  soil 

iWl  not  pass,  as  is  aforesaid." (£7)]    It  is  not  denied  that 

lie  who  lets  land,  even  for  a  day,  parts  with  the  posses- 

MOD  of  it,  and  is  disabled  from  maintaining  trespass  in 

raipect  of  it,  so  long  as  it  remains  out  of  him.     Here, 

kmever,  the  only  interest  the  burgesses  had  was   a 

jnfit  d  prender ;  a  right  for  a  certain  period  of  the  year 

to  take  the  herbage  by  the  mouths  of  their  cattle.     The 

plaintiflEi  alone  could  maintain  trespass  for  the  disturb- 

•Dce  of  the  subsoil.      In  Pitt  v.  Chick  (i),   Malthcj) 

fUt  brought   replevin  against  Chick.     The  defendant 

ivowed  '*  for  that  the  place  contained  five  acres,  which 

lie  between  the  land^  of  Sir  George  Speck^  and  that  the 

>ud  Sir  George  Speck  and  all  his  ancestors,  de  temps 

^i  &c,  have  used  to  have  herbage  and  pasture  of 

^  said  five  acres,  viz.^  if  they  were  sowen,  then  after 

^  reaping  until  resowing ;  and,  if  they  were  not  sowen, 

«en  for  the  whole  year;  and  conveyed  title  to  the  said 

"tAage,  by  lc»se  in  writing  to  him,  and  avowed  damage 

(«)  1  Tko.  Co.  Litt.  199-         Rep.   S.  C.  nam.  Sir  George 
V)  HM^tOB,    45.,    Whiek,     Sparkee  case. 
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feasant :  and  it  was  urged,  that  be  which  had 
profit  for  a  time,  and  the  sole  profit,  had  theliN 
and  that  is  not  a  thing  which  lies  in  prescriptioii] 
al  common^  or  to  pasture  for  a  certain  numbor  ol 
and  it  was  said  that  a  grant  de  vestwra  teme^  otdek 
terras  for  one  and  twenty  years,  is  a  good  lease 
it  was  adjudged  that  it  is  a  good  avowry ;  and 
only  a  prqfii  a  prender^  and  that  he  might  -h 
assise,  or  justify  for  damage  feasant:  and  he  whk 
the  fore-crop  hath  the  freehold :  15  E.  2.  FUz.  Pi 
tion^  51  (a)  \  and  the  very  case  in  temps  £•  I.  jRil 


(q)  That  case  is  thus  re- 
ported in  Maynar^s  Edw,  II, 
p.  472.  *' Matthew  Bellow 
made  his  plaint,  that  Luke 
Morel  wrongfully  took  his  cat- 
tle. Schardeburgh,  Luke  avows 
the  taking,  &c.,  by  reason  that 
he  found  the  cattle  &c  in  his 
several  meadow,  eating  the  grass 
and  trampling,  and  so  he  took 
them  for  damages  &c.  Ingham, 
We  tell  you  that  this  same  Jlfa<- 
thew  holds  (a  meadow)  in  the 
town  of  B.,  in  which  meadow 
was  a  house  and  carve  of  land ; 
and  we  tell  you  that  this  same 
Matthew  and  his  ancestors,  and 
all  the  tenants  of  the  same  land, 
have  had  and  used,  since  time 
of  memory,  and  before,  as  ap- 
pendant to  the  same  freehold, 
to  depasture  their  cattle  in  this 
same  meadow  severally  from 
year  to  year,  from  the  time  that 
the  hay  is  cut  until  the  feast  of  the 
Purification  of  our  Lady;  and 
we  tell  you  that  the  hay  was 
cut  and  raised  before  the  feast 
of  St  Margaret  (20th  of  July): 
wherefore  we  pray  judgment,  if 
he,  for  damage  feasant  in  that 
place,  can  make  avowry.  Fast' 
olf.  Where  a  man  claims  several 


pasture  in  the  lands  of 
inasmuch  as  this  is  wffk 
mon  law,  it  is  nerfsisT] 
maintain  it  by  one  of  tv 
either  by  reason  of  ic 
or  by  specialty;  and, 
claim  this  profit  by  n 
appendancy,  because  yc 
a  use,  &c,  and  do  n 
specialty,  &c.y  we  pra 
ment,  &c.  SchardiAwrf 
which  you  daim  Is 
and  you  claim  it  as  ^ 
whereas  by  law  one  gn 
not  be  appendant  to 
gross ;  wherefore  we  pii 
ment:  and  besides,  if 
out,  and  was  to  denu 
he  should  not  come  to 
out  specialty  to  prove  1 
to  that  which  he  chdnu . 
fore,  &C.  ./.  Denmn 
have  yourself  adma 
that  he  is  in  posscssioi 
which  possession  he  hi 
himself  a  title  of  i%li 
much  as  he  has  siid 
and  his  ancestors,  &c. ; 
fore  he  has  said  enoiij^ 
that  you  ought  not  to  ■ 
this  avowry  against  him 
rington.  Can  you  say  ti 
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»^^timif  55(a):    and   this  sole  feeding   might  have 
conunencement  by  grant,  and  therefore  a  good  prescript 


JOQ  m  das  his  answer  is  snffi- 
Qent  to  oust  ns  of  this  avowry, 
*ft  eoold  sij  enough.  Berring' 
^  8iy,  then.    St^utrdtimrgk. 
^9  ws  hold  these  tenements 
^  die  tcgrm  of  our  life,  of  the 
htK  of  one  T.  &c.,  without 
vhoBi  ftcy  and  we  pray  aid, 
&C.    CaunL   Aid  you   ought 
iHM  to  have,  for  as  yet  you  have 
pleaded  nodiing  (to  shew)  that 
you  cannot  yourself  be  party ; 
wherefore,     until     you    have 
|ia4ed  to  issue,  ss  by  aver- 
WBt»  you  shall  not  have  aid. 
SAttHiAuTgk.  We  have  avowed 
IB  our  several,  for  damages  &c., 
irifeKSs  you  daim  this  place  to 
W  your  several,  which  falls  in 
dnge  of  our  freehold,  to  which 
vecaanot  be  party,  &c     Ber* 
ift^s.   Ton  are  not  here  as 
taffiiT;  on   the  contrary,   you 
kte  avowed  (aa)  of  your  own 
moag ;  wherefore,  if  yon  have 
dost  wmie^    you    ought    to 
amrcr  of  that  wrong.  Scharde-' 
hviik.  Then  we  tell  you,  that, 
ikicas   this    same    Matthew 
Udi  a  messuage  and  a  carve 
tf  had  in  the  town  &c.,  Luke 
Udi  a  messnage  and  two  acres 
tf  hod ;  and  we  lay,  that,  he- 
tssn  (the  ancestors  of)  Luke 
«d  MuiAem  and  the  tenants 
tf  the  afocessid  tenements,  an 
•emd  was  made  (ju^prisi)  that 
fc  sncestors  of  Luke  idiould 
Wve  a  road  to  carry  and  re- 
cmy  the  hay  with  horse  and 
cntoier  forty  acres  of  wood- 
hsd  sad  marsh  which  bdonged 
(/beaf)  to  the  ancestors  of 
Ue^  from  the  meadow  afore* 
aad  onto  the  house  of  the  an- 
*niQr  of  the  said  Luke;  and 


for  which  easement  the  ances- 
tor of  this  same  Luke  granted 
to  the  ancestors  of   Mattkew, 
&c^  to  depasture  in  the  mea« 
dow  in  severalty  from  the  time 
that  the  hay  was  mown  and 
carried  (Jevie),  until  the  Puri- 
fication ;  and,  because  he  has 
foreclosed  us  of  such  road,  we 
have  ousted  him  of  this  feeding 
&C. ;  and  so  we  tell  you  that  he 
has  used  to  depasture  for  this 
cause,  and  not  as  appendant, 
as  he  has   said;   ready,   &c. 
Caunt  tendered  to  aver  that  he 
and  his  ancestors  have  had  and 
used  &c.;  since  time  of  me- 
mory &C.,  without  traversingthe 
cause  &c ;  and  he  could  not  be 
received  to  it.    And  afterwards 
he  said  that  Matthew  and  his 
ancestors  &&,  as  appendant  &c, 
and  not  for  such  cause ;  ready 
&c.,  et  alii  e  contra,    Scharde* 
hurgh.  He  cannot  be  party  to 
this  averment  without  7\,  and 
we  pray  aid  &c. :  et  auxiiium 
habuU." 

(a)  That  case  was  this: 
*'  Note,  that  a  man  shall  have 
land,  and  may  plough  and  sow 
it,  and  cut  and  carry  away  the 
com,  and  then,  after  the  com 
is  sown  and  carried  away,  an- 
other shall  have  it  as  his  se- 
veral, and  the  other  (the  former) 
cannot  meddle  in  the  land,  but 
to  plough  it  and  sow  it  and  to 
take  the  com ;  and  his  beasts 
cannot  eat  in  die  land  when  he 
comes  to  sow  it,  or  to  plough  it, 
or  to  carry,  but  he  shall  have 
no  other  profit  except  the  com 
only,  and  still  the  freehold  was 
in  him.  And  this  was  found 
by  verdict;  and  it  was  found 
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tiotu"    That  is  a  much  stronger  case  than  the 
I'he    authorities    upon  this  subject  are    collected 
1  Wms.Saund.  352,  n.(2)  where  it  is  said: — **It 
been  long  since  settled,  that  a  man  may  prescribe  to 
the  sole  and  several  pasture,  vesture,  or  herbage,  fc 
limited  time  in  every  year,  in  exclusion  of  the  owner 
the  soil,  {a)     But  it  was  for  some  time  a  question  w 
ther  a  prescription  for  a  sole  and  several  pasture, 
in  exclusion  of  the  owner  of  the  soil,  for  the  wfk€!k 
year^  was  good.    In  JVbrM  v.  Coe  (i),  the  court  of  Con. 
nion  Pleas  was  equally  divided  upon  it;  but,   in    \ht 
principal  case  {Potter  v.  North\  the  court  of  King's 
Bench  inclined  to  think  the  prescription  might  be  sup- 
ported ;  and  in  Hoddns  v.  Robins  (c),  it  was  adjudged 
that  the  prescription  was  good ;  for,  it  does  not  exclude 
the  lord  from  all  the  profits  of  the  land ;  as  he  woald 
be  entitled  to  the  mines,  trees,  and  quarries :  and  the 
law  has  been  so  considered  ever  since,  (d)     So,  a  tenant 
may  presa*ibe  to  have  all  the  thorns  growing  upon  soch 
a  place,  in  exclusion  of  the  owner  of  the  soil :  Dattglass 
v.  Kendal,  (e)     But  a  man  cannot  prescribe  to  have 
common^  eo  nomine^  for  the  "xhole  year,  in  exclusion  ot 
the  lord ;  for,  this  is  held  to  be  repugnant  to  the  natore 
of  the  thing,  {g)    However,  it  is  said  that  the  lord  foxf9 


\ 
I 

i 

of 


that  his  heasts  fed  in  the  land ; 
wherefore  the  defendant  took 
them  damage  feasant,  and  he 
(the  plaintiff)  brought  replevin. 
And  all  this  matter  was  pleaded, 
and  found  by  verdict.  Where- 
fore it  was  awarded  that  the 
defendant  should  have  return : 
and  the  plaintiff  in  mercy." 

(a)  Fitz,  Prescription,  51., 
Co.  LitU  122.  a.,  2  BoU.  Ahr. 
26*7  (L.),  pL  6,  (17  Vin.  Abr. 
269,  pi*  6) ;  Sir  George  Sparke'e 
case,  Winch,  Rep.  6,,  S,  C. 
(nom.  put  V.  Chick),  HuH.  45. 


{h)  Vaugkan,  251.,  1 
253. 

(c)  2  Saund.  324.,  StLn,^^ 
PoUexfeUy  13.,  1  Mid.1i^ 

{d)  See  Jtmee  v.  Ridardp 
5Ad.S(  E.530.,  6M^i^- 
866. 

(e)  Cro.JadSG. 

(g)  Co.  LiU.  122.  a^  1 B^ 
Abr.  396  (A.),  pL  2.  (4  rtm^ 
Abr.  577,  pL  2.) ;  2  BoiL  A\fr* 
267,  pi.  3.  (17  Fin.  J6f.269» 
pi.  3.);  Potter  Y.North,ll^' 
268.,  1  Fent.  395. 
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bjr  costooii  be  restrained  to  a  qualified  right  of  common  1848. 
daring  a  part  of  the  year*  As,  where  the  custom  was,  -— 
that  the  lord  had  the  place  solely  to  himself  until  Zam-  ^ 

mas  Dt^f  and  from  that  time  it  was  common  to  the        Glub. 
tenants  of  the  manory  and  the  lord  himself  should  only 
put  in  three  horses^  &c«;  this  custom  was  held  good ; 
and,  by  the  better  opinion,  a  commoner  may  distrain 
the  lord's  supernumerary  cattle :  Kenrick  v.  PargUer  (a). 
So^  it  is  said,  the  lord  may  be  restrained,  together  with 
the  conamoners,  from  using  the  common  at  all  during  a 
part  of  the  year.    As,  where  the  custom  was,  that  the 
Gommon  should  lie  fallow  and  harried  every  second  year 
until  Lady  Day^  after  the  com  is  cut  and  carried  away, 
the  custom  was  held  good,  and  that  a  commoner  may 
distrain  the  lord's  cattle  which  are  found  in  the  common 
against  the  custom,  (b)    And,  lastly,  it  is  said  to  have 
been  held  clearly,  that  the  cpmmoners  may  prescribe  to 
have  common  in  exclusion  of  the  lord^  for  a  part  of  the 
]fear."  (c)    [Maule^  J.    If  the  sense  of  the  finding,  here, 
isi  that  the  plaintiffs  are  excluded  from  the  feeding  only 
between  the  6th  of  Jtily  and  the  14th  of  February ^  that 
is  not  the  sense  in  which  I  have  understood  it     ilf«  D. 
Bill.    If  the  burgesses  had  only  a  profit  a  prender,  the 
defendants  are  out  of  court.]    That  they  had  no  more 
than  a  profit  i  prender^  is  clear  from    7^  King  v. 
dwrchill.  (d)     The  burgesses  of  Nottinghamj  and  the 
occupiers  of  antient  messuages   there,   had,  as  such, 
k        far  t  certain  portion  of  the  year,  a  right  to  turn  cattle 
into  certain  fields,  and  to  exclude,  during  that  period, 
theowner  of  the  soil :  and,  upon  a  question  whether  they 

(•)  refo.  189.,    1  BrowjiL  (e)  2  RoU.  Abr.  26?  (L). 

1^*1  Gro.   Jac  SOS.   S.  C,  Wheateland  y.  Payne  (17  Vin. 

^  0».  Jae.  257.  Abr.  268.  pi.  1.) 

(*)  TndoOer.  White,  1  Roll.  (d)  ^B.6^C.  750.,  QD.^ 

^-  405, 406.  (5  Vin.  Abr.  34,  R.  635. 

pie,)         "^ 

your.  —  C  B.  NN 


^ 


\ 
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were  rateable  to  the  poor  in  respect  of  this  rigbt»  Hi 
roi/dj  J.,  says:  ^^Kprqftt  dprenderin  the  sdil  of  anotfae 
cannot  be  claimed  by  custom,  except  in  the  case  of 
copyhold  or  tenant-bright,  where  it  is  claimed  ill  the 
of  the  lord.     In  other  cases,  it  can  only  be  claimed 
grant  or  prescription.    Now,  the  burgesses  in  tbb 
cannot  take  as  a  corporation,  and  cannot  pre9crfl)e 
the  right  in  themselves,  according  to  the  case  of 
V.  Spateman.  {a)    Supposing,  therefore,  that  there 
possession  in  law  of  those  fields,  so  that  trespass  ni^l, 
have  been  maintained  either  by  the  corporation  or 
burgesses,  I  think  it  must  have  been  by  the  corpo 
tion.^  (b)    [^Maule,  J.    There  was  no  pretence  for  s^jw 
ing,  in  that  case,  that  the  burgesses  had  power  to  e». 
elude  any  one  from  coming  upon  the  land.      The  bur- 
gesses being  under  no  liability  to  repair  in  the  eient  of 
a  flood  washing  away  any  portion  of  the  soil  of  the  doat, 
might  not  the  owners  of  the  fee  enter  for  that  porpoie? 
And,  if  so,  clearly  the  defendants  had  not  the  possessioD» 
to  the  exclusion  of  the  plaintiffs,  for  all  purposes.] 

M,  D.  HiUf  Clarke^  Serjt.,  and  Waddingtm^  in  sop- 
port  of  the  rule.  The  purport  of  the  two  counts^  is,  that 
the  plaintiffs  claim  to  be  possessed  of  the  dose  calM 
The  Stddals:  for  this  purpose,  there  is  no  distinctioo 
between  the  close  and  the  soil  of  the  dose.  The  jnry 
having,  therefore,  found  that  the  plaindfis  were  not  pof^ 
sessed  of  the  close  at  the  time  of  the  alleged  tnspsh 
the  verdict  cannot  be  sustained.  It  is  conceded,  so 
as  this  case  is  concerned,  that  the  defendants  did 


(a)  1  Sound.  339. 

(h)  In  Cam.  Dig.  Ccmfiwti 
(H.)^  it  is  said^  that  a  com- 
moner cannot  maintain  trespass 
for  damage  to  the  soil  or  grass; 
for^  he  has  no  interest  but  to 
take  the  pasture  by  the  mouths 
of  his  catde ;  citing  T.  12  H. 


a 


« 


8.  fo.  ty  pi.  2>  (Sir 
ffarfiourt  v.  Sfiieer^ 
is  continued,  T.  13  J7.8.  fii^l^^ 
pLl.),  and£  RA  55».^T^ 
where  22  4m.  fo.  95,  pi  ^*- 
(  The  Abbot  qfSt.  Mary,  York  r. 
Mugh  de  Atlam.)  it  dted. 
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tnspiM  to  Ae  plamtifis,  as  long  as  they  confined  thenn        J  848. 

9elfe8  to  the  sorfiicew    The  defendantt  having  answered        ■    ■ 

tbe  gist  of  die  actbU)  if  the  plabtiiSs  intended  to  go  for         ^^  - 

ttmetUng  more  than  simply  breaking  and  entering  their        Glus* 

doiei  thqr  aboold  have  new-assigned.    The  groond  of 

the  fkdsioB  m    Tke  King  v.Ckurckillj  was,  that  the 

i^ugesses  bad  no  right  to  the  soil,  but  had  only  an  iocor* 

powal  hereditament^  a  right  of  common  by  prescription. 

Iq  ne  Emgr.  Tke  Mayor,  ^-c,  of  Sudbury  {a\  where 

^  oorporatioo,  consisting  of  a  mayor,  aldermen,  and 

^Wen^-four  capital  burgesses,  was  seised  in  fise  of  cer* 

^Min  pasture  lands,  and  appointed  a  ranger  to  keep  the 

^ep  of  the  gates,  dean  the  ditcher  preserve  the  fences, 

sod  impound  cattle  trespassing  thereon,  and,  at. a  court 

lH>lden  annually,  made  regulations  concerning  their 

pastorea,  and  the  number  of  cattle  each  burgess  was  to 

turn  (w,  and  the  sum  to  be  paid  in  respect  thereof^  --^ 

which  money,  after  deducting  the  expenses  of  manage^ 

ttent  of  the  land,  was  distributed  among  the  burgesses 

^did  not  turn  on;  ••^it  was  held  that  the  corporation 

^  liable  to  be  rated  to  the  poor,  in  respect  of  the 

pntures,  as  the  beneficial  occupier.  In  Btari  v.  Moore  {b\ 

i^'hf  indenture,  demised  to  &  a  messuage  and  the 

mik  of  twen^two  cows,  to  be  provided  by  A.,  and  to 

be  fed  at  A!n  expense  on  closes  belonging  to  ^;  £•  to 

Wallowed  to  turn  out  a  mare ;  and  no  cattle  to  be  fed 

Acre,  except  the  co^,  a  bull  and  the  mare  c  and  it  was 

Ud  dwt  the  herbage  and  feeding  passed  to  £.,  and  that 

&  might  distrain  other  cattle  of  A.  doing  damage  in  the 

doie.    Lord  "Kenyon  said :  **  This  demise  of  the  dairy 

>s  i  demise  of  the  sole  and  exclusive  use  of  all  the  grass 

^should  grow  on  the  closes  particularly  enumerated 

^  die  leasee  to  be  tidien,  it  is  true,  by  the  mouths  of  the 

pluntiff's  cattle;  but  those  cattle  were  also  demised  to 

(a)  IB.i^C.  389.  {h)  5  T.  R.  329. 
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1848.  the  defendant  If,  instead  of  the  plaintiff^s  cattle^  ihm 
defendant  had  rented  the  dairy  from  some  other  persooi 
the  sola  et  separalis  pastura  would^  undoubtedly^  baT^ 

Glvb*        passed  by  such  a  demise  as  tiie  present,  notwithstanding 
it  could  only  have  been  enjoyed  in  a  particular  manner 
Otherwise,  if  a  stranger  were  to  turn  his  cattle  oo  tl^ 
land,  what  remedy  would  the  person  renting  the  dai^- 
have,  if  he  could  not  maintain  an  action  of  trespi^j 
against  such  stranger?    I  am  perfectly  satisfied,  th^i 
although  the  defendant  was  restrained  by  the  agreemeii, 
to  the  particular  mode  of  occupation,  he  is  to  be  cc^o. 
sidered  as  the  occupier  of  the  land ;  and,  being  entitUd 
to  the  sole  use  of  the  landf  is  also  entitled  to  maintmn 
trespass,  or  to  justify  distraining  the  plaintiff's  cattie 
damage  fe&sant  there.^'    Trespass  vi  et  armis  will  lie 
wherever  there  is  an  exclusive  right:  Wilson  y.  Had* 
reth.  (a)    Lord  Mansfield  there  says :  <*  The  plaintiff's 
right  is  in   the  several  piece  of  ground  butted  and 
bounded ;  a  separate  right  of  property,  to  take  the  profit 
of  the  turf,  and  to  dig  it  for  that  purpose*    The  plaintiff 
has  thfs  right  exclusively  of  all  others,  and  the  defeodtnt 
has  disturbed  him  in  it.     Therefore  trespass  lies;  though 
he  has  not  the  absolute  right  to  the  soil/'     WUnud^  J«» 
said :  <^  If  this  was  only  a  right  of  common  of  turbarjft 
trespass  guare  clausum  fregit  would  not  lie.    But  thb 
is  an   exclusive  right  to   dig  turf.     It   appears  from 
1  Inst.  c.  !•  (6),  under  the  word  *Iand,'  that  it  b  not 
necessary  he  should  have  the  v^hole  property  of  the  land.'' 
Yates,  J.,  said :   *^  Wherever  there  is  an  exclusive  rightt 
trespass  lies.     And  this  is  clearly  an  exclusive  right* 
I  do  not  see  that  this  right  differs  from  a  right  to  a  sole 
and  separate  pasture  for  a   term;  and,    in  that  case^ 
during  that  time,  trespass  lies.**    And  Aston^  J.,  men- 

(a)  3  Burr.  1824.  (h)  Co.  Litt.  4.  a^  4.  b. 
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tioDed  the  case  of  tioe  v.  Taylor  {a),  where  the  second       1^40. 
error  assigned  was,  «*  that  trespass  did  not  lie  quare       *—— 
damm  fregit^  because  the  soil  was  not  granted :  but         ^'^^ 
all  tbe  court  held,  '*  that  it  did  lie ;  although  th^        Glub. 
gnnted  that  the  soil  did  not  pass ;  for,  he  who  has  her^ 
iogmmf  pasiuramf  &c«,  shall  hdve  trespass  vi  et  armis^ 
[OrMMf  3^  referred  to  Weldon  v.  Bridgewater{b)i 
^bere  it  was  said  that  he  who  has  pasturam  terras  shall 
litfe   trespass    quare   dausum  JregtiJ]     In  Lewis   r. 
Jnmikmdite  {e)f  it  was  held,  that,  in  copyhold  lands» 
although  the  property  in  mines  be  in  the  lord,  the  pos- 
session of  them,  is  in  the  tenant :  the  latter,  therefore^ 
inaj  maintain  trespass  against  the  owner  of  an  adjoining 
colliery,  for  breaking  and  entering  the  subsoil,  although 
Ho  trespass  be  committed  on  the  surface.     Lord  SfJWi- 
ierden  there  says:  '*It  is  well  established  that  property 
inay  be  in  one  person,  and  possession  in  another.    Al- 
though, therefore,  the  property  in  a  mine  be  in  the 
lofdy  it  does  not  follow  that  possession  of  it,  may  not  be 
hi   the  copyholder.    The  property  in  trees  is  in  the 
lord,  yet  the  possession  of  them  b  in  the  tenant;  and 
the  latter  may  maintain  trespass  even  against  the  lord, 
fi>r  cutting  down  trees.     Unless,  therefore,  there  be  a 
distinction  between  trees  on  the  surface  of  the  soil,  and 
minerals  below,  the  authorities  cited  as  to  trees,  are  in 
pcmit.  No  decision  or  dictum  has  been  cited,  which  war- 
rtnts  any  such  distinction,  (d)    The  general  rule  being,    '  . 
tbat  he  who  has  the  surface,  has  the  subsoil,  it  seems  to 
me  that  the  copyholder  has  possession  of  the  subsoil,  though 
iewyhave  no  property  in  it*    The  authorities  cited  to 
>hew  that  a  lessee  at  will  may  take  a  release  of  the  in- 
Witance^  whereby  his  estate  is  enlarged,  or  a  confirma- 
tioQ  ibr  his  life,  upon  which  a  remainder  may  be  de- 

(«)  Sir  F.  Moore,  355.  (c)  5tB.Sf  Ad.  4S7. 

(&)  Sir  F.  Moore,  302.;  S.  C.         (<i)  In  ^ee^he  has  an  intereH, 
"^•tlarge,  Cro. EHx. 421.       in  respectof  fruit  and  shade. 
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peadaMkif  are .  id  faToor  of  this  opioictau    ibs  tfieoi  the 
poBsessioa  of  a  mine  is  in  the  copyholders  and  not  in  the 
lord,  the  former  may  maintain  trespass  for  «a  enlij 
upon  it*'    And  in  Siammers  v.  Dixon  (a),  which  was  (m 
aedon  of  trespass,  for  breaking  and  entering  the  phdifefr 
dff's  doscy  and  removing  the  earth,  ftc.  Lord  JKZa^ 
borough  said:  ''  The  word  ^dose'  imports^  bk  the  i^ 
street,  the  interest  in  the  soil ;  and,  if  the  defendant 
make  out  that  he  has  a  partial  interest  in  the  land, 
as  the  right  prima  tormura^  the  issue  most  be  foo^:^ 
against  him*    And  the  evidence  shews,  thsit,  from  ^ 
time,  the  defendant's  benefit  has  been  oonfined  to  tbi 
taking  the  fore-crop,  and  that  every  other  benefit  of  the 
land  has  been  enjoyed  by  those  from  whom  the  plaimif 
claims.     We .  must,  then,  construe  the  rights  of  tbe 
parties,  however  derived  from  antient  grants,  couni* 
ently  with  the  possession :  and  there  will  then  exist  a 
copyhold  interest  in  the  prima  tonsura^  for  the  defendanfii 
and  every  other  freehold  interest  in  the  land,  for  the 
plaintiflP.**    These  authorities  clearly  shew,  that  the  ixij 
parties  who  could  maintain  trespass  for  breaking  and 
entering  The  SiddalSf  at  the  time  the  trespasses  in  ques- 
tion were  committed,  were  those  who  had  the  exdinive 
possession  of  the  surface. 

Cur.  mh,  iwKt 


Jon,  28. 
Cam  T. 
Mouileym 


M.  D.  Hill  and  IVaddington  now  shewed  cause  agsimt 
the  rule  in  Cox  v.  Mousley.  The  distinction  that  sroie 
in  the  former  cases,  between  the  surface  and  the  subaA 
does  not  arise  here.  Whatever  may  be  the  fioe  of  tk 
former  rules,  it  is  quite  clear  that  the  plaintiflb  csooot 
maintain  trespass  against  one  who  merely  rides  over  tbe 
close  at  a  time  when  they  have  no  right  to  the  possessioo: 
2  Boll.  Abr.  tit.  Trespass  (S.).  (b)    The  heir  cannot  btve 


(a)  7  Ea^  200. 


(6)  Tnnslated,  17  Vim.  i^. 
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tntpasa  against  an  abator,  until  actual  entry.   In  Crosby       1848. 

'^•Waigmartk{fl\  it  was  held  that  one  who  has  contracted       . 

vtdi.the  owner  of  a  dose  for  the  purchase  of  a  growing         ^^ 
cappcf  gnss  therei  for  the  purpose  of  being  mown  and       Glue. 
made  into  hay  by  the  vendee,  has  such  an  exclusive 
IXMaeaskm  of  the  dose^  although  for  a  limited  purpose, 
thit  ha  .may  maintain  trespass  quart  clausum  freg^t 
^pinst  aoy  person  entering  the  dose  and  taking  the 
fpn^  even  with  the  assent  of  the  owner.     So,  here,  the 
jury  having  found  that  the  corporation  oi  Derby  \aA 
%lie  sole  and  exdusive  right  to  the  possession  of  the 
cdose,  they  alone  could  maintain  trespass,  and  no  othet 
S)eraoi|  coqld  have  a  concurrent  right. 

WUiekwrsi  and  FamUr^  in  support  of  the  rule.  When 

lie  mied  that  the  plaintifis  had  not  the  possession,  the 

learned.  Judge  evidendy  had  in  his  mind  the  herbage 

only.     The  right  of  the  burgesses  was  not  a  right  of 

prima  vHtwray  or  prima  tonsuray  but  a  mere  right  to 

take  the  grass  by,  the  mouths  of  their  cattle  of  a  parti- 

pnlar  description.    [CressfweUj  J.     We  must  take  it  that 

the  jury  have  properly  found  that  the  plaintiffs  had  no 

right  to  go  upon  The  Siddals  between  the  6th  of  July 

tnd  the  14th  oS  February.     Upon  this  rule,  you  cannot 

be  allowed  to  impeach  that  finding.]   That  is  conceded. 

\pfe$meU^  J.     The  proposition  you  have  to  establish, 

ill  thai  a  man,  who  would  himself  be  a  trespasser  if  he 

vent  on  the  land,  may  yet  maintain  trespass  against 

laother  for  going  there.]     Being  owners  of  the  fee,  any 

trcq[MU8  committed  at  any  time  upon  the  close,  is  an  in- 

ViaoQ  of  the  plaintifis*  right.     iMaukj  J.     You  might 

ii  wdl  contend  that  a  man  who  owns  a  stratum  of  coal 

*  thousand  fiithoms  deep,  can   bring  trespass  against 

■Bodier  for  walking  over  the  surface  of  the  land.    That 

(a)  6Ea$t,602, 
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1848.  is  this  case,  differing  only  in  degree.]    There  is  nothin 

'  to  prevent  the  plaintiifs'  maintaining  trespass,  if  thmm 

^^*  burgesses  have  only  a  pro/li  d  prender.    [Matdej  J.     L. 

Glub.  i^  "^^  ^P^^  ^  y^"  u^n  the  rule^  to  contend  for  that] 

Co»  V.  Glue.        Wilde,  C.  J.     With  regard  to  the  cases  of  Cox  '"^ 

Glue  and  Cox  v.  Saint,  —  in  which  it  was  foandy  that 
mayor, '  aldermen,   and   burgesses  of  the  borough 
Derby  were,  at  the  time  of  the  alleged  traspasses, 
titled  to  the  exclusive  possession  of  the  surface  of  tVi< 
locus  in  quo,  but  that  the  plaintiffs  were  entitled  to  tlic 
subsoil,    and    in  which  rules  have  been    obtained    to 
enter  verdicts  for  the  respective   defendants,   in  porw 
suance    oF  leave  reserved  at  the  trial,  -—  it  seems  to 
^     me  that  the  ruling  of  the  learned  judge  was  perfectly 
correct.     It  cannot  be  denied  that  the  possession  of  tbe 
surface  may  be  in  one  person,  and  the  possession  of  and 
the  right  to  the  subsoil,  in  another.     Such  rights  may  b^ 
derived  by  grant ;  or  may  be  inferred  from  a  long  and. 
uniform  course  of  enjoyment,  which  will  be  supposed 
to  correspond  with  the  interest  created  by  some  gnmU 
It  is  found  in  the  present  case  that  the  burgesses  bud 
a  right,  during  a  certain  portion  of  the  year,  to  take  the 

"*  herbage  by  the  mouths  of  their  sheep  and  catde :  and 

it  is  not  found  that  they  ever  had  any  more  extensive 
right.  In  order  to  give  them  that  limited  right,  it  was 
not  necessary  that  the  owner  of  the  soil  should  part  with 
more  than  the  mere  right  of  possession  during  the  tiroeoT 
the  exercise  of  such  right  of  pasturage.  I^  then,  it  is  com- 
petent to  the  owner  of  the  soil  to  grant  such  a  limited 
interest,  and  to  retain  all  his  rights  in  the  subsoil,  what 
are  the  proper  materials  whence  we  are  to  infer  what 
the  grant  was,  but  the  course  of  enjoyment  ?  Here^  all 
that  the  burgesses  and  freemen  were  shewn  ever  to  have 
enjoyed,  was,  the  pasturage  from  the  6th  of  «^/// to  the 
14th  oi  February :  and  there  was  nothing  in  the  case  to 
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lODcIusion  that  the  owner  of  the  soil  ever        1848* 
more  than  was  necessary  to  the  exercise  of       ^-^— 

right.    There  is  no  doubt  that  different         ^^ 
I  soil  may  be  the  subjects  of  separate  and        Glvb. 
ts.  A  difficulty  might  have  arisen  as  to  the 
lich  the  right  of  the  bui^gesses  extended: 
excluded  by  the  finding  of  the  jury,  which 
amed  to  mean  that  the  holes  made  in  the 
lug  to  such  a  depth  as  to  interfere  with  the 
cb  the  owners  of  the  fee  had  not  parted 
ktf  then,  is  there  to  prevent  the  latter  from 
an  action  for  that  trespass  ?    In  the  case  of 
lestion  could  arise.     If  the  owner  of  the  fee 
'ight  to  the  mines  and  minerals,  and  has  also 
m,  he  may  maintain  an  action  for  any  inva- 
lights.     Here,  the  plaintifik  have  the  fee; 
(tain  the  possession  of  the  subsoiL    They 
id  anything  more  than  the  herbage ;  leaving 
er  rights  just  as  complete  and  full  as  if  they 
1  nothing.    It  therefore  seems  to  me  that  the 
\p  was  right  in  saying  that  the  exclusive  pos- 
he  surface  by  the  burgesses,  was  consistent 
ht  and  possession  of  the  subsoil  in  the  plain- 
lat,  taking  the  finding  of  the  jury  to  mean 
*gesses  had  the  exclusive  possession  of  the 
the  time  the  alleged  trespasses  were  com* 

that  the  exclusive  possession  of  the  subsoil 
the  plaintifis,  the  verdict  was  properly  entered 
intiffs  for  the  trespass  done  to  the  subsoil. 
a  these  two  actions,  therefore^  oughtj  I  think, 
irged. 

of  Cox  V.  Moudey  is  much  more  free  from  Cox  ▼• 
Trespass  is  a  remedy  given  for  an  interfer-  ^outkjf. 
le  possession.     It  by  no  means  follows,  as 
ipposed  in  the  argument,  that,  if  that  pos- 

been  dealt  with  in  such  a  way  as  to  inter* 
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18^8.       fere  with  the  soil,  indqpendently  of  the  ponessidD  of  Ui^ 
-'— — '       flurfiioe,  trespassL  is  mainUunable.    Bot  the  law^  as  ap— 

^         '  plicable  to  the  facts  of  this  case,  is  certainly  free  bogm. 

Glum,       doubt.     To  make  trespass  maintainable^  the  plaintiff* 
must  not  only  have  a  right  to  the  possession^  bat  nsA. 
have  the  actual  possession.  Here^  it  is  found  that  the  ligkK. 
of  possession  and  the  actual  possession  were  both  oot  oC* 
the  plaintifb  at  the  time  of  the  commitUng  of  the  aU^p& 
trespass,  by   the  defendant  Mousle!^  which  consiildi 
merely  in  riding  over  the  dose.  There  was  no  evideocs 
of  any  injury  beyond  the  surfiioe.    The  veidict  wss* 
therefore,  properly  entered  for  the  defendant.    And  tii» 
rule  also  must,  consequently,  be  discharged. 

Maule,  J.    I  also  am  of  opinion  that  these  nile^ 
must  be  discharged.    The  first  count  of  the  deehnatiocB 
is  somewhat  peculiar:  it  charges  that  the  defiudant^ 
with  force  and  arms,  &c.,  broke  and  entered  eertam  wt 
of  the  plaintiffi,  the  said  soil  being  the  soil  of  and  be^ 
longing  to  a  certain  close  called  The  Siddab^  and  snb*' 
verted,  &c.,  the  soil  of  the  plaiotiffi,  and  made  diiers 
holes  therein,  &c.     The  second  is  a  count,  in  the  oidi* 
nary  form,  for  breaking  and  entering  the  plaintiflb'  cbss^ 
In  the  first  two  cases,  ^-  Cox  v.  G&ff,  and  Com  t.Ssm^ 
— there  was  evidence  given  on  the  part  of  the  plaintifr 
reasonably  establishing  a  seisin  in  fee  in  the  plaintiftp 
But  there  was  also  evidence  that  the  burgesses  of  the 
borough  of  Derby  were  entided  to  the  possession  of  the 
surface  during  a  certain  portion  of  the  year.     The  coo-' 
dusion  to  which  the  jury  came  was,  that  the  plaintifi, 
were  seised  in  fee  of  the  subsoil  at  all  events ;  and  that^ 
from  the  6th  of  Jufy  until  the  14th  oiFebrmnym  tbe. 
following  year,  the  burgesses  were  entitled  to  die  pot--* 
session  of  the  surface,  to  the  exclusion  of  the  plaintiftp 
-—  negativing  any  special  right  they  might  have.    Fos^ 
sibly  the  jury  may  have  come  to  thatoonclosioa  upon 


> 
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eriitnce  I  but  their  finding  is  not  found  fmult  1648. 
ith;  the  mle  was  moved^  and  granted^  on  the  ground 
F  miidirection  only^  — *  the  learned  judge  having  held^ 
Mit^  eonsiderii^  the  nature  of  the  trespass  complained  Glub. 
^  that  iBnding  amounted  to  a  verdict  for  the  plaintiffs  on 
»9  first  issue.  The  learned  judge,  in  effect,  decided, 
if  a  man  b  possessed  of  a  close,  and  another  digs 
thereiii»'  although  a  third  perton  has  for  the  time 
m  exdnrive  possessbn  of  the  surface,  the  fimner  is  en- 
led  to  a  verdict  upon  a  count  framed  like  the  first 
ant  in  this  case.  It  appears  to  me  that  the  view  taken 
'^  the  learned  judge,  was  perfectly  correct.  The  term 
rlfise"  might  include  the  surface  as  well  as  the  subsoil* 
at^  in  tort,  the  plaintiff  may  be  entitled  to  a  verdict, 
Jxcogh  he  proves  part  only  of  what  he  charges  in  his 
daration.  So^  where  the  plaintiff*  alleges  that  he  is 
iMMssed  of  a  ^'  close,'' — that  is,  the  surface,  or  the  sub- 
tly — ^if  he  proves  his  possession  of  either,  he  sustains 
a  declaration.  If  the  burgesses  bad  had  the  exclusive 
maession  of  the  close,  it  is  clear  the  plaintiffs  could 
9C  liave  maintained  trespass.  There  may,  no  doubt, 
s  easements,  the  obstruction  of  which  would  not  en- 
sle  the  party  to  maintain  trespass.  But  the  fijiding  of 
>^  jury  in  this  case,  excludes  all  difficulty  as  to  that, 
^Hie  case  of  Cox  v.  Moudey  seems  to  me  to  be  a  very 
isiftr  one.  T%e  question  is,  whether  the  plaintifi  can 
■ftintain  trespass  against  the  defendant  simply  for  riding 
■''tt*  the  close,  the  exclusive  right  to  the  possession  of 
^  surfiK^e  of  which  was  in  third  persons.  To  raise  the 
■estion  at  all,  it  was  necessary  somewhat  to  distort  the 
<^diiig  of  the  jury.  The  terms  of  the  finding,  however, 
^  €)uite  dear  and  unambiguous.  To  preclude  all 
^tat,  the  jury  say  that  the  burgesses  had  the  exclusive 
ion  of  the  surface,  at  the  time  the  alleged  trespass 
committed.  The  action  clearly  was  not  maintain- 
The  plaintiffs  and  the  burgesses  of  Derty  are, 


titled  to  *«**^  nb9»»^^*^'^^-^'fl« 


A«*  ^f  ^  ».-^«"''"  te  sub»o^-        .  ^^  .eetns  to  -^ 

;tted  «'^*  *^    of  Cox  ^'  ^tTvarJ  V»»^*"*  -^  rf  ^^^ 
fl»*tt«"       .  -  case  oi  ^  .  ^v»c  J***^  J  ^laes**""        ..-— 

,Hed  froto;        to  enter  V  pose.     V^^,,be,»«»^ 

•,«st\fV  «"'*'?!  q»'*"°'"7  »t  tbe  ti«»f  ^^.tvc*''^ 
?^  b\\oW^»8  ^^^^^ed  or  «<>\*^,  tbe  T«te  ^  *" 


c«^ 
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Jt]id,iffo»  the  qaestion  is^  whether,  if  a  stranger  digs        1848 
lioles  In  the  soil,  during  the  time  for  the  exercise  of  the        ■ 
limited  and  subordinate  right,  the  general  owner  of  the         ^^   > 
s«il  may  not  maintain  trespass*    I  am  of  opinion  that  he        Glve. 
sioaj;  nothbg  having  passed  out  of  him  but  so  much  of 
^lie  snrfiioe  as  to  enable  the  parties  having  the  limited 
iH^t,  to  exercise  that  right.    The  passage  cited  from 
Gk  LUL  4.  b.  proves  that.    I  also  think  there  is  nothing 
in  the  objection  to  the  form  of  the  pleadings. 

With  respect  to  the  case  of  Cov  v.  Mauslet/j  it  is  un- 
necessary to  say  what  would  have  been  the  result,  if, 
instead  of  finding  a  right  to  prima  vestura^  or  prima 
tonmra^  in  the  corporation  of  Derby^  the  jury  had  found 
merely  an  exclusive  right  o(  paslurage*    1  tliink  the 
pkintifil^  clearly  cannot  maintain  trespass  against  the 
defendant  for  merely  riding  over  the  close,  at  a  time 
vhen  the  possession  of  the  surface  was  out  of  them. 

Rules  discharged. 


TUNNICLIFFE  V.   TeDD. 


Jan.  25. 


trespass;  for  an  assault  and  battery.  A  party 

Plea,  first,  not  guilty ;  secondly,  that  the  several  al-  ^•^"^  ^" 
.  •  .  summoned 

kged  trespasses  in  the  declaration  mentioned,  were  com-  before  two 

■uttedafter  the  passing  and  commencement  of  acertain  act  justices, under 
oTparliamenty  made  and  passed  in  the  ninth  year  of  the  c\utZ7 

for  an  assault, 
^  litving  appeared  and  pleaded  not  guilty,  the  complainant  declined  to  proceed, 
ititmg  diat  he  meant  to  bring  an  action.  The  justices  thereupon  dismissed  the 
ttBplaint,  and  gave  the  defendant  a  certificate  as  follows :  — 

**  H^e  deemed  the  offence  not  proved,  inasmuch  as  the  complainant  did  not 
•fer  an  J  eridenoe  in  support  of  the  information  ;  and  have  accordingly  dismissed 
dtosaid  complaint  :**— 

Hckl,  that  what  passed  before  the  justices  constituted  a  "  hearing  **  within  the 
taning  of  the  S7th  section ;  and  that  the  certificate  was  a  complete  bar  to  an 
r      Mtion  for  the  same  aauiult,  under  #•  28. 
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1848.  reign  of  His  late  Majesty  King  George  the  FMrtbtk 
tituled,  *<  An  act  for  consolidating  and  amending^  ll 
statutes  in  EngUnid  rdatiTe  to  ofiences  againat  fk 
Tedd.  peace ; ''  that  the  said  alleged  trespasses  amoimtfld  t 
no  more  than  a  common  [assault  and  battery  within  tk 
meaning  of  that  act ;  that  after  the  conftmisaion  of  sac 
trespass,  to  wit  on,  &c.,  npon  the  compldnt  of  tbeplainti 
before  then  made  by  htm  of  the  said  trespass,  aeoordlB] 
to  the  said  statnte,  the  defendant  was  brought  htht 
A.B.  and  CD.,  -Esquires,  then  being  justioer  of  ov 
lady  the  Queen,  in  and  for  the  city  of  Coventry^  in  th 
county  of  Warmckj  &c.,  to  hear  and  determme  misde 
meanours  therein  committed ;  that  thereupon  the  sBid 
justices,  so  being  such  justices,  did  then  dismiss  the  siid 
complaint,  upon  the  hearing  thereof,  on  the  ground  thai 
the  said  alleged  trespasses  were  not  proved ;  that  tber» 
upon  they  the  said  justices,  so  being  8nc*h  justices  as  afiMe 
said,  did  then,  according  to  the  said  statute,  forthwitii 
make  out  a  certificate,  under  their  hands,  stating  the  bd 
and  the  said  ground  of  such  dismissal,  and  did  then 
deliver  the  said  certificate  to  the  defendant,  —  as  by  the 
certificate  oF  the  said  A.  B.  and  C.  D.,  under  their  luudi) 
and  now  shewn  to  the  court  here,  more  fully  and  si 
large  appears,  —  which  said  dismissal  still  rem»ns  in  foil 
force  and  effect;  whereby,  aiid  by  force  of  the  saBl 
statute,  the  defendant  then  became^  and  still  was,  re- 
leased  from  the  said  action. 

Replication,  that  the  said  justices  did  not  dismiss  tiM 
said  complaint,  upon  the  hearing  thereof,  on  the  groaod 
that  the  said  alleged  trespasses  were  not  proved,  mok 
etformdj  &c. 

Issue  thereon. 

The  cause  was  tried  before  PaUesan,  J.,  at  the  soB- 
mer  assizes  for  the  county  of  JVarwictf  in  1846. 

The  assault  charged  in  the  declaration  having  been 
proved,  witnesses  were  called  on  the  part  of  the  de^ 
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Aodant,  who  fltatod  the  following  facte :  —  On  the  9drd        1 848. 

otlbnif  1846  (the  asiiialt  having  been  committed  on        ■ 

the  Slat),  the  plaintiff  obtahied  a  summons  from  the  '>^^"^r» 

m^jetntes^  agabst  the  defendant,  for  the  assanlt    On 

the  SOtb,  the  parties  attended,  when  the  case  was  called 

on;  and,  the  information  having  been  read  by  the  clerk 

to  tbe  magistrates,  the  defendant  was  called  upon  to 

pkid,  and  pleaded  ^*  not  guil^.''    The  plaintiff  declined 

to  call  witnesses,  observing  that  he  should  go  no  further 

with  the  information,  but  would  bring  an  action  against 

the  defendant    The  defendant  saU  he  had  brought 

his  witnesses,  and  wished  to  go  into  the  case :  and  he 

applied  for  and  obtiained  a  certificate  under  the  9  O.  4. 

c^SUs.97*(a),  which  was  accordingly  given  to  him, 


(a)  Which  enacts,   «<  that, 

wbm  any  penon  shdl  imlaw- 

f«Dj  aaMolt  or  beak  any  odier 

pcnoD.  it  ahaU  be  laidTul  far 

two  jmtioes  of  tbe  peace,  upon 

onplaintof  Ae  part^  aggrieved 

to  bear  and   determine   aacb 

oisDoe^  and  the  offender,  upon 

6Qa?iclion  thereof  b^ore  them, 

Ml  Ibrftit  and  pay  aacb  fine 

a  dull  a^iear  to 'them  to  be 

aeet,  not  exceeding,  together 

«idi  eoats   (it  ordered),    the 

«a  of  5t,  «e. ;  and^  if  snob 

he  at  iball  be  awarded  by  the 

aid  jnstioei,  together  with  the 

Mil  (if  ordered),  shall  not  be 

pfAg  dtibcr  immediatdy' after 

die  eonnctlonj  or  within  such 

poiod  as  the  nid  Jnstioes  shall 

It  dte  time  of  ^  conviction 

^poiat,  it  shall  be  lawful  for 

tea  to  commit  the  offender  to 

die  coBunon  gacd  or  house  of 

WRction,  tfaoe  to  be  impri- 

^>aed  for  any  term  not  exceed- 

isg  two  calendar  months,  unless 

^  ins  and  coati  be  sooner 

¥>U ;  bat,  if  the  justices,  upon 

^besting  of  any  such  esse  of 

'■adt  ind  battery,  sktOl  deem 


the  qfflmee  not  to  be  proved,  or 
ehaUfind  the  aeeauU  or  haUery 
to  have  heeih  juetijtedf  or  eo 
trifling  ae  not  to  merit  oay 
pun^hment,  and  shall  accord- 
ingly dismiss  the  complaint; 
ihej  shall  forthwith  make  out  a 
certificate  under  their  hands, 
stating  the  fact  of  such  dis- 
missal, and  shall  deliver  such 
certificate  to  the  party  against 
whom  the  complaint  was  pre- 
ferred." 

The  88th  section  enacts, 
''that,  if  any  person  against 
whom  any  such  complaint  shall 
have  been  preferred  for  any 
common  assault  or  battery, 
shall  have  obtained  such  cer- 
tificate as  aforesaid,  or,  having 
been  convicted,  shdl  have  paid 
the  whole  amount  adjudged  to 
be  paid  under  such  convictions^ 
or  diall  have  suffbred  the  im- 
prisonment awarded  for  non- 
payment thereof;  in  every  such 
case  he  shall  be  released  from 
an  further  or  other  proceedings, 
dvil  or  criminal,  for  tbe  same 
cause.* 
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1848«        tinder  the  hAnds  of  the  mayor  and  another  n 

'        in  the  following  words:  —  "We  deemed  tl 

Tdhhi  ^^i  proved  I  inasmuch  as  the  said  oompUuou 

Tkdd.        offer  any  evidence  in  support  of  the  inforaw 

have  accordingly  dismissed  the  said  complaint 

On  the  part  of  the  plaintiff,  it  was  siihm 

that  which  passed  before  the  magistrates  did  i» 

to  a  *^  hearing,"  so  as  to  warrant  the  granting 

tificate  under  the  statute. 

For  the  defendant,  it  was  insisted  that  the 
was  JSnal  and  conclusive,  and  a  bar  to  any  ai 
proceeding  for  the  same  assault. 

The  learned  judge  directed  the  jury  to  fin 
plaintiff;  reserving  leave  to  the  defendant  to 
enter  a  verdict  on  the  second  issue, — the  plaii 
at  liberty  to  object  to  the  plea  by  way  of  n 
judgment  non  obstante  veredicio,  and  the  coi 
cessary,  to  draw  such  conclusion  of  fact  as 
might  have  done.  A  verdict  was  thereupoi 
for  the  plaintiff,  damages  20/. 

Whitehursi^  in  Michaelmas  term,  1846,  ac 
obtained  a  rule  nisi.  He  submitted  that  the  ia 
by  the  replication  was  an  immaterial  one ;  fc 
admitted  the  hearing,  and  merely  traversed  t) 
of  the  dismissal  of  the  complaint. 

Humfiey  now  shewed  cause.  The  questio 
ther  that  which  took  place  before  the  magi 
the  SOth  of  March^  was  such  a  hearing  and  c 
tion  of  the  complaint  as  to  make  the  certiBc 
to  any  future  action ;  or  whether  the  act  doe 
template  a  hearing  and  adjudication  upon  tl 
l^Mauhf  J.  You  sny  that  that  which  took  ; 
equivalent  to  a  nonsuit.]  Precisely  so.  [C 
Suppose  the  plaintiff  had  not  appeared  at  a 
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SOth  of  March,"]  He  is  not  in  a  worse  position,  be-  1848. 
cause  he  appears,  and  then  withdraws  the  charge. 
[Maide^J.  It  has  been  held  (a)  that  a  certificate  under 
the  6  G.  4.  c.  50.  5.  SO.,  cannot  be  given  where  the  party  Tkdd, 
is  nonsuited.  F.  miliams,  J.  In  JVild  v.  HoU  (6), 
where,  by  an  order  of  nisi  prius,  the  arbitrator  to  whom 
the  cause  was  referred,  had  power  to  order  a  verdict 
or  a  nonsuit,  —  an  award  directing  a  nonsuit  to  be  en- 
tered, was  held  bad,  as  not  being  final.]  That  which 
passed  here,  was  more  like  a  withdrawal  of  the  record. 
[MauUf  J,  Withdrawing  the  record  is  merely  taking 
the  record  out  of  the  hands  of  the  marshal,  with  whom 
the  plaintiff  has  deposited  it  to  hold  as  his  agent.  That 
differs  from  this  case.]  A  party  may  always  retire, 
provided  he  is  ready  to  pay  the  costs.  It  might  turn 
out  that  the  plaintiff  was  so  grievously  hurt,  that  the 
limited  jurisdiction  of  the  magistrates  was  not  com- 
petent to  deal  with  the  case.  [^Cressnoellj  J.  Have  the 
justices  power  to  dismiss  the  complaint,  without  a  hear- 
ing?] It  would  seem  that  they  have.  In  T/ie  Queen 
▼.  Stamper  (c),  by  a  rule  of  quarter  sessions,  it  was  or- 
dered that  all  applications  intended  to  be  made  for 
orders  of  maintenance  in  bastardy,  should  be  entered 
with  the  clerk  of  the  peace,  on  or  before  a  certain  day ; 
tnd  that  such  applications  should  be  called  on  at  the 
sessions,  in  the  order  of  entry.  The  overseers  of  a 
parish  entered  an  application  with  the  clerk  of  the  peace, 
Wording  to  the  above  rule  and  the  practice  of  the  ses- 
sions, paying  the  usual  fee  on  entry,  and  giving  notice 
to  the  party  against  whom  they  applied.  At  the  ses- 
nons  the  party  attended,  and  the  case  was  called  on ;  hut 
the  prosecutors  did  not  appear.  The  sessions  made  no 
^r  upon  the  application,  and   ordered  (under  the 

(a)  Fide  JToody.  Grimwood,  (6)  gM.SfW.  l6l. 

lOAiJ^C.  689.,  5M.^R.  642.  (c)  1 Q.  B.  U%4tP.S!  D. 

^  lee  3  &  4  IT.  4.  e.  42.  #.  35.      bSQ. 
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1848.        statute  4  &  5  fT.  4.  c.  76.  s.  78.)  that  the  overseers  shoi^l 
'  pay  costs  to  the  party  appearing :  it  was  held  that  t^ 

TuNNicLivFE    entry  was  an  application^  and  the  calling  on  of  Uie  caj^ 
Teda         Aiid  attendance  of  the  opposing  party,  a  hearing  of  si^^ 
application,  within  s.  73. ;  and,  therefore,  that  the  orcl< 
for  costs  was  rightly  made.     And  in  The  Queen  v.  7}] 
Secorder  cf  Exeter  {a\   parish  officers  applied  for  a£ 
order  of  maintenance  under  the  statute  2  8c  3  Vid.  r.  85. 
5. 1.  ;.and  the  person  charged  as  putative  father,  removed 
the  application  to  the  quarter  sessions,  under  s.  3.    Qd 
the  opening  of  the  case  at  sessions,  it  was  objected  that 
the  applicants  were  the  overseers  of  a  parish  formiiig 
part  of  a  union  under  a  local  act,  and  that  the  guardians 
of  such  union,  and  not  the  parish  officers,  were  the 
parties   authorised   to  apply-      The  sessions,  on  this 
ground,  dismissed  the  application,  but  without  costs, 
thinking  that  they  had  no  jurisdiction  to  grant  them. 
On  motion  for  a  mandamus,  to  enter  continuances,  and 
award  costs, — it  was  held  that  the  application  had  been 
sufficiently  heard  to  warrant  the  granting  of  costs  under 
the  act,  and  that,  although  the  overseers  were  not  the 
proper  parties  to  apply  for  the  order  of  maintenance, 
yet,  having  so  applied,  they  were  liable  to  costs.    Nei- 
ther of  these  cases  has  any  application  here.     Under 
this  statute,  there  is  no  power  to  give  costs.     But,  in 
The  Queen  v.  Lord  Hastings  (J),  where,  on  application 
to  two  justices  under  the  2  8c  3  Vict.  c.  85.  s.  1.,  by 
guardians  of  a  union,  for  an  order  of  maintenance,  an 
objection  was  successfully  taken  to  the  evidence  offered 
to  prove  that  the  notice  of  application  had  been  signed 
by  a  majority  of  the  guardians  ;   no  other  evidence  being 
given,  the  justices  refused  to  make  an  order :  and  it  was 
held  that  they  were  not  bound  to  award  costs,  under  the 
4  8t  5  Jf.  4.  c.  76.  5.  78.,  for,  there  had  been  no  "hear- 

(a)  5  Q.  B.  842.  (6)  6  Q.  B.  141. 
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ing'*  of  the  application.    iMaule,  J.  There,  the  defend-        1848. 

iotprefented  the  plaintiff  from  offering  any  evidence.  I 

cannot  help  thinking  it  is  a  *<  hearing"  within  the  statute, 

when  the  jastices  are  ready  to  hear  the  complaint,  and  the        Tsdd. 

complainant  has  nothing  to  say.]     How  can  the  justices 

be  said  to  ^  hear  and  determine**  the  offence,  when,  be- 

^  any  thing  is  done,  the  complaint  is  withdrawn  ? 


TuNMIOIilFPB 


arid  Mellor  in  support  of  the  rule.    Be- 
fore the  passing  of  this  act,  in  the  case  of  a  common 
assault,  the  plaintiff  had  two  concurrent  remedies,  — by 
Mien,  and  by  indictment.    This  being  deemed  unjust 
tod  expressive,  power  is  given  to  two  justices  summa- 
vfly  to  convict  and  punbh  the  offender,  provided  the 
{Nutjr  aggrieved  chooses  to  proceed  under  this  act.  The 
Bttgistrates  are  placed  in  the  situation  of  a  judge  and 
jury.    Upon  this  replication,  the  only  issue  was,  on  the 
groand  of  the  dismissal.  If  it  admitted  of  the  construction 
dttt  is  Essential  to  support  the  argument  on  the  part  of 
the  plaindfl^  the  replication  would  be  bad  for  duplicity, 
or  as  involving  a  negative  pregnant.     If  the  construc- 
tion be  doubtful,  the  court  wUl  adopt  that  which  will 
vukkeit  a  good  pleading.     It  cannot  be  denied  that  the 
magistrates  had  jurisdiction  over  the  subject-matter. 
In  certifying,  they  are  restricted  to  the  three  grounds 
inentioned  in  the  act :  Skuse  v.  Davis,  (a)     Having  made 
a  certificate  in  conformity  with  the  statute,  the  court 
^  accredit  their  act,  and  will  assume  that  the  certificate 
^  properly  granted :  Jldridge  v.  Haines,  {b)     It  ap- 
pcns  on  the  face  of  the  plea,  —  uncontradicted  by  the 
i^lication,  —  that  the  magistrates  granted  such  a  cer- 
tificate, as,  by  the  act,  they  were  authorised  to  grant. 
&xne  light  is  thrown  upon  the  intention  of  the  legisla« 

(a)  \OAd.dsE.  635.,  2  P.         (b)  ^B.S^Ad.  SQS. 
4  A  550. 

o  o  2 


.hereupon, »,  ^,  tbcy       ^^^  ^»t  ^         ^^  t^ 
•^u  *e  ^^!  ,tis  act-,  r'^t^  justices  o        ^^,  .^ 


CO 

a 


sect\o«  co«s^'^  „,dinaty  c^   ,v»e  "^^^  ^urp«>»«^  * 

dHpo^%    aeavVy^o.     \.-^^ 

hearing.^      ^^„g  UocO  ^e  pto^ 

,^    It  »VV*        j(ie  otO»  Y^e  get 


C.J"'"'' 


TUNNIOLIFFB 
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what  right  the  complainant  had  to  withdraw  the  charge.        1S<^^. 

The  defendant  had  an  interest  in  having  the  matter  dis- 
posed o£  If  the  assault  were  not  proved,  he  was  en- 
titled to  be  acquitted ;  and,  if  proved,  he  would,  by  the  Tedd. 
imposition  of  a  fine,  or  of  imprisonment,  be  relieved 
from  all  further  responsibility.  I  think  the  defendant 
is  entitled  to  have  a  verdict  ebtered  for  him  on  the 
second  issue. 

Maule,  J.    I  am  of  the  same  opinion.    The  27th 
section  of  the  9  G.  4.  c.  31.  seems  to  roe  to  constitute  the 
magistrates  a  court  of  oyer  and  terminer,  to  hear  and 
determine  all  matters  brought  before  them.  .  The  object 
of  the  act  was,  to  put  an  end  to  actions  and  prosecutions 
for  assaults  of  an  ordinary  character,  by  substituting  a 
cheaper  and  more  speedy  prosecution,  which  was  to  be 
a  bar  to  all  other  proceedings,  civil  as  well  as  criminal, 
ibr  the  same  <^ence.     In  an  ordinary  court  of  oyer  and 
terminer,  if  the  defendant  appears  and  pleads,  he  has  aii 
undoubted  right  to  have  the  matter  determined.   When 
the  complaint  is  ripe  for  hearing,  and  the  defendant  is 
ready  to  take  his  trial,  if  the  prosecutor  alleges  nothing 
against  him,  or  merely  something  that  is  unsubstantial, 
then  the  ^magistrates  are  bound  to  find  the  charge  not 
proved,  and  to  give  a  certificate  accordingly.    Should  it 
turn  out,  as  was  suggested  by  Mr.  Humfrey^  that  the 
complainant  has  sustained  grievous  injury,  a  remedy  is 
provided  by  5.  29.,  —  not  at  the  option  of  the  com- 
i\       plainant,  but  at  the  discretion  of  the  magistrates.  There 
is  no  necessity  to  seek  for  an  analogy  in  civil  proceed- 
ings, to  support  the  claim  of  the  prosecutor  to  withdraw 
J^      At  his  option.     In  criminal  proceedings,  the  prosecutor, 
Irving  once  put  the  law  in  motion,  cannot  be  allowed 
to  withdraw. 

Cresswell,  J.     I  am  of  the  same  opinion.     It  ap- 
P^rs  to  me  that  there  was  a  hearing  in  this  case.     As 
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1848«       soon  as  the  defendant  appeared  to  the  informatioDj  and 

'  pleaded,  there  was  an  issue  joined,  which  the  magistrates 

TumriouFFs  ^^^^  bound  to  hear  and  to  determine.     The  complain- 

Tedd.       ant  being  asked  what  he  had  to  say,  told  the  magistratea 

that  he  declined  to  go  any  further  with  the  prosecutiooy 

as  he  meant  to  bring  an  action.  The  magistrates  having 

heard  all  the  man  had  to  say,  dismissed  the  complaint. 

The  defendant  was  clearly  entitled  to  have  the  benefit 

of  that  state  of  things ;  and  the  certificate  of  the  ma- 

gistrates  is  a  complete  bar  to  this  action. 

V.  Williams,  J.  I  am  of  the  same  opinion.  It  seems 
to  me,  that,  whether  the  traverse  has  the  wider  sense 
imputed  to  it  by  the  plaintifi^,  or  the  narrower  sense  inr 
sisted  upon  by  the  defendant,  the  verdict  should  have 
been  found  for  the  latter.  I  am  also  of  opinion  that 
the  second  plea  discloses  a  good  bar,  and  therefore 
that  there  is  no  ground  for  ordering  judgment  to  be 
entered  for  the  plaintiff*  non  obstante  veredicto. 

Rule  absolute  accordingly. 


Jan,  Z5p 


Stbeeter  V.  Babtlett. 


In  order  to        jT^EBT,  for  money  lent,  interest,  and  money  found 
prove  an  a  -  ^^^  upon  an  account  stated.     Plea,  nunquam  in- 

debt,  by  Ine    aebitatus. 

medium  of  an 

entry  in  a  schedule  filed  by  the  defendant  in  the  insolvent  debtors  court,  it  ii 

necessary  to  prove  the  defendant's  signature  by  calling  the  subscribing  witoefl^ 

even  where  the  document  has  been  acted  upon  by  the  court. 

WTiere  the  venue  is  restored,  upon  the  usual  undertaking,  — semtk,  that  the 
plaintiff  is  bound  to  give  material  evidence  in  the  original  county,  without  toy 
proof  of  the  undertaking  being  given  on  the  defendant's  part.  But,  8uppo«i« 
such  proof  to  be  necessary,  the  undertaking  would  be  sufficiently  proved  by  the 
production  of  an  office-copy  of  the  rule. 
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By  his  particulars  of  demand,  the  plaintiff  claimed 
25LlOs,lld.,  as.  due  upon  two  acknowledgments  of 
L  0.  U^  and  for  interest,  and  money  lent. 

The  venue,  which  was  originally  laid  in  MiddUseXf 
wasciianged  to  Sussex^  and  was  brought  back  to  Middlesex 
upon  the  usual  undertaking,  to  give  material  evidence  in 
the  latter  county. 

The  cause  was  tried  before  CoUmanj  J.,  at  the  first 
sitting  in  London^  in  Hilary  term,  1847.  The  plaintiff 
having  proved  the  handwriting  of  the  defendant  to  the 
two  acknowledgments,  in  order  to  shew  that  they  were 
given  for  money  lent,  offered  in  evidence  a  certified  copy 
ofa$cheduIe  (a)  filed  by  the  defendant  in  the  insolvent 
debtors  courts  which  contained  an  admission  to  that 
eflfect.  This  schedule  consisted  of  several  sheets  of 
^per,  each  of  which  purported  to  be  signed  by  the  de« 
feodant ;  but  his  signature  to  the  first  sheet  only,  was 
i^ted  by  his  attorney ;  and  the  admission  relied  on 
was  not  contained  in- that  sheet. 

The  attesting  attorney  not  being  called,  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  the  schedule 
was  not  admissible,  and  that,  as  there  was  no  other 
evidence  of  matter  arising  in  Middlesex^  the  plaintiff  bad 
Qot  performed  his  undertaking,  and  must  therefore  be 
QoDsuited. 

The  learned  judge  having  declined  to  receive  the 
schedule,  the  defendant's  counsel  was  called  upon  to 


1848. 

Stbbbtbb 
Bartlbtt. 


(a)  By  the  105th  section  of 

fte  1  &2  rust.  c.  110.^  it  is 

ctucted,  that  ''  a  copy  of  sach 

petition,  vesting  order^   sche- 

<hile,  order  of  adjudication,  and 

<>^  orders  and  proceedings, 

iwportiiig  to  be  signed  by  the 

olioer  in  whose   custody  the 

ime  shall  be,  or  his  deputy, 

c^fying  the  ^  same  to   be  a 

^  copy   of   such    petition. 


vesting  order,  schedole,  order 
of  adjudication,  or  other  pro- 
ceeding, and  purporting  to  be 
sealed  with  the  seal  of  the  said 
court,  shall  at  all  times  be  ad- 
mitted, in  all  courts  and  places 
whatever,  as  sufficient  evidence 
of  the  same,  without  any  other 
proof  whatever  given  of  the 
same. " 
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prove  the  undertaking.  This,  he  submitted,  he  was  nc 
bound  to  do :  but,  nevertheless,  he  did  put  in  an  office 
copy  of  the  rule  by  which  the  venue  was  restored  tc 
Middlesex. 

For  tlie  plaintiff,  it  was  insisted  that  the  original  mk 
was  the  proper  and  the  only  evidence. 

The  learned  judge  directed  the  jury  to  find  for  the 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  i 
nonsuit. 


HawkiriSy  in  the  same  term,  moved  accordingly,  sub- 
mitting, as  at  the  trial,  that  the  schedule  was  inad* 
missible  without  calling  the  attesting  witness ;  and  that 
the  undertaking  to  give  material  evidence  was  proved, 
if  proof  were  necessary,  by  the  office-copy  of  the  rule 
iJVildef  C.  J.  In  Clark  v.  Dunsford {a),  I  refused  t( 
produce  the  rule.  Here,  it  'was  proved.  The  office-copj 
of  the  rule  is  the  rule :  the  office  book  is  not  delivered 
out.]     A  rule  nisi  having  been  granted. 


Lush  now  shewed  cause.  To  prove  the  undertaking, 
the  office-copy  of  the  rule  was  not  enough.  The 
schedule  was  admissible,  without  calling  the  attesting 
witness.  By  the  statute  1  &  2  Fiat.  c.  110.  s.  69.,  the 
schedule  is  required  to  be  subscribed  by  the  prisoner 
only.  It  is  by  a  rule  of  the  insolvent  debtors  court  that 
the  signature  is  required  to  be  attested  by  an  attorney,  (b) 


(a)  Ante,  Vol.  II.  p.  724. 

lb)  Rule  XV.  Oct.  1.1838: 
"  That  fvery  schedule  and  ba- 
lance-ffheet^  and  every  amend- 
ment thereto,  shall  be  read 
over  to  the  prisoner  by^  or  in 
the  presence  of,  the  attorney 
named  in  the  retainer,  before 
such  prisoner  shall  sign  the 
same;  and  that  the  balance- 
sheet,  and  every  side  of  every 
sheet  of  the  schedule^  and  of 


any  amendment  thereof,  shifl 
be  signed  by  the  prisoner,  and 
such  signature  shall  be  attested 
by  the  said  attorney,  and  not 
by  any  clerk  ;  and  such  reading; 
over,  signatures,  and  attest- 
ation shall  be  verified  bj  tl&c 
affidavit  of  such  attorney,  to  be 
filed  with  the  schedule,"  kc 
And  see  Rule  IV.  Nov.  1. 
1842. 
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BaiUy  7.  Bidwett  {a)  is  an  express  authority.      It  was 
there  held,  that  an  attorney  who,  in  compliance  with  a 
rule  of  the  court  of  bankruptcy,  has  attested  an  insol- 
vent's petition  for  protection  under  the  statute  5  &  6 
Vici,c. llS.y  is  not   such   an   attesting  witness   as   to 
render  it  necessary  that  he  should  be  called  to  prove 
the  petition.     [Cresswellj  J.     There,  the  decision  pro- 
ceeded upon  the  ground  that  the  document  had  the 
seal  of  the  court  of  bankruptcy,  and  that  the  court  had 
acted  upon  it«    Matde^  J.  Here,  you  offered  the  schedule 
simply  as  an  acknowledgment  by  the  defendant   that 
he  had  borrowed  the  money.]     Precisely  so.     ^Cress" 
«k/^J.    There  was  nothing' to  shew  that  the  insolvent 
debtors  court  had  acted  upon  it.]     The  petition  shews 
it.  Besides,  that  was  proved  aliunde.    Every  sheet  bears 
the  signature  of  the  defendant ;  and  there  is  no  attesting 
witness  to  the  particular  sheet  which  contains  the  ad- 
mission relied  on.     Proof  that  the  document  came  from 
the  proper  office,  with  evidence  of  the  defendant's  hand* 
writing,  was  sufficient  to  establish  the  admission,  with- 
out calling  the  attorney.    [Maitlcy  J.    The  rule  referred 
to  seems  to  require  the  signature  to  each  sheet  to  be 
attested.     I  think  the  plaintiff  would  have  had  great 
difficulty  in  making  any  part  of  the  schedule  evidence, 
without  the  first  sheet ;  for,  then  there  would  be  nothing 
to  shew  to  what  all  the  rest  applied.]    That  reduces  the 
plaintiff  to  rely  on  the  authority  of  Bailey  v.  Bidwell, 
lliat  the  petition  had  been  acted  upon  by  the  insolvent 
debtors  court,  sufficiently  appears  from  the  vesting  order, 
and  the  appointment  of  a  day  of  hearing.     iMaule^  J. 
In  Bailry  v.  Bidwelij  the  proceedings  were  offered  in 
evidence  for  the  purpose  of  proving  an  allegation  in  the 
plea,  that  the  party  had  presented  a  petition  for  relief 
^  a  commissioner  of  the  court  of  bankruptcy.     The 


1848. 
Streeter 

V. 

Bartlett. 


(a)  13  M.SfW.73. 
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defendant  wanted  to  prove  merely  the  &ct  that  be  had 
presented  a  petition,  not  the  contents  of  it.     Here,  the 
plaintiff  produces  the  schedule,  in  order  to  prove  aa 
admission  made  therein  by  the  defendant.      Suppose 
the  attesting  witness  had  been  called,  and  had  stated 
that  he  did  not  see  the  petitioner  sign  the  schedule,  or 
that  he  was  drunk  or  insane,  or  that  his  signature  wu. 
forged,  or  had  been  obtained  by  fraud :  all  that  wooUL 
have  been  quite  immaterial  there.  AH  that  the  court  held^ 
was,  that  the  circumstance  of  the  court  of  bankniptc]^ 
having  acted  upon  it,  was  evidence  that  the  petition 
been  presented.]     Precisely  the  same  inquiry  was  ii 
volved  here.    iMauUf  J.   In  Bailey  v.  Bidvodl,  the  coor^ 
of  bankruptcy  had  granted  an  order  of  protection.  TbejpF 
must  first  have  inquired  into  the  matter  of  the  petitioiK* 
Here,  however,  there  is  no  evidence  of  any  acting  upocB 
the  petition  or  schedule  by  the  insolvent  debtors  oourft;. 
This  may  have  been  wholly  unsatisfactory  to  the  courts 
upon  the  ground  of  some  disclosure  by  the  attestio^ 
attorney,  as  to  the  manner  in  which  the  signature  was 
affixed  to  the  schedule.]     Appointing  a  day  for  the 
hearing,  was,  it  is  submitted,  acting  upon  the  petition,  to 
the  extent  necessary  to  bring  the   case  within  the  ao- 
thority  of  Bailey  v.  BidwelL 


Hawkins^  in  support  of  his  rule.     There  was  nochiiv 
whatever  to  shew  that  the  petition  had  been  acted  apoo. 
The  act  of  filing  the  petition  and  schedule  is  a  mere 
intimation  of  the  party's  intention  to  avail  himself  of  ibe 
benefit  of  the  statute.     A  proceeding  of  the  court  cooU 
only  be  evidenced  by  a  certified  copy  of  some  order: 
there  is  nothing  in  the  105th  section  to  make  the  memo- 
randa here  relied  on  evidence  at  all.     Each  sheet  of 
the  schedule  is  by  the  rule  of  court  required  to  be 
attested. 
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Maule,  J.,  (stopping  H(vwkins).  I  am  of  opinion,  that, 
in  order  to  make  this  document  admissible,  the  subscrib- 
ing witness  should  have  been  called.  In  the  case  of 
&%▼•  Bidwellj  the  decision  of  the  court  of  Exchequer 
proceeded  upon  the  ground  that  the  court  of  bank* 
niptcy  had  acted  upon  the  petition.  That  ground  does, 
not  exist  here.  The  memoranda  indorsed  upon  the 
schedule  are  not  evidence  of  any  fact  therein  stated. 
To  make  this  document  admissible,  it  was  necessary  for 
die  plaintiiF  to  shew  that  it  was  signed  by  the  defendant, 
—that  this  very  paper  was  signed  by  the  very  person  who 
was  defendant  in  the  cause :  and  it  was  most  material 
diat  the  circumstances  under  which  it  was  signed  should 
be  made  to  appear,  in  order  that  it  might  be  seen  that 
sach  circumstances  made  it  evidence  against  the  defend- 
ant more  or  less.  That  is  the  object  of  having  the 
attestation  of  a  subscribing  witness.  The  attesting 
witness  in  this  case  is  one  that  is  required  by  an  express 
rale  of  the  insolvent  debtors  court,  which  provides  that 
he  shall  be  a  person  of  a  particular  description.  The 
rale  shews  that  it  was  not  meant  that  the  law  relating  to 
sobscribing  witnesses,  should  not  apply.  On  the  con- 
trary, it  means,  and  expressly  provides,  that  the  attesta- 
tion shall  have  the  additional  safeguard  of  being  made 
hy  "  the  attorney  named  in  the  retainer,"  besides  the 
ordinary  incidents  of  such  an  attestation.  The  rule  for 
entering  a  nonsuit  must  be  made  absolute. 


1848. 

Stbbeter 
Bartlbtt. 


Cresswell,  J.  I  also  am  of  opinion  that  this  rule 
Aonld  be  made  absolute.  The  application  on  the  part 
rfthe  plaintiflfto  have  the  document  in  question  received 
iQ  evidence,  without  calling  the  attesting  witness,  was 
dearly  a  departure  from  the  ordinary  rule.  The  case 
that  was  relied  upon,  —  Bailei/  v.  Bidwellj  —  was  alto- 
gether different  in  its  circumstances  from  the  present, 
^e  distinction   has   been  already  sufficiently  pointed 
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out  The  insolvent  debtors  court  having  m 
when  a  petitioner  presents  a  petition  and  files  a 
they  will  have  the  security  of  an  attesting  witn< 
signature  thereto,  what  reason  is  there  wh] 
court  should  receive  the  document  in  evideno 
calling  the  attesting  witness  ? 


V.  Williams,  J.,  concurred. 


Rule  ab 


Jan,  26. 


Peteb,  Clerk,  v.  Daniel. 


In  case  by  a     nPHIS  was  an  action  upon  the  case. 

reversioner         -■-         J^^^  ,^^  ^^^^^  ^f  ^j^^  declaration  state< 

for  widening 

a  channel  or      Z).  was  possessed  of  certain  closes  as  tenant  to  t 

watercourse  in  i\ff^  (f^Q  reversion  thereof  belonging  to  the  plain 

a  close  in  the 

occupation  of    ^^^^  ^^^  defendant  dug,  excavated,  and  widened 

his  tenant,  the  channel  or  leat  in  and  through  the  said  closesj 

defendant         injuring  the  plaintiff's  reversionary  interest, 
pleaded  a  pre-      J        o  t  ^ 

Ninth  plea,  —  to  the  last  count,  —  that,  be 
at  the  several  times  of  the  committing  of  thi 
grievances  in  that  count  mentioned,  one  WiUi 
man  was,  and  still  continued,  the  occupier  of  ; 
close  and  tenement,  called  Gimble  Mill,  neai 
closes  in  the  said  last  count  mentioned  ;  that  the 
or  leat  in  that  count  mentioned  had  been  a 
during  all  the  time  in  that  plea  mentioned,  a 


scriptive  right, 
— enjoyed 
for  twenty 
years  and 
upwards,  as 
of  right  and 
without  in- 
terruption, 
by  the  occu- 
piers of  a 
certain  close. 


^to  a  water- 
course, and  also  a  right  to  enter  for  the  purpose  of  cleansing  and  soo 
same,  when  necessary,  as  appurtenant  to  the  said  close. 

The  replication  traversed  the  right  to  the  water-course,  and  the  right 
for  the  purpose  of  cleansing  and  scouring  :  — 

Held,  that  the  right  to  the  watercourse,  and  the  right  to  scour  and 
constituted  one  entire  right,  and  consequently  that   such  right 
put  in  issue  in  its  entirety. 
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with  a  like  channel  or  leat  leading  from  the  channel 
or  leat  in  the  said  last  count  mentioned,  unto,  into^  and 
through  other  closes  beyond  the  said  closes  in  the  last 
count  mentioned,  and  lower  down  the  stream  therein- 
aFter  mentioned,  and  thence  unto,  into,  and  through  the 
said  closes  and  tenement  called  Gimble  MiU^  and  thence 
unto,  into,  and  through  other  closes  further  down  the 
stream  of  water  thereinafter  mentioned,  and  beyond  the 
last-mentioned  close  and  tenement,  and  that  such  last- 
mentioned  channel  or  leat,  so  connected  with  such  first* 
mentioned  channel  or  leat,  during  all  the  time  in  this 
plea  mentioned  remained  and  were  one  connected  chan- 
nel or  leat ;  that  the  water  from  time  to  time  being  and 
flowing  in  and  along  the  said  channel  or  leat  in  the  said 
last  count  mentioned,  had  run  and  flowed,  and  had  been 
used  and   accustomed  to  run  and  flow,  and  of  right 
ought  to  have  run  and  flowed,  for  the  full  period  of 
twenty  years  next  before  the  commencement  of  the  suit, 
Hod  still  of  right  ought  to  run  and  flow,  without  inter- 
ruption, and  as  of  right,  into,  through,  over,  and  along 
the  said  several  closes  and  tenements,  and  in  and  along 
the  said  one  connected  channel  or  leat  thereinafter  men- 
^ned,  from  certain  other  closes  beyond  the  said  closes 
in  the  last  count  mentioned,  and  higher  up  the  stream 
of  the  said  water,  unto,  into,  and   through   the  said 
dianoel  or  leat  in  other  closes  beyond  the  said  closes 
uid  tenements  in  the  said  last  count   mentioned,  and 
lower  down  the  said  stream,  and  thence  unto,  into,  and 
throQgh  the  said  channel  or  leat  in  the  said  close  and 
teoement  called  Gimble^MiU  aforesaid,  and  thence  to 
other  closes  and  tenements  beyond  that  close  and  tene- 
'^Qt,  and  lower  down  the  said  stream ;  that  the  said 
^^iHiam  Higmaitf  whilst  such  occupier  as  aforesaid,  and 
«1  other  prior  occupiers,  for  the  time  being,  of  the  said 
dose  and  tenement  called  Gimble  MiU,  had,  and  each 
^<  them  had,  as  of  right,  and  without  interruption,  for 
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the  full  period  of  twenty  years  next  before  the  commenoe- 
inent  of  this  suit,  had,  used,  and  actually  enjoyed,  and 
had  been  used  and  accustomed  to  have  and  use,  and 
actually  enjoy,  as  of  right,  and  without  interruption,  and 
of  right  ought  to  have  had,  used,  and  actually  enjoyed, 
as  of  right,  and  without  interruption,  and  the  said  Wi" 
Ham  Higman^  at  the  said  several  times  when  Sec,  of 
right  ought  to  have  had  and  used  and  actually  enjoyed, 
as  of  right,  and  without  interruption,  and  still  of  right 
ought  to  have  and  use  and  actually  enjoy,  as  of  right 
and  without  interruption,  for  himself  and  themselves, 
whilst  occupiers  of  his  said  close  and  tenement  called 
GinMe  Milly  a  stream  and  watercourse,  and  the  water 
thereof  flowing  in,  through,  along,  and  over  the  said 
several  closes,  and  tenement,  and  in  and  along  the  said 
one  connected  channel  or  leat  thereinbefore  mentioned, 
for  the  purpose  of  supplying  the  said  close  and  teD^ 
ment  called  Gimble  Mill  with  water,  and  for  the  benefit 
and  advantage  of  the  occupiers  of  the  same  close  and 
tenement,  and  for  mining  and  other  useful  parpoaes 
therein,  as  to  the  same  close  and  tenement  belonging 
and  appertaining ;  that  the  said  William  Higman^  whilst 
such  occupier  as  aforesaid,  and  all  other  prior  occupiers, 
for  the  time  being,  of  the  same  close  and  tenement  called 
Gimble  MiUy  had,  and  each  of  them  had,  as  of  right, 
and  without  interruption,  for  the  full  period  of  twenty 
years  next  before  the  commencement  of  this  soit^ 
scoured  and  amended,  and  had  been  used  and  accus- 
tomed, as  of  right  and  without  interruption,  and  ooght, 
as  of  right,  and  without  interruption,  to  scour  and 
amend,  and  the  said  William  Higman^  at  the  said 
several  times  when  &c.,  as  of  right  and  without  inte^ 
ruption,  ought,  and  still  as  of  right  and  without  inte^ 
ruption  ought,  himself  and  themselves,  with  his  and 
their  servants  and  agents,  whilst  occupiers  of  the  sane 
close  and  tenement  called  Gimble  MiU^  to  scoor  and 
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amend  the  said  stream  and  watercourse,  channel,  or        1848. 

leat  in  the  said  last  count  mentioned,  when  and  as  often        

as  the  same  required  and  requires  scouring  and  amend-        Peteb 
ingy    as  to  his  said  close  and  tenement  called  Gimble      d^nikl. 
llilL  belonging  and  appertaining ;  that  the  said  stream 
and  liratercourse,  channel,  or  leat  in  the  said  last  count 
mentioDed,  being,  before  and  at  the  said  several  times 
when  &&,  foul)  choked  up,  miry,  and  out  of  repair,  and 
then  requiring  to  be  scoured  and  amended,  the  defend- 
llDt,  as  the  servant  of  the  said  William  Higmatij  and  by 
his  command,  at  the  said  several  times  when  &c.,  being 
reasonable  times  in  that  behalf,  scoured  and  amended 
the  said  stream  &nd  watercourse,  channel,  or  leat,  and, 
in  so   doing,  at  the  several  times  when  &c.,  did  neces- 
sarily and  unavoidably,  on  the  occasion  aforesaid,  and 
for  the  purpose  of  scouring  and  amending  the  same 
strcAin  and  watercourse,  channel,  or  leat,  and  because 
the  same  could  not  otherwise  have  been  scoured  and 
amended,   a  little  dig,  excavate,  and  widen  the  said 
channel  or  leat  in  the  said  last  count  mentioned,  doing 
no  more  damage  to  the  reversion  of  the  plaintiff  in  the 
last  ooont  mentioned,  on  the  occasion  aforesaid,  than 
^      was  necessary  and  unavoidable  for  the  purpose  afore- 
■       wd,  and  without  digging,  excavating,  or  widening  the 
SBiDe  channel  or  leat  beyond  the  proper  size  and  dimen- 
sions thereof  during  the   time  aforesaid,  or   more  or 
^t^rwise  than  the  same  had  during  all  the  time  afore- 
^>^  been,  and  been  used  and  accustomed  to  be,  dug, 
^^^vated,  and  widened,  when  the  same  and  the  said 
'^'^m  and  watercourse  required  scouring  and  amend- 
^%»  and  were  scoured  and  amended  as  aforesaid,  during 
^^  time  aforesaid, — which  were  the  same  alleged  griev- 
■''^^  in  the  said  last  count  mentioned,  —  verification. 

tieplication,  — that  the  said  William  Higmatij  whilst 
^^k  occupier  as  in  the  said  ninth  plea  alleged,  and  the 
P^or  occnpiersi  for  the  time  being,  of  the  said  close  and 
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1848.        tenement  called  Gimble  Mill,  had  not,  as  of  rightj 
— —        without  interruption,  for  the  full  period  of  twenty  y 
*^^*        next  before  the  commencement  of  the  suit,  had,  u 
Daniel.       and  actually  enjoyed,  nor  been  used  and  accustoroei;^  I 
have  and  use  and  actually  enjoy,  as  of  right  and  witH^Qg 
interruption,  nor  of  right  ought  the  said  William  ^^^^ 
man^  at  the  said  several  times  when  &c.,  or  any  of  tlieo^ 
to  have  had  and  used  and  actually  enjoyed,  as  ot  rights 
and  without  interruption,  for  himself  and  themse/ve^ 
whilst  occupiers  of  the  said  close  and  tenement  called 
Gimble  Mill,  a  stream  and  watercourse,  and  the  water 
thereof  flowing  in,  through,  along,  and  over  the  said 
several  closes  and  tenements  in  the  said  ninth  plea  in  that 
behalf  mentioned,  or  in  and  along  such  supposed  coo* 
nected  channel  or  leat  as  in  that  plea  mentioned,  for  the 
purposes  in  the  said  ninth  plea  in  that  behalf  mentioned; 
and  that  the  said  William  Higman,  whilst  such  occupier 
as  last  aforesaid,  and  the  prior  occupiers  for  the  time 
being  of  the  same  close  and  tenement  called  Giwik 
Mill,  had  not,  as  of  right,  and  without  interrupdon,  for 
the  full  period  of  twenty  years  next  before  the  com- 
mencement of  the  suit,  scoured  and  amended,  nor  been 
used  and  accustomed,  as  of  right,  and  without  inte^ 
ruption,  to  scour  and  amend,  whilst  occupiers  of  the 
said  close  and  tenement  called  Gimble  MiU,  the  said 
stream  and  watercourse,  channel,  or  leat,  in  the  said 
last  count  mentioned,  when  and  as  often  as  the  same 
required  or  requires  scouring  or  amending,  as  to  the 
said  close  and  tenement  called  Gimble  Mill  belongiog 
and  appertaining,  in  manner  and  form,  &c.  &c 

Special  demurrer,  alleging  for  cause  that  the  rq>lici* 
tion  was  double  and  multifarious,  &c. 

T.  Jones,  in  support  of  the  demurrer.  The  replicar 
tion  is  double:  it  puts  in  issue  both  the  right  to  thi 
watercourse,  and  the  right  to  scour.    A  right  to  scour 
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may  exist  independently  of  a  right  to  the  use  of  the        1848. 
watercourse :  so,  a  man  may  have  a  right  to  have  his        ' 
premises  drained,  without  having  any  right  to  enter  the  ^ 

land  of  another  for  the  purpose  of  making  the  drainage      Daniel. 
eflScient.    The  plaintiff,  by  this  replicatioui  seeks  to 
compel  the  defendant  to  prove  a  right  to  the  water- 
course, and  also  a  right  to  enter  for  the  purpose  of 
scouring  it:  whereas,  the  entry  would  be  justified  by 
the  mere  proof  of  a  right  to  scour.     \CrezsusielU  J.    The 
rtght  to  the  watercourse  is  only  introduced  as  explan<« 
atory  of  the  right  to  enter  for  the  purpose  of  scouring.] 
It  vill  probably  be  so  contended.    \Maule^  J.  All  that  is. 
daiined  by  the  party  in  this  plea^  may  have  been  granted 
to  liim  as  an  entire  right]     In  the  case  of  a  grant,  the 
niles  of  pleading  allow  a  parly  to  put^the  whole  grant  in 
issue.  IMaulff  J.   A  prescription,— -and  this  is  a  qtiost'' 
prescription, — is  entire,  and  must  be  proved  as  alleged : 
Bieketts  v.  SaJway.  (a)     Suppose  you  struck  out  of  the 
plea  the  right  to  the  watercourse,  would  not  the  right 
be  different  from  that  ifow  claimed  7]     This  is  a  mere 
easement    [Maule,  J.     Can  a  mere  right  to  dig  in  an- 
other man's  land,  be  called  an  easement,  within  the  2  &  S 
^•4.  c71^  unless  the  party  is  to  derive  some  benefit 
from  the  exercise  of  it?]  The  plea  might  have  been  bad 
on  special  demurrer,  if  it  had  omitted  to  shew  how  the 
nghtto  scour  arose.  But,  a  plea,  or  other  pleading,  which 
has  been  pleaded  over  to,  must  be  so  construed  as  to 
nudce  it  good,  (b)  The  plea,  substantially,  claims  the  right 
to  scour.   [V.  fVilliamSi  J.  You  must  make  out,  that  the 
plea  would  have  been  good,  if  it  had  omitted  the  words 
**  w  of  right**     If  it  sets  up  a  dtdj/  only,  it  is  not  within 
^rd  TerUerderCs  act]     The  replication  imposes  upon 

(a)  2  B.  Si  Aid.  360.,  1  ChUt.   '  ton,  GB.S^C.  302.,  QD.S^E. 

^-  104.  112.  249.;   BrandaO  v.  Barnett,  1 

{*)  Vide  Hobion  ▼.  Middle-     M.  S^  G.  92t)i  in/rd,  579, 580. 
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1848.       the  defendant  the  necessity  of  proving  that  which 
not  necessary  to  establish  his  right  to  scour  and  ami 
In  replying)  a  plaintiff  is  bound  to  select,  with  distil 
ness  and  precision,  the  averment  in  the  plea  whicl 
chooses  to  put  in  issue.     In  Regil  v.  Green  (a),  in 
for  money  lent  and  money  paid,  the  plea  first  alleged^  ^ 
the  sums  so  lent  and  paid,  were  lent  for  the  purpose  c^ 
paying,  and  were  paid,  to  J,  IL,  the  master  of  a  ship,  xhea 
in  a  foreign  port,  for  the  repairs  of  such  ship,  and  not 
on  the  security  or  liability  of  the  defendant;  and  then 
stated  an  agreement,  made  in  such  foreign  port,  between 
the  plaintiff  and  J.  JR.,  for  the  defendant,  for  bottomry, 
and  a  bottomry-bond  given  by  J.  It.  to  the  plaintiff  in 
pursuance  of  such  agreement ;  by  means  of  which,  it 
was  alleged,  the    plaintiff  sought  to   obtain   exorbit- 
ant interest  for  his  advances.     The  replication  stated, 
•    -*  first,  that  the  money  was  lent  and  paid  on  the  seca- 
rity  and  liability  of  the  defendant ;  secondly,  that  there 
was  no  such  agreement;  thirdly,  that  there  was  no  such 
bond  as  was  stated  in  the  plea:  and  it  was  held, on 
special  demurrer,  that  the  replication  was  bad,  for  ten- 
dering issues  on  several  matters,  having,  by  the  first 
allegation,  put  in  issue  the  whole  substantial  matter  of 
defence.    Parker  B.,  there  says:  *^  This  is  not  precisely 
duplicity ;  but  the  plaintiff  has  no  right  to  include  se* 
veral  matters  in  his  replication,  so  as  to  embarrass  the 
trial.''     So,  in  Thuiman  v.  Wild  (i),  it  was  held,  that,  * 
where  the  defendant  introduces  an  immaterial  avermeot 
into  his  plea,  the  plaintiff  cannot,  in  his  replication,  so 
traverse  the  matters  of  the  plea,  as  to  include  such  in* 
material  averment  in  the  issue:  therefore,   where,  ia 
trespass,  the  defendant  pleaded  that  the  trespass  was 
committed  by  command  ofP.  i?.,  and  then  stated  aa 
executed  accord  between  the  plaintiff  and  P.  j5.,tr//Atfc 

(a)  1  M.  5i  Jr.  32?.  (6)  UAd.Sf  E.  453, 
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^  the  defendant^  and  acceptance  thereof  by  the 
pluDliff  in  satisfaction  of  the  trespasses;— it  was  held, 
that  a  replication  traversing  the  accord  and  execution 
thereof  tnM  the  consent  of  the  defendant^  was  bad  on 
special  demurrer ;  for  that,  as  no  rights  of  the  defendant 
appeared  to  be  compromised  by  the  accord,  his  consent 
WAS  unnecessary.  {^Matdey  J.  If  issue  had  been  joined 
on  that  replication,  and  the  proof  had  been  of  an  ac- 
ceptance of  satisfaction  by  the  plaintiff  without  the  as- 
M&t  of  the  defendant,  the  plaintiff  must  have  failed.] 
In  delivering  the  judgment  of  the  court,  Liord  Denman 
there  said :  **  The  plaintiff  has  chosen  to  accept  from  one 
of  the  trespassers  a  compensation  for  the  whole  trespass, 
and  in  discharge  of  all  parties ;  and  whether  this  was 
Mdered  with  or  without  the  consent  of  some  of  them,  he 
tt  equally  barred  as  against  all.  We  are  of  opinion, 
dierefore,  that  the  defendants,  in  alleging  their  consent, 
nuide  an  immaterial  averment  Moore  y.  Boulcott  (a), 
however,  is  an  authority — with  which  we  agree, — that 
dus  does  not  exonerate  the  plaintiff  from  the  necessity  of 
tting  a  material  issue."  The  right  to  scour,  as  ap- 
pnrteoant  to  the  occupation  of  the  defendant's  close  and 
tenement^  being  a  substantive  right,  the  replication  is 
dearly  bad,  for  attempting  to  fix  upon  the  defendant  the 
<4digatioQ  of  also  proving  another  and  a  distinct  right. 
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Mmiague  Smith,  contrd.  If  the  replication  had  tra- 
^'laned  only  the  right  to  scour,  the  right  to  the  water- 
course would  have  been  admitted :  and  as,  according  to 
^doctrine  of  the  court  of  Queen's  Bench,  what,  is  so 
Emitted,  may  be  put  to  the  jury,  it  would  have  been  said 
^  the  trial,  that,  as  the  right  to  the  watercourse  was 
^^nioeded,  very  slight  evidence  would  suffice  to  establish 
^  right  to  cleanse  it.     A  prescription  may  always  be 


(o)  IN.C.3Q3,  1  Scott,  122. 
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'  as  it  is  alleged.  The  prescriptive 
r«:hc  daimerf  b%  this  piea,  is,  a  right  to  the  water- 
GGimef  with  a  rigiit  to  enter  for  the  purpose  of  scouring 
it  what  neeiffiiL  Rickardsy.  Fry  (a)  is  an  authority  to 
ihew  that  such  a  daim  cannot  be  severed.  If  the  right 
CO  scour  only  woe  daimed,  that  would  be  simply  a 
profit  apraukrj  and  vould  (all  within  that  clause  of  the 
act  which  requires  a  thirty  years*  enjoyment  to  establish 
the  right:  2&5  ir.4.  c.  71.  «.  I.  [MauU^J.  Aclaimto 
enter  another  man  s  land,  and  dig  a  hole  there,  can  hardly 
be  called  a  prqfii  iprendcrJ]  A  plea  of  a  right  to  torn 
cattle  into  the  locns  in  quOf  without  saying  for  what  por^ 
pose,  b  bad :  per  LittUdaUf  J.,  in  Bailey  v.  AppUyard,  (i) 
This,  then,  being  an  entire  prescription,  it  was  neces- 
sary, for  the  defehdant's  justification,  to  all^  and  to 
prove  the  whole ;  and  therefore  the  whole  is  properiy 
traversed  by  the  rq)lication :  Bell  v.  Ttickett  (c);  Pin  f« 
Grttzebrodtm{d) 

T.  Jimes,  in  reply.    Richards  t.  Fty  is  cited  for  the 

plaintiff  as  shewing  that  you  cannot  sever  a  plea,  and 

say  that  one  part  of  it  affords  an  answer,  without  the 

rest:  whereas,  all  that  was  decided  there^  was,  that  a 

bad  averment  of  a  right  in  a  que  estate,  in  a  declaratiooi 

cannot  be  treated  as  an  averment  of  possession  only* 

And  all  that  Littledakf  J.,  says,  in  Bailey  v.  Appkyarif 

is,  that  a  plea  of  a  right  of  common  should  shew  the 

purpose  for  which  the  cattle  are  to  go  upon  the  plain* 

tiff's  land.     {_CressweUi  J.     So,  here,  the  defendant  wai 

bound  to  shew  the  purpose  for  which  he  claimed  the 

right  to  scour,  viz.  that  he  might  enjoy  his  watercourse.] 

The  purpose   might  be,  the  supply  of  water,  or  thd 

(a)  7Ad..^'E.69S.,3X.ii         (c)  3 3f. 4  G. 785,  4 SoKb; 

P.  67.  N.  IL  402,,   1   DowL  N.  8. 

(h)  8  Ad.  Si  E.  161.,  3  .V.  wV  458.  1 

P.  ^67.  {d)  AnU,  Vol  XL  p.  429.     ! 
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drainage  of  the  land :  it  was  immateria  which.  {Maule^  J*        ]  846« 

What  Mr.  Justice  Littledale  means,  is,  that  you  must 

shew,  by  proper  averments  in  the  plea,  in  what  respect 

the  right  to  enter,  arises.]    Assuming  that  dictum  to  be      Pakiel. 

law,  it  does  not  remove  the  defendant  from  the  objec-* 

tbn  that  the  replication  is  double. 

Maule,  J.  I  am  of  opinion  that  the  plaintiff  is  en* 
tided  to  judgment  The  replication  properly  traverses 
the  quasi  prescription  alleged  in  the  plea.  The  ninth 
plea  is  to  be  understood  as  a  plea  of  one  single  pre- 
scription ;  and  it  is  a  rule,  that,  if  a  prescription  be 
pleaded,  though  it  be  larger  than  is  necessary  for  the 
defeDdant^'s  justification,  the  plaintiff  not  only  may^  but 
nvs/,  traverse  the  whole  of  it,  and  upon  that  traverse 
the  defendant  must  prove  the  whole  of  it.  That  rule  is 
fi>Qoded  in  reason  and  good  sense.  A  plea  setting  up  a 
prescription,  is  like  a  plea  of  a  grant :  the  matter  of 
contract  must  be  proved  in  its  entirety.  It  was  upon 
tluit  principle,  that,  before  Lord  TetiterdetCs  act,  it  was 
necessary  to  prove  the  prescription  as  alleged  in  plead- 
ing* It  was  not  necessary,  in  the  case  either  of  a  grant 
or  of  a  prescription,  to  allege  more  of  it  than  was  ne- 
tessary  to  sustain  the  justification :  but,  if  the  whole  \tere 
pleaded,  it  was  necessary  to  traverse  the  whole,  and  to 
pn>?e  the  whole.  Since  that  act,  such  a  plea  as  this,  must 
betaken  to  be  a  plea,  of  the  enjoyment  of  one  prescriptive 
nght  The  right  may  consist  of  a  variety  of  things  granted 
oy  one  deed,  or  may  rest  on  a  presumption  of  such  a 
\  {i^t,  arising  from  a  long  course  of  enjoyment.  Such  a 
•  ^t,  where  it  is  alleged  in  its  entirety,  is  to  be  treated  as 
^  entire  thing.     In  the  present  case,  the  plea  in  effect 

L 

^  •niounts  to  this,  —  that  Higman,  and  all  other  prior  oc- 
^iers,  for  the  time  being,  of  the  close  and  tenement 
^Icd  Gimble  Milly  had, — as  of  right,  and  without  inter- 
'option,  —  for  twenty  years  next  before  the  commence- 

pp  3 
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1848.  ment  of  the  suit,  enjoyed,  whilst  such  oecopier 
certain  stream  and  watercourscy  and  had,  as  of  ri 
and  without  interruption,  during  that  tim^  deal 
and  scoured  the  said  stream  and  waterooim^  «i 
needful,  as  appurtenant  to  the  said  close  and  tenen 
called  Gimble  Mill.  It  is  insisted,  on  the  part  of 
plaintifT,  that  the  plea  is  to  be  understood  as  setting 
two  separate  prescriptions,  -—  the  one,  for  the  eigoyii 
of  the  watercourse  (which  would  afford  no  defeno 
this  action), — the  other,  of  a  right  to  scour  and  dea 
as  often  as  the  stream  required  it.  Supposii^it] 
sible  that  the  plea  could  be  read  in  that  senses  it  mi 
have  been  open  to  a  special  demurrer.  But,  in 
present  state  of  the  pleadings,  what  I  understand  i 
plea  to  mean,  is,  that,  for  the  last  twen^  year^  tbe( 
cupiers  of  Gimble  Mill  have  enjoyed  the  flow  of  1 
watercourse,  and  also  the  going  upon  the  plaintiff's  k 
for  the  purpose  of  cleansing  it,  as  appurtenant  to  t 
close  and  tenement  called  Gimble  il£/4  *-*  the  neoeni 
of  scouring  and  cleansing  being  to  be  constmed  fi 
reference  to  the  enjoyment  of  the  water ;  otherwise^  t 
necessity  of  cleansing  would  have  no  assignable  lini 
It  is  only  for  that  reason,  that  the  defendant,  in  hb  pk 
alleges  the  enjoyment  in  the  manner  be  has  done:  ai 
it  is  to  be  construed  as  one  entire  enjoyment^-— as  if 
had  been  one  entire  prescription.  As,  if  a  man  phu 
a  prescriptive  right  of  pasture  for  cows,  horse%  ii 
sheep  (apart  from  the  distributive  rule  (a) ),  the  wImI 
right  must  be  proved.  Suppose,  in  pleading  smIi 
right,  the  party  were  to  state  that  he  had,  for  tff«t 
years,  enjoyed  a  right  to  turn  on  cows,  and  had  abo^b 
the  like  period,  enjoyed  a  right  to  turn  on  horsesy  iw 
had  also,  for  the  like  period,  enjoyed  the  right  to  tonKM 
sheep,  —  could  there  be  a  doubt  that  the  plea  set  op  tf 

(a)  H.  T.  4  W.  4.,  Trespass  m.  4,  5,  6.  S  iV:  i(  M.IO. 
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endre right?  I  think  the  allegation  here^of  a  right  to 
the  watercourse,  and  also  of  a  right  to  enter  for  the 
purpose  of  cleanjung  the  same  when  necessary,  as  in^ 
eUeni  to  ike  possession  of  the  dose  and  tenement^  was 
sobttMitially  an  all^tion  of  one  entire  right,  and  there- 
lore  properly  put  in  issue  by  this  replication. 

Crbsswsll,  J.  I  am  of  the  same  opinion.  The 
whole  difficulty  has  arisen  from  some  alleged  ambiguity 
in  the  plea.  Independently  of  the  point  made  on  the 
judgment  of  LiitUdaley  J.,  in  Bailey  v.  Appleyard  (a),— 
thit  the  plea  would  have  been  bad  without  stating  the 
purpose  for  which  the  alleged  right  was  claimed,  —  I 
think  this  plea  sets  up  one  entire  right  —  to  the  waten- 
course  and  the  liberty  of  entering  the  plaintiiTs  land  for 
the  necessary  cleansing  of  the  watercourse,  as  apper- 
tuning  to  the  defendant's  close  and  tenement.  Then, 
aecording  to  Morewood  v.  WoQd{p\  the  plaintiff  was 
hmd  to  traverse  the  whole. 

V.  Wjluams,  J.     I  am  of  the  same  opinion.     The 

vgoment  on  the  part  of  the  defendant,  is,  that  this  re- 

pBcBtion  compels  the  defendant  to  prove  more  than  he 

.   wooU  otherwise  be  bound  to  prove.     I  agree,   that, 

V  thit  were  so,  the  pleading  would  be  vicious.     It  is 

■id  that  the  essence  of  the  plea  consists  in  the  allega- 

ikmof  the  right  to  cleanse  the  watercourse,  and  that  all 

the  rest  is  idle  surplusage;  and  therefore  that  the  re- 

pfiatioo  is  bad,  for  putting  the  defendant  to  the  proof 

oTsoch  idle  and  immaterial  matter.     If  a  plea  admits  of 

two  constructions,  one  of  which  gives  a  sensible  effect 

io  the  whole,  and  the  other  makes  a  portion  of  it  idle 

ud  insensible,  the  court  is  bound  to  adopt  the  former 
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1848*       construction,  (a)     I,  however,  entertain  a  very  strong 
•"""        opinion  that  the  plea  would  have  been  bad  on  spedal 
^v^^        demurrer, — for  want  of  sufficient  certainty  in  stating  the 
Daniel*      nature  and  extent  of  the  right  claimed,  so  as  to  enable  the 
court  to  determine  whether  or  not  the  defendant  meant 
to  set  up  an  easement  to  an  extent  that  would  justify  the 
trespass, — 'if  that  which  is  called  immaterial  matter, bad 
been  omitted.    I  beg  not  to  be  understood  as  asserting 
that  the  replication  here  would  have  been  bad  for  fol- 
lowing the  language  of  the  plea,  in  the  repetition  of  im- 
material matter.  In  Palmer  v.  Gooden  (6),  the  defendant 
pleaded,  to  an  action  of  covenant  for  rent  due  for  turnpike- 
tolls,  that,  before  it  became  due,  the  trustees,  on,  &c.f 
entered  into  and  upon  a  certain  part  of  the  tolls,  and  then 
ejected,  expelled,  put  out,  and  removed  the  defendant 
from  the  possession  thereof,  and  kept  and  continued  him 
so  ejected,  &c,  from  thence  hitherto :  the  plaintifis  replied, 
that  the  trustees  did  not  enter  into  or  upon  the  said  part 
of  the  said  tolls,  or  eject,  &c.,  the  defendant  from  the 
possession  thereof,  modo  et  fomid :  and  it  was  held,  on 
error,  in  the  Exchequer  Chamber,  (reversing  the  judg- 
ment of  the  court  of  Exchequer,)  that  the  replication 
was  good,  on  special  demurrer,  although  it  put  in  issue 
not  only  the  expulsion,  but  also  the  entry,  the  latter 
being  immaterial  and  impossible;  and  that  the  defend- 
ants, having  mixed  up  the  entry  and  expulsion,  as  con- 
stituting the  eviction,  the  plaintiff  had  a  right  to  foUov 
him,  and  accept  the  issue  as  tendered. 

Judgment  for  the  plaintiff  (^) 

(a)  Vide  mprd^  573.,  Ant^,  (b)  8  JJf .  <%  IT.  890. 

Vol.  I.   787.,  VoL  ^11.  650.,  (c)  And  see  Tolm  t.  Tke 

Vol.  IV.  393.  Bishop  qf  Carlisle,  po«t. 
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Jan.  29. 

IV  JL  WATSON  moved  to  set  aside  an  award,  on  It  is  no. 

the  ground  of  misconduct  on  the  part  of  the  fS:'^^^^  ^^r 

irbitrator.     The  alleged  misconduct  was,  that  the  arbi-  rule,  calling 

tnuor  (a  layman)  had  intimated  an  intention  to  take  a  upon  a  plain- 

legal  opinion  as  to  the  admissibility  of  certain  evidence  t,„.^i^^ 

which  he  had  received,  upon  an  objection  taken  to  it^  award  madein 

without  deciding  whether  or  not  he  would  ultimately  ^_J"  favour 

actapon  it;  that  he  had  allowed  the  plaintiff's  counsel  set  aside  that 

tffcall  the  plaintiff  to  prove  his  own  case;  that  he  had,  the  arbitrator 

after  the  case  was  finished  on  both  sides,  obtained  in«  1^^ 

formation,  as  to  a  particular  fact,  from  each  party,  in  the  counsel  to  call 

ibseoce  of  the  other ;  and  that,  after  the  hearing,  and  ^^  plaintiff 

before  making  his  award,  he  dined  at  the  inn,  in  com-  ^^  ^j^^^^ 

pany  with  the  plaintiff  and  his  witnesses.     It  was  sub-  that^  after  the 

mitted,  that  the  arbitrator  was  bound  to  decide  the  case  ^f^  ^^  ^"  • 
'  closed  on  both 

oponhis  own  sole  judgment;  and  that,  as  the  latter  ob-  sides^he  ob- 
jection  would  have  been  fatal  in  the  case  of  a  juryman,  t*i°fd  infor- 
ibr  the  same  reason  it  should  be  so  likewise  in  the  case  each  party  in 

of  an  arbitrator.  the  absence  of 

the  other  — . 

Per  curietm.  {a)    Nothing  that  is  alleged  here  sustains  after  the 

the  charge  of  misconduct.     To  induce  the  court  to  in-  hearing,  and 

Cerfere  on  such  a  ground,  it  must  be  something  more  j^i^  ^^^^  ^^ 

iuux  mere  suspicion.  dined  with 

Rule  refused.       one  of  the 

parties  and  his 

witnesses, 
(a)  WUdCf  C.  J.,  was  absent,  on  account  of  indisposition. 
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Richards  t;.  Haiceb. 

Jon.  ^9. 

Upon  a  r^TTER  shewed  cause  against  a  rule  for  judgment 

rule  for  jadg-  j^^  ^^^  ^f  ^  nonsuit,  upon  an  affidavit  of  the  plai«3- 

of  a  non-  ^'"  *  attorney,  alleging,  by  way  of  excuse  for  not  haviirvg 


suit,  an  aiBda-  proceeded  to  trial,  that  "  he  had  not  had  an  opportuni  ^y 

laintiff'i         ®^  seeing  the  plaintiff,  who  resided  at  some  distan^^^ 

attorney,  from   the   deponent,   and  that  he  verily  believed  Ot"^^ 

BtatiiHK  uiat      plaintiff  was  not  quite  prepared  with  sufficient  evidence 

<«  he  had  not     '  n        1     r 

had  an  oppor-  S^  ^  ^^^^I  earlier.''    He  referred  to  Draine  v.  RiiSseU(a 

tnnity  of  where  it  was  held,  upon  the  authority  of  Doe  d«  Bingt 

lainti£  who  ^'  ^^^^  (^)»  to  be  a  sufficient  excuse  for  not  proceedin        g 

redded  tome  to  trial  after  notice,  that  **  it  was  necessary  to  counte^^>^ 

distance  firmn  manJ  the  notice  of  trial,  from  difficulties  in  procuria    ^ 

he  verily  ^^  requisite  evidence  in  support  of  the  plaintiff's  case—  * 
believed  the 

plttntiff  was         Beoan,  contrdj  submitted  that  the  affidavit  disclosed 
not  qiute  pre- 
pared with       no  excuse  at  all. 
sufficient  evi- 

"trialearUCT"       Maule,  J.     The  court  of  Queen's  Bench  seem    «x> 
—  was  hdd      have  thought  such  an  excuse  sufficient;  and  we  are  imot 

^2*^?  *      disposed  to  differ  from  them  in  such  a  trifle.     The  rLmle 
sufficient  ' 

excuse,  to        must  be  discharged,  upon  the  usual  undertaking. 

entitle  the 

phdntiff  to  Rule  discharged* 

discbarge  the 

rule  upon  /^n  jq  j^^^  ggg  /^n  g  jy^^j^  p  Q  J 8^ 

giving  a  ^  ^ 

peremptory 

underuking. 
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EdWAED  LiNDUS  t;.   BBAD¥rSLL. 

Jan.  29. 
SSUMPSIT.     The  first  count  stated,  that,  on  the  a  biU  of  ex- 
12th  ofAugusii  1844,  one  William  Ldndus  mode  change,  ad- 
bill  of  exchange  in  writing,  and  directed  the  same  to  defendant  bv^ 
)  defendant,  and  thereby  required  the  defendant  to  pay  the  name  of 
the  order  of  him,  the  said  William  LinduSy  30/.,  two  "  WiUiamB^' 
>nths   after   the  date  thereof;  that   this  period  had  \^y  \^\^  ^if^ 
psed;  that  the  defendant  accepted  the  said  bill ;  and  ^y  writing 

It  the  said  William  Lindus  indorsed  the  same  to  the  *!!^^™^  ^^ 

own  name, 

intiff,  &C.  <'  Mary  B.'* 

There  was  also  a  count  for  SO/.,  for  money  alleired  to  '^^f*®  ^^  "<> 

J  evidence  of 

due  upon  an  account  stated.  i^oy  express 

The  defendant  pleaded,  as  to  the  first  count,  that  he  authority  in 
i  not  accept  the  said  bill,  and,  to  the  second  count,  g^cent  tiie^  ^ 
n  assumpsit.     Issue  theron.  bill ;  but^  on 

The  cause  was  tried  before  Matde,  J.,  at  the  second  ^^  ^j^fi^  P'^" 

sented  to  tbe 
ting  for  Middlesex^  in  last  Easter  term.     It  appeared  husband  after 

It  the  bill  was  drawn  by  William  Lindus,  and  ad-  ^^  had  become 
eased  to  the  defendant  as  William  Bradwell  (his  true  jj^  knew^idl 
me  being  William  David  Bradwell),  but  that  it  was  ac-  about  it, 

ated  by  the  defendant's  wife,  in  her  own  name,  "  Mary  *^*'  *^®  .^,?^ 
~  waa  a  milli- 

-adweUJ*    There  was  no  evidence  that  this  was  done  nery  bill  (for 

her  with  her  husband's  authority.      But  one  Henry  which  the 

'ndusj  another  brother  of  the  plaintiff,  who  was  called  p^n^g^  ^^  . 

a  witness,  stated,  that,  on  the  7th  of  February  last,  liable),  and 

saw  the  defendant  on  the  subject  of  the  bill,  which  he  ^^\^^ 

would  pay  it 
en  exhibited  to  the  defendant,  who,  ailer  looking  at  it,  very  shortly : 

id— "I  know  all  about  it:    it  is  accepted  by  my  — Held,  that 

fe  :  it  is  one  of  those  millinery  bills,  for  transactions     ^  ^**  !*  ^ 

"^  as  acceptor. 

th  Mrs.  Reece :  1  will  pay  it  very  shortly.'* 

On  the  part  of  the  defendant,  it  was  submitted  that 
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the  count  on  the  bill  was  distinctly  disproved ;  and  tha 
there  was  no  case  to  go  to  the  jury  upon  the  accourj 
stated,  for,  that  a  promise  to  pay,  in  the  absence  of  an 
original  liability,  was  a  mere  nudum  pactum. 

The  learned  judge,  however,  directed  the  jury  to  fin 
for  the  plaintiff  for  the  amount  of  the  bill  and  interes 
(32/.  T^.})  reserving  leave  to  the  defendant  to  move 
enter  a  nonsuit,  or  a  verdict  for  him  upon  either  or  botb:X^ 
issues,  —  or,  if  the  court  should  think  the  plaintiff*  en^ 
titled  to  recover  upon  the  account  stated  only,  to  redu 
the  damages  to  SO/. 


t 


Talfourdi  Serjt,  in  Easter  term,  moved  according! 
Neither  count  was  sustained  by  the  evidence.  The  bi 
was,  in  fact,  drawn  by  one  person  and  accepted  b 
another.  In  Polhill  v.  Walter  (a),  it  is  broadly  laid  dow 
**  that  no  one  can  be  liable  as  acceptor  but  the  person  t 
whom  the  bill  is  addressed,  unless  he  be  an  acceptor  f( 
honour."  In  Davis  v.  Clarke  (i),  John  Hart  drew  a  bi 
payable  to  himself  or  order,  addressed  to  John  Hart 
the  defendant  wrote  across  it,  **  accepted,  H.J.Clarke: 
and  it  was  held  that  Clarke  could  not  be  sued  as  a 


II 
J 


n 

0 

r 
I 


}» 


ceptor  of  a  bill  of  exchange  directed  to  him.     Lor 
Denman  there   says :  *^  There  is  no   authority,   eith 
in    the  English  law,  or  the  general  law-merchant,  f< 
holding  a  party  to  be  liable  as  acceptor  upon  a  bill  a 
dressed  to  another.  We  must  take  it  on  this  instrumen.    % 
that  the  defendant  is  different  from  the  party  to  who 
it  is  addressed.     Polhill  v.  JValter,  and  Jackson  v. 
son  (c),  are  authorities  shewing  that  the  defendant  he 
cannot  be  sued  as  acceptor.  In  Jackson  v.  Hudson,  Lo  "sitf 
EUenborough  treated  an  acceptance  by  a  party  not  a^W- 
dressed,  as  *  contrary  to  the  usage  and  custom  of  in^r- 
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(c)  2  Cam/*.  447. 
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chants.' "     And  Coleridge^  J.,  says :  "  The  safe  course 
is,  to  adhere  to  the  mercantile  rule,  that  an  acceptance 
can  be  made  only  by  the  party  addressed,  or  for  his 
honour."     The  present  case  is   the  converse  of  that. 
There  being  no  evidence  that  the  defendant  ever  au- 
thorised his  wife  to  accept  this  bill,  it  is  difficult  to  see 
upon  what  principle  he   can   be  charged  as   the  ac- 
<:eptor.    {Wilde^  C.  J.,  referred  to  Appkton  v.  Btnks{a)^ 
ivhere  it  was  held  that  one  who  covenants  for  himself, 
his  heirsy  &&,  and  under  his  own  hand  and  seaU  for  the 
act  of  another,  shall  be  personally  bound  by  his  cove- 
nant, though  he  describe  himself  in  the  deed  as  cove- 
nanting for  and  on  the  part  and  behalf  of  such  other 
person.]     In  Barlow  v.  Bishop  (i),  it  was  held,  that, 
thoi^h  a  note  were  given  to  a  married  woman,  knowing 
ber  to  be  such,  with -intent  that  she  should  indorse  it  to 
the  plaintiflT,  in  payment  of  a  debt  which  she  owed  him 
(in  the  course  of  carrying  on  a  trade  in  her  own  name, 
bj  the  consent  of  her  husband),  yet  the  property  in  the 
note,  vested  in  the  husband  by  the  delivery  to  the  wife, 
and  no  interest  passed  by  her  indorsement  to  the  plain- 
tiff; and  that  the  plaintiff  could  not  recover  upon  the 
money  counts  under  such  circumstances.  "  It  is  clear," 
said  Lord  Ellenborotighf  "  that  the  delivery  of  the  note 
to  the  wife,  vested  the  interest  in  her  husband ;  and,  as 
he  permitted  her  to  carry  on  trade  on  her  own  account, 
and  this  was  a  transaction  in  the  course  of  that  trade,  if 
she  had  indorsed  the  note  in  the  name  of  her  husband, 
I  am  not  prepared  to  say  that  that  would  not  have 
availed;  as  many  acts  of  this  nature  may  be  done  by  a 
power  of  attorney,  and  the  jury  might  have  presumed 
^hat  was  necessary  in  favour  of  an  authority  from  her 
husband  for  this  purpose.     But  the  indorsement  bein 
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in  ber  own  name,  it  is  quite  impossible  to  say  that  sb 
could  pass   away  the  interest  of  ber  busband  by  it' 
ICresswell^J.^  referred  to  Cotes  v.  Davis  (a)  f  where  it  wa 
held,  that,  if  a  promissory  note  be  made  payable  to 
married  woman,  and  she  indorses  it,  for  value,  in  be 
own  name,  and  the  maker  afterwards  promises  to 
it,—  in  an  action  against  bim  by  the  indorsee,  it  will 
presumed  that  the  nominal  payee  had  authority 
ber  busband  to  indorse  the  note  in  that  Jorm^  and 
indorsement  will  be  considered  as  vesting  a  legal  title 
the  note  in  the  plainti£F.]    In  that  case.  Lord 
rough  puts  it  upon  the  ground  of  estoppel.  In 
V.  Marshall  (&),  the  bill  was  indorsed  by  the  wife^  wit 
the  consent  of  ber  busband :    and,  in  Prince  v. 
natte  (c),  the  replication  alleged,  that  the  bill  bad 
drawn  and  indorsed  by  the  husband's  autbori^. 

A  promise  to  pay,  where  there  was  no  original  liable 
lity,  is  nudum  pactum^  and  will  not  support  an  aooou 
stated.  [  Wilde^  C.  J.  Can  that  be  said,  where  the  bill  i 
given  for  goods  supplied  to  the  wife?]  If  the  good 
bad  been  supplied  by  the  plaintiffs  taking  it  all  togetbe 
the  evidence  might  have  supported  the  account  stat< 
[V.  Williams^  J.  In  Cocking  v.  Ward  {d\  a  promise 
pay  money  which  in  strictness  the  defendant  was 
legally  bound  to  pay,  was  held  to  support  an  acooais 
stated.  Wildes  C.  J.  Although  the  defendant 
liable  to  the  present  plaintiff  for  the  millinery  bill,  ye^ 
inasmuch  as  payment  of  the  bill  would  discharge  hi 
liability  on  that  account,  a  promise  to  pay  would  surel 
support  the  account  stated.]  Mrs.  Btece  was  no 
to  the  bill.  It  would  seem  that  she  had  been  paid  b^ 
debt  by  money  raised  by  means  of  this  and  other  bills* 

A  rule  nisi  having  been  granted. 


n 


JS 


(a)  1  Campb.  485. 

(b)  7  BingKb65.,  5  M.  ^ 
P.  513.,  4C.«JyP.  594. 


(c)  1  N.  C.  435.,  1 
34ISt.s  8  DawL  P.  a  99SL 

(d)  Anti,  Vol  I.  [1. 858 


^ 


11  VICTORIA. 


587 


Simon  now  shewed  cause.    Cotes  v.  Davis  is  expressly 
in  point.    That  was  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note  for  24/..  175.,  payable 
to  "  Mrs.  Carter,  or  order,"  and  indorsed  by  her  in 
tte  name  of  "  M.  Carter.**     When  the  note  was  pre- 
^ted  for  payment,  the  defendant  said  it  should  be  paid 
'Q  a  few  days;  and  he  afterwards  asked  for  time.     On  die 
part  of  the  defendant,  it  was  proposed  to  prove  that 
Mrs.  Carter,  the  payee,  was  the  wife  of  a  man  of  the 
'^me  of  Cole,  who  was  still  alive ;  and  it  was  contended, 
^at  DO  title  to  a  bill  of  exchange  or  promissory  note 
<^uld  be  made  through  the  indorsement  of  a  feme  covert ; 
^Hd  that,  what  is  said  by  a  party  not  previously  liable, 
^fter  the  bill  has  become  due,  is  immaterial.    But  Lord 
^iknborough  said :  '*  The  husband  may  authorise  the  wife 
U>  indorse  bills  of  exchange  or  promissory  notes  as 
his  agent ;  and,  after  tlie  acknowledgments  and  promises 
^r  the  defendant  (/z),  it  may  reasonably  be  presumed, 
Against  him,  that  Mrs.  Carter  had  authority  from  her 
husband  to  indorse  the  note  in  question."    And,  upon 
'ts  being  suggested,  that  the  indorsement  ought,  in  that 
Cftse,  to  have  been  in  the  name  of  the  husband,  his 
lordship  added :  **  We  may  fairly  carry  the  presump- 
^on  one  step  further,  and  presume  that  the  husband 
Authorised  he^r  to  indorse  notes  in  the  name  by  which 
she  herself  passed  in  the  world.     The  defendant  is  now 
estopped  from  contesting  her  authority  for  this  indorse- 
^o^XkC*    The  authority  of  that  case  is  recognised  in 
^restndci  v.  Marshall  and  Prince  v.  Drunatie.  In  Datds 


(a)  The  presumption  would 

*t*pctr  to  arise  from  the  pri- 

^^ty  existuig  between  the  maker 

•nd  the  payee.      The  maker 

'^^t  wdl  be  presomed  to  be 

^^UHuit  of  .the  extent  of  the 

P^WcfB  of  indorsing  vested  in 

^  party  to  whom  he  hacl  bim- 

^^f  made  the    note    payable. 

^ut  for  the  existence  of  this 


privity,  .'the  acknowledgments 
and  promises  might  have  been 
made  in  ignorance  of  any  want 
of  capacity  to  indorse.  In  the 
case  of  Cotes  v.  DaoiSf  the  de- 
fendant had,  hy  his  own  act, 
accredited  the  payee  as  being  a 
person  who  had  capacity  to 
indorse. 


1848. 
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V.  Clarke^  the  bill  was  addressed  to  n  party  totally  dif- 
Terent  from  the  person  who  accepted. 


Talfourd  and  Bt/Ies,  Serjts.,  and  Swantij  in  support 
the  rule.     The  defendant  clearly  is  not  liable  upon  thi 
bill.     The  most  direct  authority  upon  the  snbject  is  a 
American  case,  ofPentz  v.  Stanton  {a\  cited  in  Siory  oi 
Agency,  125,  n.  (3),  where  an  agent  drew  a  bill  for 
purchase  of  goods  on  account  of  his  principal,  an 
signed  the  bill  "  A.  B.,  agent,"  not  stating  the  name  or 
his  principal ;    a'nd  it  was  held,  that  he,  and  not  ht 
principal,  was  personally  bound,  as  drawer.  (6)  In  Lea^ 
bitter  v.  Farrow  (c),  where  the  point  arose  incidentall 
Holroyd^  J.,  said :  ^'  I  apprehend  that  no  action  would  IL 
on  the  bill,  except  against  those  who  are  the  parties  toi 
There  is  a  distinction,  in  this  respect,  between  bills 
exchange  and  other  written   instruments.     In  JSIoft 
Morrell  ((f),  the  plaintiff  declared  on  a  bill  of  exchan 
made  by  22.  P.,  directed  to  ^.,  i?.,  C,  Z).,  £.,  and 
and  accepted  by  them.     A.^  i?.,  and  C.  pleaded,  -*  fir^e. 
that  R.  P.  did  not  make  the  bill,  in  manner  and  fomrB^ 
&c.,  —  secondly,  that^.,  /?.,  and  C.  did  not  accept,    iiy 
manner  and  form,  &c. ;  upon  which  issue  was  joined; 
and  there  was  judgment  by  default  against  D.,  £.,  and  R 
The  bill  produced  at  the  trial  was  drawn  upon  the 
directors  of  the  J.  S.  company,  and  accepted,  "for  tte 
company,"  by  D.  and  JB.,  signing  as  directors.     JR  signed 
his  name  with  theirs,  as  "manager: '*  all  the  defend- 
ants were  shareholders,  and  all  but  F.  were  directors* 
The  jury  found  that  P.,  as  manager,  was  not  an  acceptor 
of  the  bill:  it  was  not  put  to  them  to  say  (nor did 


r^ 


(a)  \0  Wend.  R.  9,1  \. 

(6)  But  the  principal  was 
held  liable  for  the  price  of  the 
goods,  on  a  count  for  goods 
sold  and  deliyered^  as  the  form 


of  the  bill  shewed  that  esdo- 
sire  credit  had  not  been  p^^ 
to  the  agent. 

(c)  5  ilf .  <9^  (9. 345. 

Id)  \2Ad.S(£.7^ 
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<^nsel  desire  that  they  should  be  asked)  whether  or 
not  Z).  and  K  had  authority  to  bind  the  company  by 
acceptances.     A  verdict  having  been  entered   for  the 
plaintifi,  —  upon  a  motion  to  enter  a  nonsuit,  it  was 
^eld  that  F.  was  not^  in  point  of  law,  liable  as  an  ac* 
<^ptor,  either  by  his  having  actually  signed  bis  name 
^ith  those  of  D,  and  -B.,  or  by  their  having  accepted 
^nc  bill  as.  directors  of  a  company  in  which  he  held 
shares;  and  that  the  plaintiffs  had  failed  on  both  issues* 
X^Iiere^  F.  was  a  principal,  and  as  such  would  have  been 
t>oand,  if  it  had  been  an  ordinary  written  instrument. 
*n  Davis  v.  Clarke  (a),  Lord  Denman  says :  "  There  is 
i^o  authority,  either  in  the  English  law  or  the  general 
law-merchant,  for  holding  a  party  to  be  liable  as  ac« 
<^ptor,  upon  a  bill  addressed  to  another.'^  And  Coleridge^ 
J*»  says :  **  The  safe  course  is^  to  adhere  to  the  mercan- 
tile rale^  that  an  acceptance  can  be  made  only  by  the 
party  addressed,  or  for  his  honour.     Here,  the  last  is 
not  pretended;   and  the  first  cannot  be  presumed." 
\Jdauley  J.  Suppose  the  defendant  authorised  his  wife  to 
accept  the  bill  for  him  in  the  name  of  "  Mary  BradwellJ* 
^ouid  he  not  be  liable  ?     Here,  knowing  that  she  has 
done  so,  he  acknowledges  his  liability  upon   the  bill. 
May  we  not  assume  that  the  law,  as  to  how  far  a  wife 
laay,  by  her   acceptance,  bind  her   husband,   though 
doubtful  to   us,  was  perfectly   well   known   to  him?] 
When  the  bill  is  shewn  to  him,  he  merely  says  —  "I 
»aow  all  about  it :  it  is  my  wife's  acceptance.     IMaulCf 
J*  Adding—  "  I  will  pay  it  very  shortly."]     That  was  no 
^fnission  of  liability ;  it  was  a  mere  void  promise.   There 
IS  no  authority  for  the  position,  that  a  man  may  be  held 
liable  as  the  acceptor  of  a  bill  of  exchange,  where  the 
^^1  is  accepted  in  a  name  which  is,  and  which  is  in* 
^ndcd  to  be,  the  name  of  another  person. 


1848. 

LlKDUS 

V, 

BaADWEUW 


Vol.  v.  — c  B. 


(a)  6Q.SA6. 
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Unless  the  defendant's  liability  upon  the  bill  U  esta-. 
bliahedi  he  clearly  cannot  be  liable  upon  the  account 
stated.  The  promise  could  only  be  applied  to  the  biK 
which  was  the  subject  of  the  demand  at  the  time.  Thm 
admission  of  liabilityi  was  an  admission  of  a  liability  L^ 
Mrs.  Reece.  IMaule,  J*  The  admission  waa  a  litlK 
equivocal ;  but  still  it  pointed  to  this  particular  bill.] 


Maui«x,  J.  (a)  In  this  case  much  learning  and  i 
genuity  were  displayed  at  the  trial  in  discussing  t% 
liability  of  the  defendant  upon  the  particular  form    m 
acceptance.    Without  expressing  any  opinion  upon  ^bt 
matter,  I  directed  a  verdict  for  the  plaintiff,  reserviijif 
bave  to  the  defendant  to  move  to  enter  it  for  hinit  if 
the  court  should  be  of  opinion  that  he  was  not  liable. 
Upon  the  best  consideration  I  can  give  to  the  veiy 
elaborate  argument  we  have  heard,  I  think  the  defendaot 
is  bound  by  the  acceptance  of  his  wife.     The  evidence 
of  Henty  Lindus  shews,  that  the  defendant  represented 
himself  to  be  a  person  bound  by  the  bill,  after  his  atten- 
tion had  been  particularly  called  to  it.   He  says  he  knowi 
all  about  it,  that  it  is  accepted  by  his  wife,  and  mentiont 
the  particular  transaction  out  of  which  it  grew,  and 
promises  to  pay  it  shortly.     The  irresistible  inference 
from  this,  is,  that  he  considers  the  bill  as  one  that  he  is 
liable  to  pay.  He,  in  effect,  says  that  his  wife  was  autho- 
rised by  him  to  accept  this  particular  bill  in  the  way  she 
did.    At  any  rate,  the  conversation  fairly  admits  of  that 
inference.     He  sees  that  his  wife  has  written  her  o^ 
name  across  the  bill,  and  recognises  it  as  done  hj  his 
authority.     The  question  is,  whether  it  is  competent  to 
a  man  to  give  his  wife  such  an  authority,    Cotesy.  Ikf^ 
—  a  case  that  has  been  since  recognised,  -^  seems  to  be 
a  strong  authority  upon  the  subject.   But,  upon  priQciplei 


(a)  WUde,  C.  J,,  was  absent,  en  account  of  indi8poffltioD< 


n  VICTORIA.  Ml 

want  to  me  that  there  is  no  objection  to  the  plaintiff's       184g. 

»vering  upon  this  bill.     The  acceptance  is  in  writings        •«-— 

i  therefore  satisfies  the  statute  1  &  S  G.  4.  c.  78.    If      ^'''"^^ 

e* 

man  says  to  his  wife,  -^  accept  such  a  bill)  drawn  BainwaLLi 
DO  met  in  your  own  name,  -<-  unless  he  intends  to  be 
and  by  thati  he  means  nothing.  Unless  such  an  ac* 
stance  operates  to  charge  himt  it  has  no  operation  at 
.  The  defendant  clearly  meant  to  bind  himself,  if,  in 
Int  of  law,  he  could  do  sOt  It  is  said  that  a  drawee 
iQOt  bind  himself  otherwise  than  by  writing  his  name 
the  bill.  But  suppose  the  drawee,  with  his  own 
nd,  accepts  the  bill  by  writing  another  name  across  it, 
il  be  not  be  liable  ?  Here,  the  defendant  has,  by  the 
nd  of  his  wife,  written  ^^MatyBradwell**  on  the  bilh  If 
bad  done  that  with  his  own  hand,  it  clearly  would  have 
HI  bis  own  acoeptance :  and  I  know  of  no  rule  of  law 
)l  makes  such  an  authority  void.  It  is  difficult  to  say, 
kt,  if  the  defendant  had  written  his  true  name,  William 
kvid  BradwMt  across  the  bill,  that  would  not  have 
m  an  acceptance  that  would  bind  him ;  and  yet,  inos- 
lob  as  that  would  not  be  the  name  in  which  it  waa 
Jraased,  if  the  argument  of  the  defendant's  counsel  is 
U  founded,  he  would  not  be  liable.  I  admit  that 
3ody  but  the  defendant  oould  accept  this  bill  so  as  to 
irge  him :  but  he  has  accepted  it  by  the  hand,  and  in 
\  name,  of  his  wife  x  and  that,  I  think,  is  a  sufficient 
Mptance  to  bind  him. 

C!iiSMWSXXi  J.  I  am  of  the  same  opinion,  doles  v« 
wis  involves  a  principle  that  goes  very  nearly  the 
ole  length  of  what  we  are  now  deciding.  There,  an 
iorsement  by  a  married  woman,  was  held  sufficient  to 
16  the  property  in  a  note,  which  could  only  pass  by 
i  husband's  indorsement,  —  as  also  appears  from 
trbm  V.  Bishop.    In  Coles  v.  Davis^  it  was  objected, 
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that  no  title  to  a  bill  of  exchange  or  promissory  not 
could  be  made  through  the  indorsement  of  a  feme  coyer 
and  that  what  the  defendant  did  after  the  bill  had 
come  duC)  must  be  immaterial,  if  he  was  not  previous! 
liable.     But  Lord  EUenborough  said:  ^*Tbe  hasban 
may  authorise  the  wife  to  indorse  bills  of  exchange  or 
promissory  notes  as  his  agent ;  and,  after  the  acknow-<^a^. 
ledgments  and  promises  (a)  of  the  defendant  in  this  case, 
may  reasonably  be  presumed  against  him,  that  M 
Carte}*  had  authority  from  her  huslAnd  to  indorse 
note  in  question."     And  he  further  says :  *^  We  m^^y 
fairly  carry  the  presumption  one  step  further,  and  pr-^^. 
sume  that  the  husband  authorised  her  to  indorse  no^^^ 
in  the  name  by  which  she  herself  passed  in  the  vforl^J* 
Still,  it  must  be  the  husband's  indorsement*     That  pr?ii« 
ciple  was  again  recognised  in  Prestwick  ▼•  Marshall  and 
Prince  v.  Brwiatte.    The  jury  must  be  assumed  to  bare 
found  here,  that  the  wife  had  authority  to  accept  this 
bill :  and,  as  the  defendant,  by  his  subsequent  condoct, 
shewed  that  he  was  satisfied  with  the  mode  io  which  the 
authority  had  been  exercised,  we  must  likewise  assame 
that  the  jury  also  found  that  he  authorised  her  to  bind 
him  in  that  particular  way.  It  is  by  no  means  an  unasual 
thing  for  a  bill  of  exchange  to  be  drawn  upon  penoDS 
trading  under  a  style  that  corresponds  with  the  name  of 
no  one  member  of  the  existing  firm;  and  yet  bills  so 
drawn  and  so  accepted,  are  perfectly  good*  {b)     S09  here^ 
the  bill  having  been  accepted,  and  in  this  form,  by  the 
authority  of  the  defendant,  he  b  clearly  liable  upon  it 

V.  Williams,  J»    I  am  of  the  same  opinion.    This 
rule  cannot  be  made  absolute,  if  there  was  a/ty  evideoos^ 
an  acceptance  by  the  defendant*  I  think  there 


^i 


(a)  Vide  iuprd,  5S7,  n.  M.  Sf  Q.  336.,  S  ScUi,  JK 

(b)  See  Scott  r.  Chappelow,  4      148.,  2  DawL  N.  S.  7«* 
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abandant  evidence  of  authority  by  the  defendant  to  his        ]  848. 
wife  to  accept  this  bill  in  the  manner  she  did.    The  case 
of  Cotes  V.  DaviSf — recognised  as  it  has  been  by  Prestmck 
T.  Marshall  and  Prince  v.  Brunaiie,  —  shews  that,  if  the    Bbadwell. 
husband  authorises  this  particular  mode  of  acceptance, 
he  is  bound  by  it- 
Rule  discharged. 


Haywabd  V.  Bennett. 


Jan.  26. 


TlEBT,  upon  a  joint  and  several  bond  for  1363/.  10^.  To  an  action 

Si,  given  by  the  defendant  and  two  others,  under  "*  ^-  ^'  ^y 

the  1  &  2  Vict.  C.110.S.S.  J^nst  A^ 

The  condition  of  the  bond  was,  that,  if  Henry  Hales  obligor,  on  a 

(the  principal)  paid  unto  James  Hayward  (the  plaintiff),  ^^^fll^ 

bis  executors,  administrators,  or  assigns,  such  sum  or  1  &  2  Vict. 

sums  of  money  as  should  be  recovered  against  him  the  %^^P'  f*  ?'* 

said  Henry  Hales  and  one  John  Hefferj  or  against  the  that,  after  the 

said  Henry  Hales,  in  any  action  which  had  been  brought,  making  of  the 

or  should  thereafter  be  brought,  for  the  recovery  of  the  ^,^0^'^*  „ 

action^  and 
recorered  judgment,  against  C,  the  principal  debtor,  in  B.  JR.,  and  issued  a  ca, 
9iLy  under  which  C  was  taken ;   that  C,   before   the  time  for  rendering  ac- 
cording to  the  practice  of  that  court,  was,  according  to  such  practice,  arrested 
imder  the  writ,  and  was  detained  in  execution,  in  custody,  under  the  writ,  upon 
the  judgment  to  recovered,  and  according  to  such  practice,  —  which  practice,  then, 
tnd  before  and  at  the  time  of  the  making  of  the  bond,  existed  until  and  after  the 
Mum  day  of  the  ea.  m,  ;  —  that,  from  tiie  recovery  of  the  judgment,  until  C 
^u  so  arrested,  C  was  always  ready  and  willing  to  render  himself  to  the  custody, 
^  the  gaoler  of  the  court,  according  to  the  said  practice ;  that,  by  reason  of  C 
^ving  been  so  arrested  and  detained  in  execution,  and  of  the  premises,  C,  was, 
^  such  practice,  discharged  from  rendering  himself  according  to  the  condition ; 
^  that  the  defendant,  and  Z>.,  his  co-surety,  were,  as  such  sureties,  by  the  prac- 
^tt  of  the  said  court,  discharged  from  rendering  C  according  to  the  condition. 

SSmiftfe,  that  the  plea  was  bad,  as  not  shewing  that  C,  had  been  prevented  by 
^  from  rendering,  or  that  it  had  become  impossible  that  C.  should  render.^, 
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said  Alleged  debt,  together  with  such  coiti  At  should 
given  in  the  samei  or  should  render  himsAlf  to  it^m 
custody  of  the  gaoler  of  the  oourt  in  which  such  actio^i 
should  have  been  brought^  or  might  be  broughti  fbrtb^^ 
recovery  of  the  said  alleged  debt,  according  to  thepnu^ 
tice  of  the  said  courts  or  within  such  timet  and  in 
manneri  as  the  said  court,  or  any  judge  thereof,  shou 
direct,  after  judgment  should  have  been  recovered  ^ 
such  action ;  then  the  said  obligation  should  be  voi^:^ 
but  otherwise  the  same  should  stand  and  remain  in  fm^i 
force  and  effect. 

The  defendant  pleaded  (a\  that,  after  the  making  of 
the  said  writing  obligatory,  and  before  the  commence^ 
ment  of  this  suit,  to  wit,  on  &c.,  the  plaintiff  broug&t 
and  commenced  an  action  against  John  H^ffir  and  Hauy 
Halesj  in  the  oourt  of  Queen's  Benohf  for  the  raooveiy 
of  the  said  alleged  debt ;  that  the  plaintiff  afterwardif  to 
wit,  on  the  30th  of  Junet  18iS,  recovered  in  the  Mid 
action  924/«  U.  for  debt  and  costs ;  thatf  afterwardsiaAd 
before  the  commencement  of  this  suiti  and  ^fccording  ^ 
the  practice  of  the  taid  courts  to  wit,  on  the  S9tb  of 
October^  1842,  the  plaintiff  caused  to  be  issued  a  co.  I0i 
against  the  sttid  Henry  Hale^  directed  to  the  sherifi  of 
London^  returnable  on  the  1 5th  of  November f  &C. ;  tlurti 
afterwards,  and  according  to  the  practice  of  the  said 
court)  to  wit,  on  the  S9th  of  October^  184S>  the  Mid 
writ  was  delivered  by  the  plaintiff  to  the  said  sherifii 
&c. ;  that  the  said  Henry  HaleSp  before  the  time  ibr 
rendering  himself,  according  to  the  practice  of  the  slid 
court  and  the  said  conditioui  to  wit,  on  the  14tb  of 
November^  1 842,  was,  according  to  the  practice  of  the 
said  court,  taken  and  arrested  by  the  said  sheriffi,  under 


(a)  This  wu  a  substituted 
plea>  which  the  court  allowed 
the  defendant  to  plead,  after 
Judgment  had  been  pronounced 


for  the  plaintiff  on  dsmiiner  (o 
a  former  plea:  oidi ss^i  VoL 
III.  pp«  404. 418. 
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the  8a!d  writ,  and  was  then  kept  and  detained  in  execu«- 
Uon,  10  oustddy»  undel*  and  by  virtue  of  the  said  writ,  at 
the  suit  of  the  said  plaintiff,  upon  the  said  judgment  so 
I'eoofered  as  aforesaid^  and  according  to  the  practice  of 
the  said  court,  which  practice  then,  and  before  and  at 
Um  tttne  of  the  making  of  the  said  writing  obligatoi^y, 
existed  until  and  afler  the  return  day  of  the  said  writ  of 
coils*,   for  a  long  space  of  time  thereafter,  to  wit, 
hitherto^  *-«  of  all  which  premises  the  plaintiff  afterwards, 
&c»i  had  notice ;  that^  from  the  time  of  the  recovery  of 
the  said  judgment,  until  the  said  Henry  Hales  was  so 
tiUcen  and  arrested  under  the  said  writ  of  co.  sa.  as  afore* 
said)  the  said  Hemy  Halet  was  always  ready  and  willing 
to  render  himself  to  the  custody  of  the  gaoler  of  the 
amid  court,  according  to  the  practice  of  the  said  court 
and  the  said  condition  of  the  said  writing  obligatory ; 
and  that^  by  reason  of  the  said  Henry  Hales  having 
be«i  ao  taken  and  arrested,  and  kept  and  detained  in 
execution  as  aforesaid,  and  of  the  premises  aforesaid, 
tlie  said  Henry  Hales  was,  by  the  practice  of  the  said 
ooort,  exonerated  and  discharged  from  rendering  him- 
self to  the  gaoler  of  the  said  court,  according  to  the 
liid  condition ;  and  that  the  defendant  and  Cope  (the 
other  surety))  by  reason^  Sec,  were,  as  such  sureties  as 
•foresaid)  by  the  said  practice  of  the  said  court,  ex- 
oaeralcd  and  discharged  from  rendering  the  said  Henry 
tUis  to  the  gaoler  of  the  toid  court,  according  to  the 
aid  condition)  —  verification. 

Special  demurrer,  alleging  for  cause,  that  the  plea 
^  ambiguouS)  and  did  not  shew  a  performance  of  the 
Qooditkm,  or  an  excuse  for  nonperformance. 


1846. 
Hatwari 

19. 
'BaiCtflSTTt 


BtU  (with  whom  was  Pamell),  in  support  of  the 
^Qurrer.  None  of  the  objections  tha^  were  held  fatal 
to  the  former  plea,  are  removed  by  this  plea.    The 

22  * 


S96 


HILARY  T£RM» 


1848. 

Hat  WARD 
Behitett. 


praclice  of  the  courfof  Queen's  Bench  cannot  alter  U^ 
condition  of  the  bond,  or  make  that  an  excuset  whfi.^ 
otherwise  would  not  have  been  an  excuse:  the  pYci 
should  allege  performance  distincdy.     The  court,   %3q 
the  former  occasion^  suggested,  that,  if  there  was  am 
practice  of  the  court  of  Queen's  Bench  which  made  that 
which  has  occurred,  constitute  a  render  in  point  of  Uw, 
it  should,  like  foreign  law,  have  been  distincdy  allegecL 
*'  We  think  it  clear,"  the  court  say,  *'  that,  if  the  plea  is 
to  be  looked  at  as  a  plea  of  performance,  it  is  defective^ 
on  the  ground  pointed  out  in  the  demurrer;  for,  we 
cannot,  in  this  court,  take  notice  of  the  practice  of  tbc^  • 
court  of  Queen's  Bench;  and,  if  the  matters  pleaded  do 
constitute  a  render  according  to  the  practice  of  tb&^ 
court,  that  should  have  been  made  matter  of  substantive 
averment."    Nothing  of  the  sort  is  done  here.    If  tb^ 
circumstances  stated  do  amount  to  a  render,  the  pleSK' 
is  bad  for  the  reasons  suggested  on  the  former  occasion  ««^ 


Talfourdf  Serjt.  (with  whom  was  Ogle\  corUrd.  Tb^ 
former  plea  was  held  bad  for  presenting  two  defences^ 
It  was  argued,  upon  the  authority  of  the  doctrine  in  Co^ 
Liu.  206.  a.  (a),  that  the  plea  was  a  plea  in  excuse^  tb^ 
plaintiff  having,  by  his  own  act,  made  it  impossible  for 
the  principal  to  perform  the  condition  of  the  bond.  I& 
was  objected  that  the  plea  did  not  simply  and  singly  s(^ 
allege.  The  present  plea  was  framed  in  accordance 
with  that  suggestion.  The  plea  relies  wholly  upoiB 
matter  of  excuse;  with  respect  to  performance,  it  isalto-^ 
gether  silent :  it  is  framed,  in  terms,  upon  the  condition^ 
A  plea,  that  the  principal  did  duly  render  <<  according 


(a)  That,  "  in  all  cases 
where  a  condition  of  a  bond^ 
recognisance,  &c.,  is  possible 
at  the  time  of  the  making  of 
the  condition,  and,  before  the 


same  can  be  performed,  tb^ 
condition  becomes  imponhS^ 
by  the  act  of  God,  or  tf  ~ 
law,  or  qfthe  abUgee,  &e.,  tb 
the  obligation,  &c.,  is  savedJ 


i 


11  VICTORIA.  597 


r* 


Hayward 


the  practice  of  the  court,"  would  hardly  be  considered        1848. 
bad.    IBuii,     There  is  such  a  plea  upon  this  record; 
and  issue  is  joined  upon  it.]     It  is  difficult  to  perceive 
how  the  practice  of  the  court  could  be  otherwise  alleged      Bknnett. 
than  it  is  here*    {Maule,  J.     There  is  no  direct  allegn- 
Ijoo  that  the  performance  of  the  condition  was  rendered 
impossible  by  the  act  of  the  obligee.     The  plea  does 
not  state  that  Hales  was  prevented  from  rendering,  or 
that  it  became  impossible  for  him  to  render ;  but  merely 
that,  by  the  practice  of  the  court,  he  was  'exonerated 
and  discharged  from  rendering  himself  according  to  the 
condition  of  the  bond.]     The  court  will  be  presumed  to 
know,  as  a  matter  of  general  law,  that,  if  a  plaintiff 
thinks  fit  to  issue  a  writ,  and  to  cause  the  defendant  to 
be  arrested  upon  it,  so  as  to  give  the  former  the  highest 
satisfaction  known  to  the  law,  he  cannot  complain  of  the 
defendant's  not  doing  something  which  is  not  only  quite' 
saperfluous,  but  is  rendered  absolutely  impossible  of  per- 
formance by  reason  of  his  own  act.    IMaulej  J.     The 
plea  does  not  aver,  that,  by  the  act  of  the  plaintiff, 
it  became   impossible  for  Hales  to    render.     I  doubt 
whether,  by  the  practice  of  the  court,  a  man  who  has 
been  taken  under  a  ca.  sa.  can   say   ^^  I  surrender."] 
The  court  will  probably  allow  the  defendant  to  amend 
I,  I      the  plea  by  alleging  more  distinctly  the  impossibility  to 
g^l      reader.    [F.  WiUiamSj  J.     Suppose  you  state  the  facts, 
tnd  then  conclude,  — per  quod  it  became  impossible,  by 
the  prattice  of  the  coyrt,  for  Hales  to   render.     It 
would  then   be  matter  of  legal  intendment,   and  not 
traversable.]  The  court,  on  the  former  occasion,  treated 
It  as  an  averment  that  might  be  traversed.     IMaule^  J. 
Where  matter  is  in  itself  traversable,  it  is  not  the  less 
<o  because  introduced  by  a  per  quod.']    That  was  so 
held  by  this  court  in  Pryce  v.  Belcher,  (a) 


(a)  iln^^.  Vol.  III.  p.  58. 
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BulL  This  plea  having  been  added  after  judgmeni 
and  as  a  very  special  favour,  the  court  will  hardly  b 
disposed  further  to  extend  the  permission  to  amend. 

Maule,  J.  There  is  not  such  a  total  absence  o 
merits  in  this  case,  as  to  induce  us  to  refuse  the  amend 
ment  prayed.  The  plea  may  be  amended,  on  the  sank 
terms  as  before. 

Rule  accordingly. 


END   OP   HILARY   TERM. 
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Brown  and  Others  v.  Mallett. 

Feb.  9. 

ASE.     The   declaration    stated^    that,    before    the  Where  a 

happeniDg  of  the  damage  and  injury  therein  men-  ^^^^^^  i«  luiik 

ed,  to  wit,  on  the  8th  of  Jmie^  1845,  a  certain  barge  of  ^d^^jj^' 

any  default  in 
»wner  or  his  servant,  in  a  navigable  river^  and  remains  there  under  water, 
uty  is  ordinarily  cast  upon  the  owner  to  use  any  precautioUi  by  pladng  a 
or  otherwise,  to  prevent  other  vessels  from  striking  against  it  The  owner 
^tefore  not  liable  to  an  indictment^  or  to  an  action  at  the  suit  of  a  parly 
fining  special  damage^  in  respect  of  such  omission, 
^re  a  declaration^  after  stating  certain  facta,  alleges  that  it  ih$r$itp9n 
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the  defendant, — and  of  which  the  defendant  was  then  in. 
possession,  and  over  which  the  defendant,  by  bis  mariners 
and  servants  in  that  behalf  provided,  then  had  the  care^ 
management,  direction,  and  control,  —  foundered,  sank^ 
and  went  to  the  bottom,  in  a  certain  navigable  river  in. 
Englandj  to  wit,  the  river  Thames^  at  and  in  a  certaiim 
navigable  part  and  place  of  and  in  the  said  river,  where 
no  obstruction  to  the  navigation  previously  existed  (the 
said  part  of  the  said  river,  then  and  from  thence  to  the 
commencement  of  the  action,  and  still,  being  .a  public 
highway  for  all  persons  to  navigate  and  pass  and  repass 
by  and  with  boats,  barges,  steam-boats,  and  other  vessels, 
at  their  free  will  and  pleasure,  and  in  and  along  whicb 
divers  steam-boats  and  other  vessels  lawfully  might,  and 
had  been  and  were  used  and  accustomed,  daily,  and  stall 
times  of  the  day,  to  be  navigated,  and  pass  and  repass 
without  obstruction),  and  the  said  barge  of  the  defend-- 
ant  having  so  sunk  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  the  same  then  lay  in  the  said  river,  in  the 
said  navigable  part  and  place  of  and  in  the  same,  under 
water  there,  wholly  covered  and  concealed  and  out  of 
view,  and  in  such  a  position,  and  at  such  a  depth,  that 
vessels,  in  navigating,  and  passing  in,  along,  and  over 
the  said  place   where   the  said   barge  so  lay  sunk  ts 
aforesaid,  would  necessarily  strike  against  the  same,  and 
thereby,  while  the  said  barge  so   continued  and  was 
sunk  and  lying  in  the  said  part  and  place  of  and  in  the 
said  river  as  aforesaid,  vessels  during  that  time  navi'- 


became  the  duty  of  the  defendant  to  do  a  certain  act,  such  allegation  is  to  be  on* 
derstood  as  a  mere  exposition  of  the  legal  liability  supposed  to  result  from  tli« 
previously  stated  facts, — as,  an  assertion  that  the  defendant  became  thereby  boan^ 
by  law  to  do  the  act, —  and  not  as  a  distinct  substantive  allegation. 

In  such  a  case,  the  word  <'  thereupon "  is  to  be  understood  not  merely  9S 
**  afterwards,"  but  as  equivalent  to  "  thereby." 

Unless  the  duty  results,  in  all  cases,  from  the  facts,  a  declaration  so  fianeu 
IS  bad  in  substance. 

The  allegation  of  duty  is  superfluous,  where  the  facts  stated  shew  a  \eff^ 
liability,  and  it  is  useless  where  they  do  not* 
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g  and  passing  in  and  along  the  said  part  of  the  said        1848. 
>  without  the  persons  navigating  and  directing  the        "^■" 
having  i^otice  of  the  said  sunken  barge  so  lying  ^ 

bang  there,  would  necessarily  be,  and  were,  liable      Mallbtt. 
d  in  danger,  in  so  navigating  and  passing,  of  striking 
great  force  and  violence  upon  and  against  the  said 
en  barge,  and  of  being  thereby  greatly  damaged 
injured ;  that,  of  all  the  premises,  the  defendant, 
e  the  happening  of  the  damageand  injury  therein- 
mentioned,  had  notice,  and  thereupon  it  became   Allegation 
iras  ihe  duty  of  the  defendant,  while  the  said  bar  ge  ®^  ^^^1* 
mtinued  and  was  sunk  and  lying  under  water  in  the 
part  and  place  of  and  in  the  said  river  as  aforesaid, 
ke  and  use  due  and  proper  care  and  precautions  to 
ent  and  guard  against  the  said  danger  to  vessels 
Dg  that  time  navigating  and  passing  in  and  along 
laid  part  of  the  said  river,  by  giving  due  notice  and 
ling  of  the  said  danger,  by  means  of  a  proper  and 
cient  buoy,  or  other  proper  and  sufficient  mark  or 
il,  or  otherwise,  to  persons  navigating  and  directing 
said  vessels,  or  by  other  due  and  proper  means  in 
behalf:  Averment,  that  the  defendant,  well  knowing 
iremises,  suffered  and  permitted  the  said  barge  to 
nd  continue  sunk  and  lying,  and  the  same  did  con- 
5  sunk  and  lying,  in  the  said  river,  in  the  said  part 
place  of  and  in  the  same,  under  water  there,  and 
lly  covered  and  concealed  and  out  of  view,  and  in 
position,  and  in  such  depth  as  aforesaid,  for  a  long 
e  of  time,  to  wit,  from   the  time  of  the  same  so 
ing  as  aforesaid,  until,  at,  and  after  the  time  of  the 
>ening  of  the  said  damage  and  injury  as  thereinafter 
tioned ;  that,  although  a  reasonable  time  after  the 
ing  of  the  said  barge,  and  after  the  defendant  so 
notice  of  the  premises  as  aforesaid,  for  him,  the 
ndant,  to  cause  a  proper  and  sufficient  buoy,  or  other 
per  and  sufficient  mark  or  signal,   to    be  put  and 
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placed  in  the  md  riveri  or  other  proper*  meant  in  diat 
behalf  used  and  taken,  to  give  to  persons  navigating 
and  directing  vessels  in  the  said  part  of  the  said  river, 
notice  and   warning  of  the  said  danger,  bad  elspisd 
before  the  happening  of  the  said  damage  and  injury 
as  thereinafter  mentioned ;  nevertheless,  that  the  de- 
fendant, well  knowing  the  premises,  but  not  regirdiog 
his  duty  in  that  behalf,  did  not,  nor  would,  take  or  m 
due, or    proper   care  or  precautions  while  the  Mid 
barge  so  continued  sunk  and  lying  at  and  in  thi 
said  part  and  place  of  and  in  the  said  rivery  in  todi 
position,  and  at  such  depth  as  aforesaidt  to  prsvent 
and  guard  against  the  said  danger  therefromi  to  vtsMb 
navigating  and  passing  in  and  along  the  said  part  of 
the  said  river,  either  by  giving  notioe  or  warning  of 
the  said  danger,  by  means  of  a  proper  and  suffioM^ 
buoy,  or  other  proper  and  sufficient  mark  or  signs],  pii( 
and  placed  in  the  said  river  for  that  purpose,  or  otbf^• 
wise,  or  by  any  other  due  or  proper  means  in  thsfr 
behalf  whatsoever,  but  wholly  omitted  and  neglected  so 
to  do ;  and,  at  the  time  of  the  happening  of  the  ssiA 
damage  and  injury,  the  said  barge  was»  and  continuidp 
sunk  and  lying  in  the  said  river,  in  the  said  part  and 
place  of  and  in  the  same,  under  water  tberei  and  wbollf 
covered  and  concealed  and  out  of  view,  and  in  lodi 
position,  and  at  such  depth  as  aforesaid,  without  thsie 
being  then  any  due  or  proper  care  or  precautum  takcn^ 
or  any  due  or  proper  means  in  that  behalf  used,  lo 
prevent  or  guard  against  the  said  danger  to  vessels  tbm 
navigating  and  passing  in  and  along  the  aaid  part  of 
the  said  river,  and  without  any  proper  or  sufficient  buoj, 
or  other  proper  or  sufficient  mark  or  signal  being  pal 
or  placed  in  the  said  river,  or  any  other  due  or  propsr 
means  used  or  taken,  to  give  to  persons  navigatim  sod 
directing  the  said  vessels  in  the  said  part  of  the  saU  rinr. 


U  VICTORIA. 

u«  notice  or  warning  of  the  said  dangers  that^  while  the 
lid  barge  was  and  continued  so  sunk  and  lying,  without 
ly  proper  or  suOicient  buoyt  or  other  proper  or  suffi** 
eiU  mark  or  signal}  or  any  other  due  or  proper  means 
f  ing  used  to  give  notice  or  warning  of  the  said  danger, 
wity  on  &G.|  the  plaintiffs  were  lawfully  possessed  of  a 
^rtain  steam-vessel,  of  great  value,  to  wit,  of  the  value  of 
MX)/.,  which  was  then  lawfully  navigating  and  passing 
i  and  along  the  said  part  of  the  said  river,  being  then 
nder  the  care,  direction,  and  management  of  certain 
mx  mariners  and  servants  in  that  behalf  of  the  plaintiffs, 
Qd  the  said  steam-vessel  being  so  then  navigated  and 
Mttiing  in  and  along  the  said  river,  and  the  plaintiffs, 
ind  their  said  mariners  and  servants  not  having  any 
knowledge  or  sufficient  means  of  knowledge  of  Uie  said 
iaiiger,  and  no  due  or  proper  care  or  precaution  being 
iktn,  or  any  due  or  proper  means  used,  by  the  defend- 
ttt,  to  prevent  or  guard  against  the  said  danger ;  and 
bo  plaintiffs,  by  their  said  mariners  and  servants,  then 
tt^ifig  lawful  occasion  to  navigate  and  direct  the  said 
isuD^vessel  in,  along,  and  over  the  said  place  where  the 
id  barge  so  then  lay  sunk  as  aforesaid,  the  plaintiffs, 
f  their  said  mariners  and  servants,  did  then  accordingly 
ungate  and  direct  the  said  steam*vessel  in,  along,  and 
^or  the  said  place,  and  thereby,  and  by  means  of  the 
ttKsises,  and  of  the  said  misconducts  omission,  and 
gleet  of  the  defendant,  and  without  any  neglect  or 
fiiult  of  the  plaintiffs,  or  their  said  mariners  and 
nrt^nts,  the  said  steam-vessel  was  then,  to  wit,  on  the 
y  aand  year  aforesaid,  driven  and  struck  with  great  force 
d  violence  upon  and  against  the  said  sunken  barge, 
id^fas  thereby  then  greatly  broken,  stove  in,  damaged, 
id  injured,  insomuch,  that  the  said  steam-vessel  would 
itn  have  foundered,  sunk,  and  gone  to  bottom  in 
bo^aid  river,  if  the  plaintiffs,  by  their  said  mariners  and 
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servants,  had  not  then  immediately  run  the  said  steam* 
vessel  ashore;  wherefore  the  plaintiff's,  to  prevent  the 
said  steam-vessel  from  sinking,  did  then,  by  their  said 
mariners  and  servants,  accordingly  immediately  run  the 
said  steam-vessel  ashore,  and  thereby  the  said  steam- 
vessel  was  then  unavoidably  further  damaged  and  in* 
juiced,  and  thereby,  and  by  reason  and  means  of  the 
premises,  the  plaintiffs  had  been  forced  and  obliged  to 
pay,  lay  out,  and  expend,  and  had  necessarily  laid  oot 
and  expended,  and  become  liable  to  pay,  a  large  sum  of 
money,  to  wit,  2,000/.,  in  and  about  the  repairing  of  the 
said  damage  so  done  and  occasioned  to  their  said  steam- 
vessel  as  aforesaid ;  and  also,  by  means  of  the  premiseiy 
the  plaintiffs  lost,  and  were  deprived  of,  the  use  of  their 
said  steam-vessel  for  a  long  space  of  time,  whilst  the 
said  steam-vessel  was  so  being  repaired  as  aforesaid,  to 
wit,  for  the  space  of  six  months,  and  thereby  lost  and 
were  deprived  of  all  the  profits  and  advantages  whichf 
during  that  time,  they  might,  and  otherwise  would,  bait 
derived  and  acquired  from  the  use  of  their  said  steam-  ' 
vessel,  and  the  said  steam-vessel  thereby  then  became* 
and  was,  and  is,  greatly  lessened  in  value,  to  the  Am^ 
mage  of  the  plaintiffs  of  2,000/. 

Plea— that  a  reasonable  time  for  the  defendant  t^ 
remove  the  said  barge  from  the  said  place  where  sk^ 
so  lay  sunk,  as  in  the  declaration  mentioned,  had  wf^ 
elapsed  before  or  at  the  time  of  the  alleged  damag^ 
and  injury  in  the  declaration  mentioned :  verification. 

Special  demurrer,  alleging  (amongst  other  causes ^ 
that  the  plea  raises  a  matter  of  fact,  which,  if  proveJi^ 
is  no  answer  in  law  to  the  action,  and  that  the  said  pl^^ 
is  in  violation  of  the  rules  of  pleading,  inasmuch  as  mC 
does  not  traverse  any  matter  of  fact  contained  in  the  d^f^ 
claration,  or  confess  and  avoid  any  matter  of  fact  aWegod 
in  the  declaration,  but  states  a  new  fact,  which  in  lai^ 
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"is  no  answer  to  ihe  action,  and  is  improperly  concluded 
>vitb  a  verification,  {a) 
Joinder  in  demurrer,  {b) 

Channdl^  Serjt,  in  support  of  the  demurrer.  Tlie 
plea  is'  bad,  as  affording  no  answer  to  the  declaration, 
which  does  not  charge  the  defendant  with  not  removing 
the  barge, — in  which  case  the  plea  might  have  been 
sufficient,— but,  with  not  taking  due  means  to  give 
notice  of  the  danger  arising  from  the  sunken  vessel. 

With  respect  to  the  declaration,  it  is  submitted  that 
it  is  good  in  law.    The  question  is,  whether  a  per- 
son navigating  a  barge  in  a  .navigable    river,  which 
founders  by  accident,  is  not  bound,  within  a  reasonable 
timc^  to  give  notice  thereof  to  the  public.    In  IlM  v. 
Wilkes  (c\  it  was  held  that  a  trespasser,  having  know- 
ledge that  there  are  spring  guns  in  a  wood,  although 
be  may  be  ignorant  of  the  particular  spots  where  they 
ve  placed,  cannot  maintain  an  action  for  an  injury 
Teoeived  in  consequence  of  his  accidentally  treading 
ODthe  latent  wire  communicating  with  the  gun,  and 
thereby  letting  it  off.     That  case  is  clearly  distinguish- 
able from  the  present;  for,  there,  the  defendant  had  a 
right  to  place  the  spring  gun,  and  the  plaintiff  had  notice 
ofitjand  was  a  trespasser;  and  the  defendant,  having  done 
no  wrongful  act,  was  held  not  liable  to  the  action.  Bayley^ 
J*)  in  his  judgment,  says :  ^^  At  the  same  time,  he  would 
he  liable  for  a  civil  injury  produced  from  want  of 
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(a)  The  verification  was  uti' 

^fmmry:  Bodenham  y.  Hill, 

fM,  4  W.  27^,  but  surplusage 

<bciiiot vitiate^  even  upon  spe- 

ciddemnner:  Co.  Litt.  80$.  b. 

(h)  The  points  marked  for 

agnment  on   the  part  of  the 

defendant,  were^  — «'  The  de- 

iWidant  will  contend  that  the 


only  obligation  he  was  under  by 
law  (if  under  any  at  all),  was» 
to  remove  the  barge  within  a 
reasonable  time  :  And  that  the 
declaration  is  misconceived,  be- 
ing based  upon  a  supposed  duty, 
which  either  does  not  exists  or 
is  one  of  imperfect  obligation, 
(c)  5  B,  Si  Aid.  30^. 
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caution  on  hi«  part  to  guard  against  such  an  inja^] 
for,  although  it  may  be  lawful  to  put  these  instruroeoU 
on  a  man's  own  ground,  yet|  as  they  are  calculated  to 
produce  great  bodily  injury  to  innocent  persons  (for 
many  trespassers  are  comparatively  innooent)i  it  is  ne- 
cessary to  give  as  much  notice  to  the  public  as  you  ciOi 
so  as  to  put  people  on  their  guard  against  the  danger " 
If  the  prindple  laid  down  by  that  learned  judge  be 
correcti  then,  i  JhrUorif  it  ought  to  apply  here ;  foff 
these  plaintiffs  were  not  trespassers,  or  in  any  way  in  the 
wrong.    It  is  impossible  to  contend  that  the  defendant 
was  at  liberty  to  leave  his  barge  sunk  in  the  river,  with« 
out  giving  notice  that  it  was  there.    Althou^  he  doei 
not,  in  the  first  instance,  voluntarily  commit  a  nuisance^ 
he  is  clearly  guilty  of  one,  by  permitUng  the  bar]ge  to 
remain  in  a  navigable  river.    It  cannot,  therefiire^  be 
said  that  he  is  altogether  an  innocent  party.     It  ii 
averred  in  the  declaration,  that  he  knew  the  fact,  end 
that  a  reasonable  time  had  elapsed  for  giving  notice  to 
the  public;    consequently   he    is   responsible  for  the 
injury  done  to  the  steam-boat  of  the  plainti&.    [IVilih 
C  J.  Is  it  quite  clear  that  the  defendant  would  havee 
right  to  put  a  buoy  in  a  navigable  river,  which  is  onder 
the  conservancy  of  a  particular  body  ?  Is  it  more  his  da^ 
than  that  of  any  other  person  who  knows  what  hes 
occurred  ?     In  T^i^  King  v.  Watts  (a),   Lord  Kagct^ 
held,  that,  where  a  vessel  was  sunk  in  a  navigable  river 
by  accident  or  misfortune,  an  indictment  could  not  be 
maintained   against    the    owner  for   not  removing  it 
Maule,  J.    It  may  be,  that,  where  a  party  is  exercising 
rights  on  a  navigable  river,  certain  duties  will  resok 
therefrom.    While  the  vessel  is  afloat,  its  owner  woald 
be  bound  to  take  some  means  of  giving  notice,  as,  where 
it  is  wrecked  on  a  sand-bank,  he  would  be  bound  to 
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11  VICTORIA. 


607 


hoist  a  light.     fVilde^  C.  J.  The  question  is^  whether  it 
is  not  rather  the  duty  of  the  persons  having  the  con- 
servancy of  the  river,  than  of  the  party  to  whom  the 
accident  has  happened.]    It  is  apprehended  that  the 
oonrl  cannot  in  this  case  take  judicial  notice  that  the 
Corporation  of  London  are  the  conservators   of  the 
Thameu    iMaule,  J.  The  declaration  contains  no  pro- 
per averment  that  the  river  in  question  is  the  Thames, 
The  river  Thames  is  laid  under  a  xndelicet.    The  allega- 
tion would  be  sustained  by  shewing  that  the  transaction 
took  place  in  the  HumberJ\    It  is  not  necessary  to  con- 
tend  here  that  other  persons  besides  the  defendants 
may  not  also  be  liable.    He  is  charged,  as  the  owner 
of  the  barge,  exercising  a  right,  out  of  which,  it  is 
contended,  the  duty  arose.    In  Pamaby  v.  The  Lan^ 
caMre  Canal  Company  (a),  a  declaration  in  case,  against 
a  carnal  company,  stated,  that,  by  the  canal  act  (stat. 
8S  G.  3.  €•  101.)  the  company  was  formed  to  make  and 
maintain  the  canal,  with  power  to  take  tolls,  and  all 
persons  bad  free  liberty  to  navigate  the  canal ;  and,  if 
any  boat  should  be  sunk  in  the  canal,  and  the  owner 
or  person  having  care  of  it,  should  not,  without  loss  of 
time,  weigh  it  up,  it  was  by  the  statute  to  be  lawfid  for 
the  company  to  weigh  it  up,  and  detain  it  till  payment 
of  expenses ;  that  the  company  completed  the  canal, 
and  took  tolls  on  it;  that  a  boat  sunk  in  the  canal,  so 
that  vessels  passed  with  difficulty  in  the  day,  and  at 
night  were  in  danger  of  running  foul  of  it ;  that,  al- 
though the  company  could,  and  ought  to,  have  re- 
quested the  owner,  &&,  to  weigh  it  up,  and,  if  that  was 
not   done  without  loss  of  time,  could,  and  ought  to, 
have  weighed  it  up,  and,  in  the  meantime,  have  caused 
a  light  or  signal  to  be  placed,  to  enable  boats  to  avoid  it, 
yet  the  company  did  not  cause  the  owner,  &c.,  to  weigh 
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it  up,  nor  themselves  weigh  it  up,  nor  place  a  light 
or    signal:    whereby  plaintifTs  boat,   navigating  the 
canal,  ran  foul  of  the  sunken  boat,  and  was  damagecL 
It  was  held,  by  the  court  of  Exchequer  Chamber  (affirm- 
ing the  judgment  of  the  court  of  Q.  B.),  that  the  decla* 
ration  disclosed  a  sufficient  duty  and  breach ;  and  the 
court  of  Exchequer  Chamber  further  held,  that  such 
duty  was  not  created  by  the  clause  enabling  the  corn* 
pany  to  weigh  the  boat,  but  arose  upon  a  common  lav 
principle,  that  the  owners  of  a  canal,  taking  tolls  for  th^ 
navigation,  were  bound  to  use  reasonable  care  in  makings 
the  navigation  secure,  the  want  of  which  reasonable 
care  might  be  collected  from  the  declaration,  although 
the  complaint  was,  ostensibly,  founded  on  the  statute. 
Here,  the  duty  of  the  defendants  was,  to  navigate  the 
river  so  as  to  offer  no  unnecessary  obstruction  to  others. 
Meeting  with  a  misfortune  might  entitle  him  to  some 
consideration ;  but  he  would  be  bound,  within  a  rea- 
sonable time,   to  give   notice  to   the  public.     Sup- 
posing him  to  come  to  anchor,  he  would  be  bound 
to  indicate,  by  some  buoy  or  other  means,  where  the 
anchor  was.     There  is  no  well  grounded  distinction 
between  such  a  case  and  the  present.   Suppose,  furtheff 
that  a  man  was  obliged  to  anchor  in  the  tideway,  at 
night,  through  the  illness  of  his  crew*     That  would  be 
aa  much  an  accident  as  though  his  vessel  had  sunk; 
and  still  he  would  be  answerable  for  his  neglect  if  h^ 
did  not  hoist  a  light.     In  Bird  v.  Holbrook(a\  the  de- 
fendant, for  the  protection  of  his  property,  some  of 
which  had  been  stolen,  set  a  spring-gun,  without  no- 
tice, in  a  walled  garden,  at  a  distance  from  his  house. 
The  plaintiff,  — who  had  climbed  over  the  wall,  in  pursuit 
of  a  stray  fowl,  — ;  having  been  shot,  it  was  held  that  the 
defendant  was  liable  in  damages.    So,   in  lA/nck  t* 
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Nm'din{a)f  where  the  derendant  had  neg\:  gently  left        1848. 
his  horse  and  cart,  unattended,  in  the  street,  and  the 
plainti£^  a  child  of  seven  years  old,  got  upon  the  cart 
JO  play,  and  another  child  incautiously  led  the  horse  on>     Mallett. 
vhereby  the  plaintiff  was  thrown  down  and  hurt;  it 
was  held  that  the  defendant  was  liable  in  an  action  on 
the  case^  though  the  plaintiff  was  a  trespasser,  and'con- 
tributed  to  the  mischief  by  his  own  act ;  and  that  it 
^^vas  properly  left  to  the  jury  whether  the  defendant's 
<»ndact  was  negligent,  and  the  negligence  caused  the 
injury.  Lord  Denmati^  C.  J.,  there  says,  in  delivering  the 
J  odgment  of  the  court :  '^  If  I  am  guilty  of  negligence  in 
leaving  any  thing  dangerotHs  in  a  place  where  I  know  it 
to  be  extremely  probable  that  some  other  i)erson  will 
unjustifiably  set  it  in  motion  to  the  injury  of  a  third,  and 
if  that  injury  should  be  so  brought  about,  I  presume 
that  the  sufierer  might  have  redress  by  action  against 
both  or  either  of  the  two ;  but  unquestionably  against 
the  first."    Here,  it  must  be  assumed  that  the  defendant 
knew  that  other  parties  would  navigate  the  river  where 
the  barge  was  sunk.     [Matdey  J.    It  is  not  stated  that 
the  barge  sunk  accidentally,  or  that  it  had  passed  out 
of  the  control  of  the  defendant.    The  declaration  would 
be  satisfied  by  proving  that  the  defendant  for  some  pur- 
pose or  another  had  scuttled  the  barge.]     The  declara- 
^  contains  nothing  to  shew  that  he  had  parted  with 
^  possession ;  and,  if  the  defendant  is  to  be  coasidered 
» still  in  possession,  then  he  left  the  barge  in  a  danger- 
001  situation,  and  Dixon  v.  Bell  (6)  will  apply.    It  is  sub- 
■^taed  that   the  principle  laid  down  in  IloU  v.  JVti/ces 
^  the  true  one,  and  that  the  duty  of  the  defendant,  as 
iud,  is,  upon  general  demurrer,  sufficient  to  support  the 
^^^ation. 

(«)  1 Q.  B.  29*  QO  5  M.  4'  S.  198. 
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Talfaurd  Seiju  (with  whom  was  WUles)yConiriU    The 
question  is  whether,  on  the  Tacts  stated  in  the  declaratioDi 
the  dutyi  as  charged^  can  arise.     There  is  no  ground  for 
assuming  that  the  barge  sank  or  remained  under  water 
through  the  Fault  of  the  defendant;  and,  if  that  be  so^ 
then  the  plea  is  good.     [^Maule^  J.    Perhaps  the  proper 
assumption  may  be,  that,  in  the  course  of  navigatioDi  it 
was  sunk.]     It  is  conceived  that  **  foundered  **  import^ 
an  accidental  sinking.     [Afau/^,  J.    No:  If  you  were  to 
bore  holes  in  the  bottom  of  a  loaded  vessel,  it  would 
founder*     CMman,  J.     In  order  to  support  the  declsii* 
tion,  must  it  not  appear  that  the  duty  was  cast  on  the 
defendant  by  reason  of  the  barge  being  under  water?] 
The  declaration  contains  no  allegation  that  could  have 
been  traversed.  It  is  not  averred  that  the  defendant  could 
have  put  up  a  buoy,  or  given  any  notice  to  the  public 
It  might  as  well  have  been  said  that  he  bad  not  pot  lo 
advertisement  into  the  papers,  or  stuck  up  a  board  at  the 
entrance  of  the  river.     Primdfade^  the  act  of  putting  up 
a  buoy  is  not  one  he  could  have  done,  and  primdfotk 
also  an  individual  has  no  right  to  do  so  in  a  navigable 
river.     [Matde^  J.   The  duty  charged,  is,  by  some  ^due 
and  proper  means,*'  to  give  notice.     By  that  moit  be 
intended  means  that  were  within  the  defendant's  power.] 
If  the  defendant  had  pleaded  that  a  reasonable  time  for 
giving  notice  had  not  elapsed,  that  would  have  been  an 
admission,  that  he  had  the  power  of  doing  so.     \iSmki 
J.     On  that  issue,  the  onus  would  have  been  on  the 
plaintiiFs.     Reasonableness  of  time  necessarily  inndvei 
the  nature  of  the  means  to  be  employed.     The  plaindfi 
could  not  have  made  out  the  issue,  without  shewing  some 
particular  mode  of  giving  notice,  to  which  the  defend- 
ant might  have  had  recourse.]     The  case  ofi^Aciv. 
Nurdiny  and  many  of  the  other  cases  that  have  been 
cited  on  the  part  of  the  plaintiffs,  have  no  beanog  oa 
the  present.     [Coltman^  J.     You  will  find  an  expre» 
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authority  upon  thb  point  in  Harmond  v.  Peanon.  (d) 
In  that  cafe  it  is  stated  to  have  been  held  by  Lord 
WenbarougK^  that  the  owner  of  a  vessel  sunk  by  acci- 
dent in  a  navigable  river,  is  bound  to  place  a  buoy 
orer  the  wreck,  and  that  it  is  not  enough  to  station  a 
watchman  near  the  spot,  to  point  out  the  danger. 
Wilie^  C.  J.    The  doubt,  is  whether  that  case  does  not 
go  too  fiur.    There,  notice  had  been  given  to  the  crew  of 
tbe  defendant's  barge,  of  the  spot  where  the  lighter  was 
sunk,  and  the  notice  so  given  was  disregarded.]    The 
only  question  raised  in  that  case  appears  to  have  been, 
as  to  what  kind  of  notice  was  required.     [Moufe,  J.    It 
is  remarkable,  that  Lord  EUfnboroughf  in  that  case, 
imumes  the  law  to  be,  that  the  owner  is  bound  to  place 
a  buoy  over  the  wrecli.    fVilde,  CX  J.  Would  the  duty, 
diarged  in  this  declaration,  extend  as  well  to  tbe  British 
Channel  as  to  a  navigable  river  ?  And,  if  it  would  entail 
a  permanent  expense,  is  the  owner  of  the  sunken  vessel 
to  ineur  that  expense?    In  a  note  to  Harmond  v.  Psarjon, 
it  is  said  *^  The  law  does  not  seem  to  have  very  sped- 
fieilly  pointed  out  the  manner  in  which  this  species  of 
liighway  is  to  be  kept  in  repair.     However,  it  is  laid 
down  in  HtnoHnSf  *  that,  if  a  river  be  stopped,  to  the 
omstooe  of  the  country,  and  none  appear  bound  by 
picicription  to  clear  it,  tliose  who  have  the  piscary,  and 
die  neighbonring  towns  who  have  a  common  passage  and 
eueoient  therein,  may  be  compelled  to  do  iU*    1  Hawk. 
P.  CI  ch.  75,  8*  18.'*]     Supposing  it  to  be  impossible 
to  remove  tbe  obstacle,  is  the  party  to  be  bound,  for  all 
time,  to  keep  a  buoy  or  light  over  it?    [Maule^  J^ 
Neither  extreme  may  be  true.     Executors  may  not  be 
boond  to  maintain  a  buoy  over  the  wreck  fifty  years 
after  tbe  sinking  of  the  vessel :  but  it  is  not  inconsistent 
with  that  assumption,  that  the  present  defendant  may  be 
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]M6b       Edbk  Id  do  so  mdcr  d^  circunstaoccs  ■^y*^  in  tUf 
— — *       deckration.]     Would  it  be  a  good  plea  to  eaj  tbat  a 
icasooaUe  tioie  tat  warning  the  poUic  bad  dapaed? 
[Mamle^  J.  If  jon  pot  inoonYcnioice  as  a  groond  far 
aToidiDg  one  extreme,  so  too  may  put  it  to  avoid  the 
other.]     It  has  been  said,  daring  theaigoment,  that  rea- 
sonableness of  time  inndTes  the  natnre  of  the  means  to 
be  employed*     Does  it  imply  the  continuance  of  the 
means  during  the  lapse  of  a  reasonable  time?    In  Har^ 
ris  T.  Baker  (a),  the  trostees  of  a  road^  empowered  and 
required,  by  act  of  pariiament,  to  place  lamps  aloi^ 
the  road,  if  they  should  think  necessary,  and  to  make 
contracts  for  cleansing  the  road,  and  to  take  a  night  toll 
for  the  purpose  of  enabling  them  to  light  and  watch  the 
same,  were  held  not  liable,  in  an  action  npon  the  csse^ 
far  an  injury  sufiered  by  an  individual  in  crossing  the 
road  at  nigtit,  by  falling  over  a  heap  of  scrapings,  left 
<m  the  road-side,  without  any  lights.  [MauUj  J*  Parties 
who  have  a  ri^t  to  make  holes  in  the  streets,  gener- 
ally put  up  lights;  but  are  th^  not  bound  to  do  so?] 
Here^  the  barge  was  sunk  by  accident,  and  not  by  tbe 
fault  of  the  defendant.    \MauUy  J.    It  does  not  appetr 
whether  it  was  done  voluntarily  or  not :  but,  Apposing 
it  was  an   accident,  that  would   merely  put  the  de» 
fendant  in  the  situation  of  a  penon  digging  a  bole  in 
the  street  for  the  purpose  of  repairing  it]    This  is  a 
case  of  the  first  impression ;  no  precedent  for  snch  n 
action  being  to  be  found  in  the  books  on  pleading. 
Jordin  v.  Crun^  {b)  is  distinguishable.    It  is  submitted 
that  this  declaration  cannot  be  sustained. 

Channdlj  Serjt,  in  reply.  The  dedaratioD  mtj 
not  be  very  formally  prepared,  but  it  is  sufficient  to  en- 
title the  plaintiff  to  judgmait.  Harmond  v.  Pean» 
lays  down  the  law  correctly;  and  it  is  not  interfered 

(c)  4  M.d^S.  27.  ip)  %M.SiW.  782. 
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with  by  the  King  v.  Watts  ;  for,  there  is  a  wide  distinc- 
tion between  a  liability  to  an  action  and  to  an  indict-^ 
iDeot.(ff)  It  has  been  asked.  Tor  how  long  the  notice  to 
the  public  must  be  continued  ?  The  plaintiffs  are  not 
driven  to  contend  that  it  must  be  continued  for  any 
grett  length  of  time.  It  may  be»  that,  after  a  certain 
period,  it  would  be  held  that  due  notice  had  been  given. 
It  has  not  been  contended  that  it  was  not  the  duty  of 
the  defendant,  while  navigating  his  barge,  to  avoid  doing 
injory  to  other  vessels ;  and  there  is  no  reason  for  holding 
that  such  duty  would  cease  upon  the  sinking  of  the 
barge.  In  Harris  v.  Baker^  the  decision  appears  to 
have  turned  on  the  distinction  between  public  officers 
ud  other  persons,  as  to  liability  to  third  parties. 

Cur.  adv.  vulU 
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Maulb,  Xf  DOW  delivered  the  judgment  of  the  court. 

In  this  cas^  which  arose  out  of  a  demurrer  to  a  plea» 
U  was  not  disputed  on  the  argument  that  the  plea  was 
'  i^;  bat  it  was  insisted,  for  the  defendant,  that  he  was 
entitled  to  the  judgment  of  the  court,  inasmuch  as  the 
declaration  was  substantially  defective,  in  not  shewing 
^  Cftose  of  action ;  and  the  only  question  argued  at  the 
bv,  and  now  to  be  decided  by  the  court,  is,  whether  the 
dedaration  is  open  to  this  objection.  The  declaration, 
in  eflfectf  states,  that,  before  the  happening  of  the  damage 
complained  of,  to  wit,  on  the  8th  ofjune^  1845,  a  cer- 
tain barge  of  the  defendant,  and  of  which  he  was  then 
ill  possession,  and  then  had  the  care,  direction,  manage- 
ment, and  control,  by  his  mariners  and  servants,  found-- 
cv^i  sunk,  and  went  to  the  bottom,  in  a  certain  navi- 
gable river  in  England^  in  a  navigable  part  of  it,  the 
>^  part  then  and  still  being  a  public  highway,  for  all 
Pcraons  to  navigate^  with  their  steam-beats  and  other 
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▼esselsi  and  along  wbichi  vtfiels  wera  and  are  ace 
tomed  at  all  times  to  navigate  and  pau  without  obstr^;^^ 
tion ;  that  the  said  barge  of  the  defendant^  being  aosi^ 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  Immj 
covered  and  concealed  under  water  ia  anch.  a  nmnn^gf 
that  vessels  passing  over  the  place  where  it  lay  wou  J^ 
necessarily  strike  against  the  same,  and  veasals  punmg 
along  the  said  part  of  the  river  without  the  persons  nw^^ 
vigating  them  having  notice  of  the  sunken  bai|^  wool^ 
necessarily  be  in  danger  of  striking  against  it,  and 
thereby  greatly  damaged ;  tliat  the  defendant  had 
tice  of  the  premises ;  that  it  thereupon  became  and  w^< 
the  duty  of  the  defendant,  while  the  barge  continued  ^^ 
sunk,  to  take  and  use  due  and  proper  care  and  precti^ « 
tions  to  prevent  and  guard  against  the  said  danger  C^ 
vessels  navigating  that  part  of  the  river,  by  giving  dts^ 
notice  of  the  danger,  by  a  buoy  or  other  proper  mark  oa* 
signal,  or  Otherwise,  to  persons  navigating,  or  by  odiea* 
due  and  proper  means  in  that  behalf.     The  dedaiitk^ai 
then  goes  on  to  shew,  in  terms  on  which  no  qoesticHn 
ikrises,  that  the  defendant  omitted  and  neglected  to  gire 
such  notice,  or  use  such  means  to  prevent  dagger  ; 
that  a  steam-vessel  of  the  plaintifib  was  damaged  by 
striking  against  the  barge,  without  any  feult  of  the 
plaintiffs,  in  consequence  of  the  said  omisaioD  andoe* 
gleet  of  the  defendant. 

The  objection  made  to  the  declaration  ja,  that  it  doei^ 
not  shew  any  obligation  on  the  defendant,  to  do  \hmt 
which  the  plainti£Ps  complain  of  hb  having  omittad  to 
do.  There  is,  indeed,  an  express  allegation  in  the  da* 
claration,  that  thereupon  ii  became  the  dufy  of  the  dete*  • 
dant  to  do  that  which  the  plaintifi  complain  of  hb  ooiit^ 
ting  to  do.  But  we  think  that  thb  allegation  will  not  aid 
the  declaration.  Where  the  allegation  following  sock  • 
word  as  "thereupon,'*  or  "whereby,"  is  an  allegation  of 
fact,  the  matter  of  such  allegation  is  indeed  averred  with      t 
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luflBcient  directness,  notwithstanding  the  word  ^Uhere«        1848. 
ipon"  or  *^  whereby/'  which  is  not  to  be  understood  as 
(hewing  that  the  proposition  following  such  word  is 
ntended  to  be  stated  as  a  consequence  deducible  from      Maustt. 
what  precedes,  but  only  as  shewing  the  time  at  which,  or 
the  occasion  on  which,  that  which  follows  the  word  in 
question,  is  averred  to  have  taken  place :  see  the  case  of 
Pryce  y.  Belcher  (a)^  in  which  this  court  held  that  an 
allegation  in  a  declaration,  that  the  plaintiff  sustained 
damage,  introduced  by  the  word  *<  whereby,**  was  not 
to  be  considered  as  a  statement  of  matter  of  inference 
and  conclusion  only,  but  as  a  positive  allegation  of  a  fact. 
But  the  allegation  now  in  question  is  open  to  the 
further  objection,  that,  however  directly  averred,  it  is 
an  averment  of  matter  of  law  only,  and  not  of  matter  of 
fact.     If  the  w6rds  had  been,  that  the  defendant  became 
bound  by  /ow  todo  certain  acts,  it  could  not  be  questioned 
that  that  was  an  allegation  of  matter  of  law :  and  the 
words  ^^  it  became  t/ie  duly  of  the  defendant,"  if  they 
were  to  be  understood  as  averring  the  existence  of  some 
duty  different  from  that  arising  out  of  a  legal  obligation^ 
certainly  would  not  aid  the  declaration,  inasmuch  as  the 
breach  of  such  a  duty,  does  not  give  a  cause  of  action. 
But,  if  they  be  understood,  as  we  think  they  are,  as 
averring  the  existence  of  a  legal  liability,  it  is  well  esta- 
blished that  such  an  averment,  being  an  averment  of 
matter  of  law,  will  not  supply  the  want  of  those  allega- 
tions of  matter  of  fact  from  which  the  court  could  infer 
the  law  to  be  as  stated ;  so  that  such  allegation  is  useless 
where  the  declaration  is  insufficient,  and  superfluous 
when  sufficient  without  it.  In  the  case  otPamaby  v.  The 
Lancasier'Canal  Company  {b),  the  court   rejected   the 
statement,  th^t  it  thereupon  became  the  duty  of  the 

(a)  ArUi,   Vol.  III.  p.  58.,  (6)  11   Ad.  S^  E.  223.,  3 
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company  to  remove  the  obstruction,  as  being  an  inf^^ 
ence  of  law  improperly  stated.  And  in  the  case 
Piiestley  v.  Fowler  (a),  although  the  declaration  contairm^ 
a  direct  averment  timt  it  became  the  duty  of  the  ^iX^ 
fendant  to  use  due  and  proper  care,  the  court  arre^^^ 
the  judgment,  because  the  declaration  contained  no  pv-^ 
mises  from  which  the  duty  of  the  defendant,  as  thei-eii 
alleged,  could  be  inferred  by  law. 

The  sufficiency  of  the  declaration,  therefore,  in  tlie 
present  case,  must  be  determined  without  regard  to  (he 
express  allegation  of  the  duty  of  the  defendant  whicfa 
it  contains ;  and  will  therefore  depend  on  the  qaesdon, 
whether  the  facts  stated  shew  that  the  defendant  was 
bound  in  law  to  do  that  which  the  declaration  charges 
him  with  having  omitted  to  do.     And,  as  to  this  ques* 
tion,  there  seems  no  doubt  that  it  is  the  duty  of  a  person 
using  a  public  navigable  river  with  a  vessel  of  which  be 
is  possessed  and  has  the  control  and  management,  to 
use  reasonable  skill  and  care  to  prevent  mischief  to 
other  vessels ;  and  that,  in  case  of  a  collision  arising 
from  his  negligence,  he  must  sustain,  without  compen- 
sation, the  damage  occasioned  to  his  own  vessel,  and  is 
liable  to  pay  compensation  for  that  sustained  by  another      i 
navigated  with  due  skill  and  care :  and  this  liability  is 
the  same,  whether  his  vessel  be  in  motion  or  stationary} 
floating  or  aground,  under  water  or  above  it;  in  all 
these  circumstances,  the  vessel  may  continue  to  be  in  his 
possession  and  under  his  management  and  control; 
and,  supposing  it  to  be  so,  and  a  collision  with  another 
vessel  to  occur  from  the  improper  manner  in  which  one 
of  the  two  is  managed,  the  owner  of  the  vessel  properly 
managed,  is  entitled  to  recover  damages  from  the  owner 
of  that  which  was  improperly  managed.     This  duty  ^ 
using  reasonable  skill  and  care  for  the  safety  of  othd 
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vessels,  is  incident  to  the  possession  and  control  of  the 
vessel.     Subject  to  this  obligation,   the  owner  has  a 
right,  while  his  vessel  is  afloat,  to  proceed  in  any  direc^ 
tiou,  and  to  remain  at  any  place,  and,  when  it  is  aground, 
whether  sunk  or  not,  to  remain  as  long  as  the  occasions 
of  his  voyage  require.     Of  the  existence  of  these  rights 
and  of  these  duties,  so  long  as  the  possession' and  con- 
trol of  the  vessel  continue  in  the  same  person,  there 
seems  to  be  no  doubt.    Nor  does  there  seem  to  be  any 
doubt,  that,  if  these  were  transferred  to  anotlier  person, 
the  rights  and  the  duties  would  also  be  transferred  to 
iiim,  and  the  original  owner  would  cease  to  be  entitled 
tof  or  bound  by,  them.  But  a  person  may  cease  to  have 
ihe  possession  and  control  of  a  vessel,  although  they  are 
not  transferred  to  any  other  person ;  as  is  commonly 
the  case,  when,  by  some  casualty  of  navigation,  it  is 
brought  into  a  situation  in  which  the  owner  abandons 
and  relinquishes  the  possession  and  control,  because  it 
is  impossible  to  retain  them :  and  the  effect  which  this 
new  state  of  things  may  have  on  the  duties  and  liabili- 
ties  in  question,  does  not  appear  to  admit  of  so  simple 
a  determination  as  that  which  relates  to  the  duties  and 
liabilities  incident  to  a  possession  continuing  in  the  same 
person,  or  transferred  to  another.     Those  duties  and 
liabilities,  there  seems  to  be  no  doubt,  are  different  in 
cases  where  the  relinquishment  of  possession  is  wrongful, 
or  arises  out  of  circumstances  occasioned  by  the  wrong- 
ful act  or  omission  of  the  owner,  from  what  they  are 
where  he  is  blameless. 

In  the  present  case,  —  supposing  the  barge  to  have 
been  out  of  the  defendant's  possession  at  the  time  of  the 
collision,  —  there  is  nothing  to  shew  that  the  defendant 
wrongfully  ceased  to  be  possessed,  or  wrongfully  occa- 
sioned any  thing  which  led  to  the  ceasing  of  his  posses- 
sion :  the  only  wrong  complained  of,  is,  the  omission  to 
use  means  to  prevent  damage  from  the  sunken  barge* 


1848. 

Browic 
Mallbtt, 


6IS 


HILARY  VACATION, 


1848; 

BSOWM 
V. 


It  is,  ther^rore,  noi  necessary  to  inquire  what  wodU  be 
the  effect  of  a  wrongfal  act  or  neglect  leading,  to  a 
divesting  of  the  possession.  No  such  wrong  being  al- 
leged, none  is  to  be  presumed ;  and  the  question  there- 
fore is,  what  is  the  duty  of  the  person  who  bad  the 
possession  and  control  of  a  vessel,  which,  without  any 
fault  of  his,  has,  while  in  his  possession,  sunk,  so  as  to 
obstruct  a  public  navigable  river,  with  respect  to  vessek 
navigating  the  river  after  his  possession  and  control  hat 
9eased.  It  probably  cannot  be  safely  affirmed,  that,  in 
no  case  where  a  vessel  has  sunk  without  &ultof  the 
owner,  does  any  duty  of  this  kind  at  all  arise,  or  con- 
tinue for  any  time :  nor  is  it  necessary  to  decide  tbb 
question ;  for,  in  order  to  sustam  the  declaration,  ve 
must  hold,  thati  in  every  state  of  things,  consbtent  with 
the  fi^ts  stated  in  the  dedaration,  the  defendant  wai 
bound  to  do  that  which  the  plaintiff  complains  of  his 
having  omitted.  Now,  although  there  seems  no  doubt|— 
as  we  have  before  observed, — that  he  was  bound  to  use 
due  care  to  prevent  injury  to  others,  as  long  as  hu  pof 
session  and  control  continued;  and, although, after thejf 
ceased,  —  supposing  that  they  did  cease,  —  there  loaj 
have  possibly  existed  a  state  of  facts  which  would  caote 
the  continuance  of  such  a  duty  for  some  time ;  we  think 
that  it  cannot  be  universally  affirmed,  that,  in  all  easef 
where  the  possession  and  control  of  the  owners  have 
ceased,  such  a  duty  arises.  Indeed,  as  we  have  before 
stated,  it  seems  clear  that  the  duty  does  not  continue  in 
the  original  owner,  when  his  possession  and  control  bav* 
been  transferred  to  another.  And,  where  the  possession 
and  control  have  not  been  transferred,  but  have  been 
relinquished  and  abandoned,  we  do  not  think  that  the 
duty  always  arises,  and  continues  for  an  indefinite  tiot 
Where  the  navigation  of  a  river  has  become  obstructed 
by  a  vessel  which  has  sunk  and  been  lost  to  the  owneff 
without  any  fault  of  his,  the  public  inconvenience  of  the 
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rnetion  b  one  in  respect  of  which  the  own^r  differs 
I  the  rest  of  the  public  only  in  having  sustained  a 
ite  calamity,  in  addition  to  his  share  of  a  public 
avenience :  and  this  difference  does  not  appear  X6 
ay  reason  for  throwing  on  him  the  cost  of  remedying 
litigating  the  eviL 

I  the  case  of  The  King  ▼.  fVaiis  (a),  Lord  Kenj/an 
»  that  the  owner  of  a  ship  sunk  in  the  Thames  by 
Imit  and  misfortune,  without  his  default  or  mis* 
octt  was  not  liable  to  an  indictment  for  not  re- 
ing  the  obstruction*  It  was  contended,  for  the 
BCtttion,  in  that  case,  that,  although  the  defendant 
not  pimitkable  for  causing  the  nuisance^  it  having 
n  from  accident,  it  was  his  dufy  to  remove  it :  but 
earned  judge  answered,  that  perhaps  the  expense 
smoval  might  have  amounted  to  more  than  the 
m  value  of  the  property.  The  same  reason  would 
f  in  the  case  of  an  indictment  for  not  giving  notice 
ignal,  or  taking  other  means  to  prevent  damage 
A  sunken  vessel;  the  expense  of  doing  so  might, 
probably  would,  be  greater  than  any  private  benefit 
h  the  owner  would  derive  from  it :  and,  whether  it 
;  greater  or  not,  the  reason  seemtf  to  be  the  same 
lot  throwing  on  the  owner  any  special  share  in  the 
equence  of  a  public  misfortune  with  which  he  had 
articular  concern,  except  that  it  arose  out  of  a  pri- 
disaster  which  he  had  innocently  suffered. 
I  the  case  of  such  impediments  to  navigation  arising 
of  unavoidable  accident,  the  proper  rule  seems  to 
that  the  expense  of  removing  or  diminishing  the 
(er  arising  from  them,  should  be  defrayed  by  those 
would  be  benefited  by  such  a  measure ;  as  is  done 
le  case  of  lighthouses,  which  are  erected  to  diminish 
danger  arising  from  natural  impediments  to  navi- 
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gallon ;  and  such  measures  are  the  proper  salgecU  of 
local  regulations,  to  be  made  on  a  coropariaon  of  the 
danger  to  be  guarded  against,  and  the  expense  to  be 
incurred.     It  is  scarcely  necessary  to  observe^  thatf  if 
no  indictment  would  lie,  under  the  circumstances  stated 
in  this  action,  for  the  danger  and  impediment  to  the 
public,  no  action  can  be  maintained  for  the  particular 
damage  sustained  by  the  plaintiff.    The  duty  of  the 
defendant,  if  it  exist  at  all,  is  of  a  public   nature: 
and   the  plaintiff,  in  order  to  succeed,  most  shew  a 
breach  of  public  duty,  as  well  as  special  injury  to  him- 
self.    Now,  the  present  declaration  does  not  shew,  that, 
at  the  time  of  the  collision,  the  defendant  had  the  pos- 
session or  control  of  the  barge :  it  states,  that,  before 
the  happening  of  the  damage,  the  barge  was  in  bis 
possession  and  under  his  control ;  and,  though  it  states^ 
under  a  videliceij  that  the  damage  happened  on  the 
same  day,  this  is  no  averment  of  possession  and  control 
at  the  time  of  the  damage,  —  even  taking  the  allq^atioo 
of  the  day  to  be  binding.     A  statement  of  possessi 
before  an  event,  does  not  amount  to  even  an  informs' 
statement  that  possession  continued  till  the  time  of  tb 
event,  however  short  the  interval  may  be.     Since,  therms* 
fore,  the  declaration  does  not  shew  either  a  continuii^  ^ 
possession  and  control  on  the  part  of  the  defendant  at  tHe 
time  of  the  collision,  or  any  special  circumstances  she^r* 
ing,  that,  though  he  may  no  longer  have  had  the  posses- 
sion and  control  of  the  barge,  he  was  still  bound  to  take 
care  that  other  vessels  should  not  be  injured  by  striking 
against  it;  and  since  it  cannot  be  inferred  from  the  mere 
fact  oF  the  defendairt's  having  the  possession  and  control 
of  the  barge  at  the  time  it  sank,  that  the  defendant  wis 
bound  aPter  that  time,  that  is,  at  the  time  of  the  collision) 
to  use  means  of  precaution ;  we  think  the  declaraUoD 
is  insufficient  in  substance,  inasmuch  as  all  the  fiict 
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stated  in  it  may  be  true,  and  yet  the  plaintiff  may  have        1848. 
no  cause  of  action, 

"With  regard  to  the  authorities  cited  on  the  part  of  the 
plaintiff,  we  may  observe  that  Bott  v.  WilkeSj  and  all     Mali^eta 
the  cases  of  the  same  kind,  were  cases  of  improper 
management  of  property  of  wfiich  the  defendant  had  the 
possession  and  control,  and  therefore  apply  only  to  the 
case  of  a  vessel  under  the  control  of  the  defendant ;  in 
which  case,  we  agree  that  he  would  be  liable.     The  case 
of  Harmond  v.  Pearson  (a)  appears  to  have  turned  on 
the  question  of  what  was  the  proper  mode  of  giving 
notice  of  a  sunken  barge,  to  be  adopted  by  an  owner, 
who  was  admitted  to  be  liable  to  give  some  notice. 
That  a  liability  of  that  kind  might  be  made  to  appear, 
by  proper  averments  in  the  declaration,  we  have  already 
shewn;  and  there  is  no  reason  to  suppose  that  the  de- 
claration in  Harmond  v.  Pearson  did  not  contain  such 
tvennents;   and  the  circumstance  of  a  watchman  being 
ployed  to  give  notice,  makes   it  probable  that  in 
fact  the  defendant  retained  the  possession  of  his  barge, 
And  intended  to  resume  his  voyage. 

For  these  reasons,  we  are  of  opinion  that  the  de« 
claration  is  defective  in  substance,  and  that  there  must 
be  judgment  for  the  defendant. 

Judgment  for  the  defendant* 
(a)  1  Campb,  515. 
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In  case  for 
injury  done 
to  the  plain- 
tiff's sheep 
hy  a  ferocious 
dog  kept  hy 
the  defendant, 
he  knowing  it 
to  he  of  fero- 
cious and  mis- 
chievous dis- 
position^ "  not 
guilty/'  puts 
in  issue  the 
ferocity  of  the 
dog  and  the 
scienter,  those 
matters  form- 
ing the  sub- 
stance of  the 
charge. 

The  alle- 
gation of 
duty  in  the 
defendant  to 
use  due  and 
reasonable 
care  and  pre- 
caution in 
keeping  the 
animal^  is  an 
immaterial 
allegation. 


Cabd  v.  CA8B. 

^T^HIS  was  an  action  on  the  case  for  injury  done  to 
the  plaintiff's  sheep  by  a  ferocious  dog. 
The  declaration  stated,  that  the  defendant,  on  the 
18th  o(  November^  1846,  and  from  thence  until  and  at 
the  time  of  the  injury  and  damage  being  sustained  bj 
the  plaintiff  as  thereinafter  mentioned,  wrongfully,  wil- 
fully, and  injuriously  did  keep  a  certain  dog  of  a  fero- 
cious and  mischievous  disposition,  and  dangerous  to  be 
suffered  to  go  at  large,  he  the  defendant  during  all  that 
time  well  knowing  that  the  said  dog  then  was,  and 
during  the  whole  of  the  said  time  continued  to  be^of 
ferocious  and  mischievous  disposition  as  aforesaid,  aod 
that  he  was  dangerous  to  be  suffered  to  go  at  large; 
and  that,  during  the  whole  of  the  said  time,  it  was  and 
continued  to  be  the  duty  of  the  defendant  to  vae  due 
and  reasonable  care  and  precaution  in  and  aboot  the 
keeping  and  management  of  the  said  dog;  yet  tbattbe 
defendant,  well  knowing  the  premises,  but  not  regarding 
the  duty  of  him  the  defendant  in  that  behalf  as  a^or^ 
said,  did  aderwards,  to  wit,  on  the  1 9th  oi  November^ 
1846,  and  whilst  the  defendant  so  kept  and  continued 
to  keep  the  said  dog,  so  being  and  continuing  to  be  of 
such  disposition  as  aforesaid,  did  not  nor  would  use 
such  due  and  reasonable  care  and  precaution  in  and 
about  the  keeping  and  management  of  the  said  dog  is 
aforesaid ;  but,  on  the  contrary  thereof,  so  negligendy 
did  keep  the  said  dog,  that  he  wrongfully,  injuriously) 
and  negligently  suffered  the  said  dog  to  go  at  large,  aod 
thereupon,  and  by  reason  of  the  premises,  and  of  the 
wrongful,  injurious,  and  negligent  conduct  of  the  de- 
fendant, in  so  negligently  keeping  and  using  Uiesaid 
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)resaidy  and  whilst  the  defendant  so  kept  and  1848. 
I  to  keep  the  said  dog  as  aforesaid,  and  whilst 
log  was  and  continued  to  be  of  such  disposition 
Idy  to  wit,  on  the  said  19th  of  Naoember^  1846, 
dog  did  much  hurt,  chase,  drive,  bite,  and 
rersy  to  wit,  fifty  sheep  and  fifty  lambs  of  the 
if  great  value,  &c.,  and  that,  by  reason  thereof, 
wit,  twenty  of  the  said  sheep  and  twenty  of 
Eunbs  of  the  plaintiff,  of  great  value,  to  wit,  &c., 
before  the  commencement  of  this  suit,  died, 
ne  of  no  value  to  the  plaintiff,  and  the  residue 
ae  sheep  and  lambs,  being  also  of  great  value, 
;&,  were,  and  each  of  them  was,  otherwise 
rrified,  damaged,  and  injured,  and  rendered  of 
or  value  to  the  plaintiff:  to  the  damage  of  the 
f  502.,  &c. 

ifendant  pleaded,  not  guilty. 
use  was  tried  before  V.  WilliamSi  J.,  at  the  last 
(lies  at  Taunton,  It  appeared  that  a  dog  be- 
I  the  defendant  had  chased  and  killed  certain 
I  Iambs  of  the  plaintiff:  but  there  was  no 
Co  shew  that  the  defendant  knew  that  the  dog 
Ktomed  to  bite  sheep. 

thereupon  submitted,  on  the  part  of  the  de- 
hat  the  plaintiff  must  be  nonsuited,  upon  the 
lat,  even  since  the  new  rules,  under  the  plea 
nilty,''  the  scienter  was  put  in  issue.  And,  the 
tdge  being  of  this  opinion,  a  nonsuit  was  ac* 
entered, —  leave  being  reserved  to  the  plaintiff 
)  enter  a  verdict  for  the  sum  of  9/.  14^.,  if  the 
lid  be  of  opinion  that  the  scienter  was  not  put 
r  not  guilty. 

",  in  Easter  term  laist,  accordingly  obtained  a 
He  cited  Wright  v.  Lainson  (a),   Williams  v. 

(a)  2M.^W.  739. 
8  s  2 
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1848.        Moslyn  (a),    Tavenier  v.  Little  (b\  Hart  v.  Cra»I<y  (f)f 

Dunford  v.  Trattles  {ct)^  and    Torrence  r*  GMinu[e) 

^^^^  And  he  attempted  to  distinguish  Thomas  ▼•  llb/gaii(g)i 
Case.  ^^  ^^e  ground  that,  from  the  form  of  the  dedaration  in 
that  case,  the  scienter  was  completely  involved  in  the 
issue.  [K  fVilltams,  J.  If  the  declaration  bad  been  in 
the  ordinary  form,  a  traverse  of  the  scienter  woald  htfe 
been  demurrable :  is  the  scienter  less  put  in  issue  bj  not 
guilty,  because  that  which  usually  forms  one  avermeo^ 
is  here  divided  into  two  ?] 

PasMejf  now  shewed  cause.  The  gist  of  the  action 
being,  not  the  keeping  of  the  dog,  but  the  keeping 
it  with  a  knowledge  of  its  ferocious  and  mischievous 
disposition,  <^  not  guilty  "  clearly  puts  the  scienter  in 
issue.  The  court  of  Exchequer  distinctly  so  hdd  in 
Thomas  v.  Morgan.  And,  in  May  v.  Bwrdett  {h\  where 
most  of  the  authorities  are  referred  to,  it  was  laid 
down  by  the  court  of  Queen's  Bench^  that  a  pemn 
keeping  a  mischievous  animal,  with  knowledge  of  iti 
disposition,  is  bound  to  keep  it  securely^  at  bb  peril; 
and  that,  if  it  does  mischief,  negligence  is  presumed  (fli 
without  express  averment.  Lord  Denman^  in  deIi1e^ 
ing  the  judgment  of  the  court,  there  says:  ^'The 
precedents,  both  ancient  and  modern,  with  scarcely 
an  exception,  merely  state  the  ferocity  of  the  animalf 
and  the  knowledge  of  the  defendant,  without  any  alle- 
gation of  negligence  or  want  of  care.     A  great  man/ 

(a)  ^  M.Sf  W.  U5.  to  arise  at  all,  so  as  to  be  10  tfy 

{hS  5  N.  C.  678.  way  material^  in  a  eaie  id«e 

(c)  i2Ad.Si  E.  87 S.  the  owner  is  absolntely  hand, 

{d)  12  M.Sf  W.  529.  at  his  own   peril,  to  pmcat 

U)  5Q.  B.  297.  mischief,  —  is   a   pN^umfdf 

(g)  2C.M.^  R.  496.  JurU  et  de  jure,  against  whiA 

(/*)  10  Jurist,  692.,  16  Law  no  ayerment  or  proof  is  receb- 

Journ.  N.  S.,  Q.  B.  64.    Since  able.     It  is  not  a  pxcsmaplioi 

reported,  9  Q.^.  101.  in  the  ordinary  sense  of  ^ 

(t)    This    presumption    of  word,  raising  a  prima  yMCi* 

negligence^  —  if  it  can  be  said  which  may  be  rebutted. 
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were  referred  to    upon    the    argument,   commencing         IS^S. 

with  the  Register,  and  ending  with  Thomas  v.  Morgan^        ■ 

and  all  in  the  same  form,  or  nearly  so.  In  the  Register,         ^^^'^^ 

110^  111.)  two  precedents  of  writs  are  given;  one,  for         Ca'bb. 

keeping  a  dog  accustomed  to  bite  sheep,  and  the  other, 

for  keeping  a  boar  accustomed  to  attack  and  wound 

other  animals,  (a)  The  cause  of  action,  as  stated  in  botii 

these  precedents,  is,  the  propensity  of  the  animals,  the 

knowledge  of  the  defendant,  and  the  injury  to  the  plain** 

tiff;  but  there  is  no  allegation  of  negligence  or  want 

of  care.     In  the  ca$e  of  Mason  v.  Keeling  (&),  much 

relied  upon  on  the  part  of  the  defendant,  want  of  due 

care  was  alleged,  but  the  scienter  was  omitted ;  and  the 

question  was,  not  whether  the  declaration  would  be 

good  without  the  allegation  of  want  of  care,  but  whether 

it  was  good  without  the  allegation  of  want  of  knowledge, 

*— which  it  was  held  that  it  was  not.     The  conclusion 

to  be  drawn  from  an  examination  of  all  the  authorities 

appears  to  us  to  be  this,  —  that  a  person  keeping  a 

niscbievoas  animal,  with  knowledge  of  its  propensities, 

is  bound  to  keep  it  secure,  at  his  peril;  and  that,  if  it 

does  mischief,  negligence  is  presumed,  without  express 

tiermmt.  {c)    The  precedents,  as  well  as  the  authorities, 

folly  warrant  this  conclusion."     In  Cotton  v.  Brown  (d\ 

in  cise  for  maliciously  indicting  the  plaintiff  without 

probable  cause,  it  was  held  that  the  defendant  might 

give  endence  of  probable  cause,  under  not  guilty.     So, 

TEiUummery  ▼•  Ptttd{e)^  in  case  for  a  fraudulent  repre- 

iCDtatba  on  the  sale  of  a  commission  business,  the  de- 

(•)  la  an  action  for  an  in-  frogs.     Jone9  v.  Thompson,  2 

ioj  cnned  by  a  boar^  charged  Saik.  662. 
^mmaHa  mordere  amsuetus,  (6)  1  L^*  Raym,  606.,  12 

itwai  hM  that  animaUa  must  Mod,  382. 
k  td»a  to   apply   to  nsefal  (c)   Fide  suprdj  626  (Jb). 

nSmiMi  end  not^  as  suggested  (d)  3  Ad.  4*  E.  3l2,y4fN.Sf 

« bdialf  of  the  defendant,  to  Jlf.SSl. 

(e)  Jntcy  Vol.  I.  p.  316. 

8  8   3 
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1848.       claration  alleged  that  the  plaintiff  bargained  with  the 
defendant  to  buy  of  him  his  interest  in  a  certain  leaie, 
and  a  certain  lease,  and  certain  fixtures,  &&,  and  the 
goodwill  of  a  certain  business,  for  700i.,  and  that  the 
defendant,  by  then  falsely,  fraudulently,  and  deceitfully 
pretending  and  representing  to  the  plaintiff  that  the 
amounts  received  for  commission  in  the  course  of  the 
business,  and  the  net  profits  of  the  trade,  were  of  a  ce^ 
tain  amount,  then  sold  to  the  plaintiff  the  said  leisei 
fixtures,  &c,,  and  the  goodwill  of  the  said  business^  at 
and  for  a  certain  sum ;  and  it  then  went  on  to  allege 
that  the  representation  was  false,  and  a  consequent  di^ 
mage  to  the  plaintiff:  and  it  was  held,  that,  under  not 
guilty,  the  plaintiff  was  bound  to  prove  a  sale  (by  pro- 
duction of  the  agreement  between  the  parties,  which 
appeared  to  be  in  writing),  as  well  as  a  false  and  frau- 
dulent representation ;  and  that  it  ^was  not  enough  to 
prove  an  assignment  of  the  lease,  &c.     The  authori^ 
of  May  V.  Burdett  was  recognised  in  the  more  recent 
case  of  Jackson  v.  Smithson.  {a)    There,  a  declaration  in 
case  stated  that  the  defendant  wrongfully  and  injori- 
ously  kept  a  ram,  well  knowing  that  he  was  prone  and 
accustomed  to  attack,  butt,  and  injure  mankind;  and 
that  the  said  ram,  while  the  defendant  so  kept  the  sane, 
attacked,  butted,  and  threw  down,  and  thereby  horti 
the  plaintiff:  and  it  was  held  sufficient,  on  motioo  in 
arrest  of  judgment,  without  shewing  that  the  defendant 
negligently  kept   the   ram.     In    Tavemer  v.  Liitle{b)9 
which  will  probably  be  relied  on  for  the  pkunttfl^  the 
ownership  of  the  cart,  and  the  fact  that  the  defendant 
was  driving  it  at  the  time  of  the  accident,  were  mete 
matters  of   inducement,  which   were  not  travemU^ 
and  therefore  not  put  in  issue  by  the  plea  of  notgoibf<» 
It  may  be  observed,  that  the  sort  of  liability  cbai^gedl 
in  this  declaration,  was  still  more  extended  in  fixver 

(a)  15  M.  Si  W.  563.  (6)  5  AT.  C.  678.,  7  Scdi, 

796. 


h 
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both  at  Athens  (a)  and  Rqme*  In  the  kws  of 
Welve  Tables,  we  find  the  absolute  precept, 
uadrupes  pauperiem  faxitj  dominus  noxi  lesii- 
i^hrto;  si  nolet;  quod  naxU  dato:^*  and  the  old 
1  law  seems  soon  to  have  been  extended  to  the 
!*  injury  by  a  dog  (i),  and  to  other  cases  not  within 
:t  letter  (c),  and  to  have  prevailed  till  the  later 


[t  appears   from   Plu- 

bat  one  of  the  laws  of 

established  by  Si^on, 

to    injuries    done   by 

leds     {fi\6,t>r^    rtrpairo' 

Qdiiding  the  dogt   and 

id  a   provision  resem- 

le  noxa  deditio  of  the 

law.   Plutarch's  words 

91  •  £•)  are,  "Eypa^^t  U 

^mKivraifapaJfiwveu  ki- 

Uf  Comm,  in  Legg,  Att. 
Pl6S2.  ed.  Lugd.  Bat 
-ILR 

TmUhm  PauUiu,  Reoept 
.  lib.  i.  tit  XV.  "  8i 
MS  pauperiem  fecerit 
ive  dederit  qoldve  de* 
ity  in  dominum  actio 
at  aut  daroni  estima- 
mbeat,  aut  quadmpedem 
quod  etiam,  L^  Pesu- 
f  eane  cavetur." — R.  P. 
rhe  Athenian  law,  un- 
Mosaic  law,  contained 
rldon  which  required 
ruction  of  the  mischiev- 
malj  but  directed  it  to 
a  up  to  the  party  in- 

The  Roman  law  al- 
ui  option  to  the  owner 
lolling  the  animal  to  the 
ijmed,  or  of  making  a 
ry  compensation.     The 

England  adopts  the 
ilfesmative  onlj.  Nei- 
i  Athenian  nor  the  Ro- 
isUtors  imposed  the  con- 


dition of  the  English  law, — that 
it  shall  be  proved  that  the 
owner  had  notice  of  the  mis- 
chievous propensities  of  the 
animal.  They  probably  thought 
that,  for  civil  purposes,  where  A. 
sustains  damage  by  the  horns, 
hoofs,  or  teeth  of  an  animal  in 
which  B.  has  a  beneficial  pro- 
perty, and  over  which  he  has 
the  exclusive  control,  it  is  for 
B.,  not  for  A.,  an  innocent 
stranger,  to  ascertain  that  which 
should  determine  the  degree  of 
care  which  ought  to  be  exer* 
dsed.  And  in  the  French  code, 
neither  knowledge  in  the  owner 
of  the  mischievous  qualities  of 
the  animal,  nor  even  the  exist 
ence  of  those  qualities,  is  re- 
garded. *^Le  propri^taire  d'un 
animal,  et  celiii  qui  s*en  serfc, 
pendant  qu*il  est  k  son  usage,  est 
responsable  du  dommage  que 
I'animal  a  caus^,  soit  que  I'ani- 
mal  fut  sous  sa  garde,  soit  qu'il 
flit  ^gare  ou  ^app^."  Code 
Civil,  No.  1385.  A  peculiar  dis- 
tinction as  to  the  scienter,  is  to  be 
found  in  the  Mosaic  code,  where 
it  is  introduced  for  the  purpose 
of  fixing  criminal  responsibility 
in  the  case  of  injury  to  a  freeman 
or  freewoman  (Exodus,  c.  xxi., 
V.  29,  so,  31),  and  civil  liability 
in  the  case  of  injury  to  a  slave 
(v.  32),  or  to  cattle  (v.  36). 
The  bull  (ravp^q  Ktparimi^, 
Septuag,)  is  the  only  ferocious 
animal  mentioned. 
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times  of  the  Eastern  empire.(a)  Numerous  cases  are  dis- 
cussed in  the  Institutes  (i),  and  in  the  Digest,  under  the 
title,  "  Si  quadntpes  pavperiemfecisse  dicaiur:**  and  the 
principle  of  a  mischievous  disposition  in  the  animal,  as 
one  condition  of  the  owner's  liability,  is  recognised  bj 
ServiuSf  Dig.  lib.  ix.,  tit.  1.  1.4. :  ^^H^ee  actio  locum  habd 
cum  commota  JeritatCj  nocuit  guadrupes:  puta,  si  ejm 
calcitrosus  calce  percusserity  out  bos,  cornu  petere  sdita^i 
comu  peiicriU**  The  English  law  superadds  to  this  rale 
the  condition,  that  the  owner  of  any  such  animal  as  a 
horse,  bull,  or  dog,  must  be  aware  of  its  disposition 
being  savage,  before  he  can  be  liable. 

The  fact  of  such  knowledge  of  the  owner,  as  allied  io 
this  declaration,  is,  therefore,  clearly  put  in  issue  by  the 
plea  of  not  guilty. 


(a)  Harmenopulus,  'EiaSiS. 
vi.  1.  2.  Sc  vi.  1.  3.  The  case 
for  compensation  is  defined,  as 
it  had  been  defined  by  Servius 
about  a  thousand  years  before^ 
— —  i^ifuca  TO  ^woy  aypicnjT* 
KtyfiBeif  c^Xaif'cy,  oTov  Xoirrio^^ 

KepaTi.%u¥  eKiparia't. — R.  P. 

(b)  "  Animalium  nomine, 
qufe  ratione  carent  si  qua  lasci- 
via  aut  pavore  aut  feritate,  pau- 
periem  fecerint,  noxalis  actio^ 
lege  xii.  tab.  prodita  est ;  qu» 
animalia,  si  noxs  dedantur^  pro« 
ficJunt  reo  ad  liberationem ;  quia 
ita  lex  xii.  tabularum  scripta 
est;  ut  puta,  si  equus  cal- 
citrosus calce  percusserit,  aut 
bos,  comu  petere  soUtus,  (cornu) 
petierit.  Hsc  autem  actio  in  iis 
qufe  contra  naturam  moventur, 
locum  habet.  Cteterum  si 
genitalis  sit  feritas,  cessat  actio. 
Deiiique  si  ursus  fugerit  a 
domino,  et  sic  nocuerit,  non 
potest  quondam  dominus  con- 
veniri,  quia  desiic  dominus 
esse,  ubi  fera  evasiL  Pauperies 
autem  est  damnum,  sine  injuria 
facientis,   datum.      Nee  enim 


potest  animal  injoriam  ftdae 
dici,  quod  sensa  caret    Hee 
quidem  ad  noxalem  pertineit 
actionem.     Cfeterum  acieodBB 
est  cdilitio  edicto  prohibni  ws 
canem,  veirem,  aprum,  nnaaf 
leonem,  ibi  habere  qua  Talgoiiff 
fit ;  et  si  adversus  ea  ftctnmcri^ 
et  nodtum  libero  homini  mt  di- 
catur,  quod  bonum  et  cqm 
judici   videtur,  tanti  doDiM 
condemnetur  ccteianuD  [fen) 
rerum  quanti  Haimwim  ^tmn  it 
dupli.  Praeter  baa  autem  c^B* 
tias  actionea,    et  de  pn^dK 
locum  habebit.  Nanqoam  cni 
actiones,  pnesertim  poenikii  ^ 
eadem  re  concurr^ites,  alia  alua 
consumit"    Inat  li^  if.  tit  it 
And  see  Vinn.  lust.  Conua.  a' 
hunc  titulum,  pp.  S52.  SSX  ' 
"Canem  licet  letiiiereqain)* 
go  iter  fit  1.  hi  enim  f  ieak 
aiunt    ediles.     Alber.   Spqf* 
Si    quis    igitur    caneni  irn> 
vit,  et  efFecit  ut  aliqana  iB0r> 
deret,  quamvis  eum  noo  teoui^ 
Proculus  respondit,  aquiJi'  »t^' 
onem  esse.     Vide  Melt  £1*/^ 
ad  L  Ag."     Calm  Ul  i" 
▼erbo  "Cflnem." 
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O'C^der  and  Phinn^  in  support  of  the  rule.   Where  a        181 8. 
plaintiff  chooses  to  set  out,  by  way  of  inducement,  mnlter 
which  may  be  traversed,  **  not  guilty'*  does  not  put  it  ^^ 

in  issue.     The  new  rules  afford  no  certain  guide :  they        Casc 
only  give  the  general  principle,  the  application  of  which 
must  depend  upon  the  circumstances  of  each  particular 
case.     ^  In  actions  on  the  case,  the  plea  of  not  guilty 
shall  operate  Us  a  denial  only  of  the  breach  of  diity^  or 
wrongful  actj  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in  the  inducement ; 
and  no  other  defence  than  such  denial,  shall  be  admis- 
sible under  that  plea :  all  other  pleas  in  denial,  shall  take 
issue  on  some  particular  matter  of  fact  alleged  in  the 
declaration.**  (a)     Not  guilty  h^re,   means,  not  guilty 
with  reference  to  the  matters  alleged  in  the  inducement. 
Xy.  Williams^  J.    What  do  you  mean  by  inducement  ?1 
Whatever  is  alleged  for  the  purpose  of  making  the 
diarge  intelligible,  but  which  is  not  an  essential  part  of 
the  charge ;  as,  here,  that  the  defendant  kept  a  dog  of  a 
ferocious  and  mischievous  disposition,  well  knowing  it 
to  be  ferocious.     Keeping  a  savage  dog,  or  other  feroci- 
ous animal,  per  se^  is  not  a  wrongful  act :  the  wrongful 
Kt  is,  the  so  keeping  it  as  to  cause  injury :  the  gist  of 
the  acUon  is,  the  negligent  keeping.     [Maule^  J.     You 
are  directly  at  issue  with  May  v.  Burdett  and  Jackson  v. 
Smihson.     The  allegation  of  duty  is  quite  immaterial : 
Atnpit  ▼•  MaUettifi).     The  utmost  diligence  will  not 
excuse  the  defendant,  if  the  dog  was  of  a  ferocious  dis- 
position, and  the  defendant  knew  it.]    The  ground  of 
action  is,  the  biting  of  the  plaintiff's  sheep.     [^Maule^  J. 
No:  it  is  the  keeping  a  ferocious  dog,  knowing  his  dis- 
position.    Not  guilty  cannot  put  the  biting  in  issue: 
^t  is  the  act  of  the  dog.]     Suppose  the  dog  to  have 
been  in  the  highest  degree  ferocious,  and  that  the  de- 
fendant knew  it,  but  the  plaintiff's  sheep  were  not  in- 

(«)  H.  T.^W.^  Reg.  IV.  1.  (6)  AnU,  p.  599> 
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IS^S.       jured,  clearly  there  would  be  no  cause  of  action.    If  the 
defendant  meant  to  deny  that  the  dog  was  of  a  ftrocioas 
disposition,  and  that  he  knew  it,  be  should  have  warned 
'  Case.        the  plaintiff  of  his  intention,  by  pleading  specially.    In 
May  V.  Bwdett  and  Jackson  v.  Smithson^  the  form  of  the 
declaration  was  altogether  different  from  this:  there 
was  no  allegation  of  negligence :  and  the  objection  was 
taken  in  arrest  of  judgment     {Matde^  J.    According  to 
those  cases,  this  declaration  states  a  substantial  cause  of 
action.]     If  Torrence  v.  Gibbins  (a)  is  to  be  upheld,  it 
is  a  conclusive  authority.     There,  in  an  action  for  se- 
ducing the  daughter  and  servant  of  the  plaintiff,  it  was 
held,  that  a  plea,  that  the  party  seduced  was  not  the  ser- 
vant of  the  defendant,  did  not  amount  to  an  argumen- 
tative plea  of  not  guilty.  In  Wright  v.  Laimon  (6),  it  was 
held,  that  the  plea  of  not  guilty,  to  a  declaration  in 
against  a  sheriff  for  a  false  return  of  nulla  bona  to  a  wrii 
d(fi.fa.<i  puts  in  issue  only  the  fact  of  the  sheriff's  havin^ 
the  money  in  his  hands,  and  the  making  the  return  aL^«. 
leged,  and  that  it  is  not  competent  to  him,  under  tha.^ 
plea,  to  set  up   as  a  defence,   the  bankruptcy  of  tl^e 
debtor  before  the  execution  of  the  wriL  .  In  Ta^oemer  v. 
Little  {c\  in  case  against  the  defendant  for  negligeotly 
drivin^r  his  cart  and  horse  against  the  plaintiff's  horse»  it 
wus  held  that  the  defendant  could  not,  under  not  guilCy, 
shew  that  he  was  not  the  person  driving,  and  that  tba 
cart  did  not  belong  to  him.     In  Duuford  v,  Trattla  [d)^ 
it  was  held  that  the  plea  of  not  guilty  to  a  declaratioo 
stating  that  the  defendant   was   possessed   of  a  shipi 
which,  by  the  carelessness  and  mismanagement  of  hit 
servant,  ran  foul  of,  and  damaged,  the  plaintiff's  ship,  ad* 
mitted  that  the  defendant  was  possessed  of  the  ship,aiMl 
only  denied  that  the  injury  was  occasioned  by  the  cti^ 


(a)  5  Q.  S.  297.  (c)  5  AT.  C.  678. 

{b)  2  M.  cS'  W.  739.  id)  12  M.6;  W.  599* 
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lessnessi  &c.,  of  hk  servants.    In  Hart  v,  Crawley  {a\        1848 
the  declaration  alleged  that  the  defendant  was  possessed        — — * 
of  a  wa^^n  and  horses,  which  were  under  the  care  of  ^^ 

the  defendant's  servant,  and  that  the  defendant,  by  his  Cask. 
servant,  so  carelessly  drove  the  same,  that  the  plaintiff's 
carriage  was  injured :  and  it  was  held,  that»  under  a 
plea  of  not  guilty,  the  defendant  could  not  prove  that 
the  servant  and  horses  were  not  his,  the  allegation  that 
they  were  so,  being  matter  of  inducement,  and  admitted 
by  the  plea.  [Afoule,  J.  In  the  three  last*cited  cases, 
apart  from  the  injury,  the  proprietorship  of  the  cart, 
the  ship,  and  the  waggon,  was  innocent.  If  you  can 
convince  us  that  the  keeping  a  ferocious  dog  is  an  in- 
nocent thing,  you  will  have  made  some  way.  It  is 
consistent  with  both  May  v.  Bw^dett  and  Jackson  v. 
SmOiSon^  that  the  defendants  used  the  utmost  diligence 
and  care.  The  courts  there,  seem  to  have  considered 
^e  defendant's  knowledge  of  the  ferocity  of  the  animal 
to  be  quite  immaterial.]  Put  the  case  of  a  person 
'(eeping  poison,  or  a  loaded  gun,  and  mischief  resulting. 
L^^taulej  J.  There  the  act  would  not  be  unlawful,  unless 
Aere  were  culpable  negligence.]  One  of  the  instances 
given  in  the  rule,  is  —  ^^  In  an  action  of  slander  of  the 
plaintiff  in  his  office,  profession,  or  trade,  the  plea  of 
iiot  gailty  will  operate  to  the  same  extent  precisely  as  at 
present,  in  denial  of  speaking  the  words,  of  speaking 
them  maliciously,  and  in  the  sense  imputed,  and  with 
^ference  to  the  plaintiff's  office,  profession,  or  trade," 
"**that  being  the  substance  of  the  charge;  '^but  it 
^ill  not  operate  as  a  denial  of  the  fact  of  the  plaintiff's 
holding  the  office  or  being  of  the  profession  or  trade 
sieged,"  —  these  being  matter  of  inducement  only. 
Summery  v.  Paid  was  a  totally  different  case.  Tindal^ 
^  J.,  there  says  (b) :  *<  The  wrongful  act  and  the  mo- 
^ve,  are    virtually  and  substantially  one  proposition, 

(a)  12  Ad.  Si  ^.  378.  (6)  Ant^,  Vol.  I.  p.  321. 
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1848.         ^^^^  y<>u  cannot  separate  the  two;  and  the  whole  is  pot 
— —         in  issue  by  not  guilty.   The  case  is  distinguishable  from 
Card         those  in  which  the  matter  is  distinctly  alleged  on  the 
CAiE.         '^^^  ^^  ^^®  declaration  by  way  of  inducement  only." 
And  again  (a) :  <^  It  seems  to  me  that  this  is  like  the  old 
action  for  deceit  on  a  sale^  where,  under  not  guilty,  both 
the  warranty  and  the  sale  are  put  in  issue,  the  two  being 
inseparable.    The  case  of  Cotton  v.  Brawn  (6),  where  it 
was  laid  down  that  the  plea  of  not  guilty,  to  an  actkm 
for  a  malicious  prosecution,  under  the  new  rules,  puts  in 
issue  the  fact  of  prosecution  as  well  as  the  want  of  pro* 
bable  cause,  appears  to  me  not  to  be  in  principle  distin 
guishable  from  the  present."    And  Cresswell,  J.,  said: 
^^  The  plea  of  not  guilty  clearly  puts  in  issue  the  sale  by 
means  of  the  fraudulent  representation:  the  plaintiff  wis 
bound  to  prove  both  a  sale  and  a  representation.**  (c) 

CoLTMAN,  J,  Nothing  that  has  been  advanced  on 
the  part  of  the  plaintiff  has  altered  the  opinion  I  have 
already  intimated,  viz.  that,  in  an  action  of  this  descrip- 
tion, the  plea  of  *^  not  guilty''  puts  in  issue  the  keeping 
a  savage  dog,  and  the  fact  that  the  defendant  knew  of 
its  savage  disposition.  The  language  of  the  rule  upon 
which  the  question  depends,  is  -^  **  In  actions  on  the 
case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only 
of  the  breach  of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and  not  of  tlie  facts 
stated  in  the  inducement;  and  no  other  defence  than 
such  denial,  shall  be  admissible  under  that  plea:  all  other 
pleas  in  denial  shall  take  issue  on  some  particular  matter 
of  fact  alleged  in  the  declaration."  What  is  the  wrongfii 
act  here  alleged  ?  Looking  at  the  frame  of  this  declara- 
tion, it  may  be  said  that  the  negligently  keeping  the 
dog,  was  the  wrongful  act  charged ;  but  that  is  over- 

(a)  Page  325.  (c)  And  see  Cm,  Di^.  tit 

(b)  2Ad.S^E.  312.,  4iV.<S^      Action  on  the  case  for^nqii- 
M.  831.  geucc  (A  5). 
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looking  that  which  is  the  gist  and  substance  of  the        1848. 
Action.     It  is  clear  from  the  case  of  May  v.  Burdettj  — 
^vhere  the  matter  underwent  very  great  consideration,  ^^ 

'-—that  the  circumstance  of  the  defendant's  keeping  the  Cabs. 
onimal  negligently,  is  not  essential ;  but  that  the  gravu* 
men  is,  the  keeping  a  ferocious  animal,  knowing  its  pro- 
pensities, and  die  consequent  injury  to  the  platnttfi.  It 
seems  to  me  that  the  case  falls  within  the  principle  of 
'WWright  V.  Lairuon.  There,  the  wrongful  act  complained 
o^  was,  the  making  a  false  return  i  the  bankruptcy  of 
tfie  debtor  was  no  part  of  the  wrongful  act  of  the  sheriflT. 
For  the  same  reason,  in  the  present  case,  the  wrongful 
Diet  was  not  the  negligent  mode  of  keeping  the  dog,  but 
the  keeping  it  at  all,  knowing  its  ferocious  disposition.  It 
seems  to  me  that  the  plaintiff  was  properly  nonsuited. 

Maule,  J.  I  am  of  the  same  opinion.  The  question 
is,  what  is  the  effect  of  the  plea  of  '^  not  guilty''  in  an 
action  for  damage  done  to  the  plaintiff's  sheep  by  a 
ferocious  dog,  as  regulated  and  restricted  by  the  new 
tules.  I  apprehend,  that,  if  several  unlawful  acts  are 
all^d  in  the  same  declaration,  not  guilty  will  put  them 
all  in  issue.  Here,  the  declaration  states  that  the  de- 
fendant wrongfully,  wilfully,  and  injuriously,  kept  a  dog 
of  a  ferocious  and  mischievous  disposition,  and  danger^ 
OQS  to  be  suffered  to  go  at  large,  he,  the  defendant,  well 
blowing  that  the  said  dog  was  of  ferocious  and  mis^ 
chievons  disposition  as  aforesaid,  and  dangerous  to  be 
suffered  to  go  at  large;  that  the  defendant  so  negli- 
g^dy  kept  the  dog,  that  he  wrongfully,  injuriously,  and 
negligently,  suffered  it  to  go  at  large ;  and  that,  there- 
upon, and  by  reason  of  the  premises,  and  of  the  wrong- 
%\  H  injurious,  and  negligent,  conduct  of  the  defendant  in 
*o  negligently  keeping  and  using  the  said  dog  as  afore* 
^1  s^,  the  dog  chased  and  bit  certain  sheep  of  the  plaintiff 
^A      Now,  the  cases  of  May  v*  Biardctt^  and  Jackson  v.  Smith'^ 


s 
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i  848.  £onf  find  the  general  course  of  precedents  and  lantboritieB 
referred  to  in  the  former  case,  prove  that  the  wrongful 
act  is^  the  keeping  a  ferocious  dog,  knowing  its  savage 

Cask.         disposition ;   and  that  an  action  of  this  sort  may  be 
maintained  without  alleging  any  negligence.  The  declar- 
ation herei  idly  and  superfluously^  states  a  duty  to  arise 
on  the  defendant's  part,  — as  in  Broom  r»lialleti{a)f 
—  to  use  due  and  reasonable  care  and  precaution  in  , 
and  about  the  keeping  and  management  of  the  d(^^ 
Supposing,  however,  that  the  negligently  keeping  th^ 
dog  is  a  wrongful  act,  and  that  the  averment  that  tb^ 
defendant  did  so,  is  a  material  and  traversable  averment 
.  then  there  will  be  two  wrongful  acts  stated  in  the  d 
daration,  —  the  keeping  a  ferocious  dog,  knowing  it 
be  ferocious,  and  the  keeping  it  so  negligently  as  to 
casion  injury  to  the  plaintiff,  —  both  of  which  will 
put  in  issue  by  not  guilty.     It  may  be,  that  the 
tion  of  negligence,  coupled  with  the  consequent  dama 
to  the  plaintiff,  would  shew  a  cause  of  action.    Hen^ 
however,  there  is  no  doubt  that  the  declaration  contaiiif 
a  sufficient  allegation  of  a  cause  of  action.    It  states  s 
wrongful  act,  — *  the  keeping  a  ferocious  dog,  koowiif 
its  disposition,  —  and  damage  to  the  plaintiff.    The  in* 
jury  to  the  plaintiff  would  be  the  same^  whether  tbs 
defendant  was  guilty  of  negligence  or  not.     I  am  clesrif 
of  opinion  that  the  scietUer  was  put  in  issue  by  boC 
guilty,  and  that  the  plaintiff  was  bound  to  prove  it. 

V.  Williams,  J.  (&)     For  the  reasons  already  gifV 
I  am  of  opinion  that  the  nonsuit  was  right. 

Rule  dischaiged.  {c 

(a)  Ante^  p.  599.  {c)  And  see  4  If.  4r  ^ 

{b)  Cre9iweU,  J.,  had  gone 
to  chsmben. 
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WOBTHINGTON  V.   WaRRINGTON. 

Fd>,  8. 

[S  was  an  action  of  assumpsit*     The  declaration  By  a  memo- 

tated,  that,  on  &c.,  by  a  certain  agreement  in  'a'^*^"™  ^f 
'  '  ^     ^  o  agreement 

^  between  the  plaintiff  and  the  defendant,  the  de-  (containing 

It  agreed  to  let  to  the  plaintiff,  and  the  plaintiff  "^^^^^  ^^ 

I  to  take,  for  two  years,  from  tlie  9th  of  October^  mkeT  A. 

at  the  rent  of  50L  per  annuniy  the  house,  &c.,  agreed  to  let 

Bremlaoo,  then  in  the  occupation  of  the  plaintiff;  ^f^J"  P]^^"^^^ 

;  was,  in  and  by  the  said  agreement,  also  agreed  two  vears^  at 

m  the  said  parties,  that  the  plaintiff  might,  at  his  &  certain  rent, 

Kpense,  make  such  alterations  in  the  house,  as  he  ^^^jxa  have 

think   proper,   the  same  being  improvements ;  the  right  of 

lat  the  plaintiff  should  have  the  right  of  purchas-  purchasing 

.11  o  I  iri.i  n  "*c  premises 

e  said  house,  &c.,  at  the  end  of  the  satd  term  of  two  ^^^  ^he  end  of 

for  the  sum  of  600/.,  it  being  then  understood  by  or  at  any 

etween  the  said  parties  that  the  defendant  was  ^^   *^*"?» 

ed  qf  the  said  house,  Sfc.y  for  his  own  life  and  the  a  given  sum, 

'  one  Mrs.  Mainwaring  and  the  survivor  of  them :  —  "  *^  ^"^ 

,  . ,  ,    .  J      .  •  1        .        understood 

he  said  agreement  being  so  made,  in  consideration  ^|^^^  ^  ^^ 

f,  and  that  the  plaintiff,  at  the  request  of  the  de-  possessed  of 

It,  then  promised  the  defendant  to   perform  all        ^™®  - 
^  ^  ^  premises  for 

in  the  said   agreement  contained,  on  his,  the  his  own  life 
ff's,  part  to  be  performed,  he,  the  defendant,  then  *"^  ^^^  ^^^^  ®^ 
)ed  the  plaintiff  to  perform  all  things  in  the  said  of  the  survivor 
aent  contained,  on  his,  the  defendant's,  part  to  be  of  them : "  — 
med,  and  that  he,  the  defendant,  was  possessed       ^^}^'  ^^**' 

said  house,  &c.,  for  his  own  life  and  the  life  of  ment,  A. 
id  Mrs.  Mainwaringf  and  for  the  life  of  the  sur-  hound  himself 
of  them;  and  that  the  defendant  would,  if  the  !T^!^^^ 

•  'to  tne  pre- 

mises for  the] 
f  himself  and  M.  and  the  life  of  the  survivor.  Held^  also,  that  a  single 
WDp  (30#«  under  55  Geo,  3.  c.  184.)  was  sufficient. 
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plaintiff  elected  to  purchase  the  said  bou8e»  &&»  accord* 
ing  to  the  said  agreement  as  aforesaid,  make  and  deduce 
to  the  plaintiff  a  good  and  valid  title  to,  the  said  there- 
inbefore-mentioned estate  and  interest  of  him,  tlie  said 
defendant,  in  and  to  the  said  house,  &c. :  Averment, 
that  the  plaintiff,  confiding  in  the  said  agreement  and 
promise  of  the  defendant,  did,  to  wit,  on  Stc,  take  the 
said  house,  &c.,  called  Brtmlaao^  from  the  said  defend- 
ant, and  enter  into  possession  and  occupation  thereof 
on  the  terms  aforesaid ;  that,  during  the  term,  to  wit, 
on,  &c.,  he,  the  plaintiff,  gave  notice  to  the  defendant 
that  it  was  his,  the   plaintiff's,  intention  to  exercis 
his  right   of  purchasing  the   said   house,   &&,  callecli;^ 
BremloWf  for  the  said  sum  of  600/.  in  the  agreemei 
mentioned,  and  that  he  would  purchase,  and  that 
then  elected  to  purchase,  the  said  house,  &&,  call^^^^ 
BremloWf   at   that    price,   as   in   the  agreement  me!^^;, 
tioned,  and  the  plaintiff  then  requested  the  defendant    -^0 
make  and  deduce  to  him  a  good  and  valid  title  to  CSje 
said  thereinbefore*mentioned  estate  and  interest  of  hici^ 
the  defendant,  in  the  said  house^  &c. ;  that,  although  i 
reasonable  time  after  the  defendant  had  such  notice,  aotf 
was  so  requested  to  make  and  deduce  to  the  plaiatiUS 
such  good  and  valid  title,  had  elapsed  before  the  coin- 
mencement  of  this  suit,  and  although  the  plaintiff  hid 
always  been  ready  and  willing  to  pay  the  said  purciuse* 
money,  according  to  the  said  agreement,  and  had  alvtji 
performed  all  things  contained  in  the  said  agreement,  or 
his  part  to  be  performed,  —yet  that  the  defendant  hi 
disregarded  his  said  promise,  and  was  not,  either  at  t 
time  of  the  making  of  the  said  agreement,  or  withr 
reasonable  time  after  he  had  notice  of  the  intentio 
the  plaintiff  to  purchase  the  said  house,  &c«,  accordi' 
the  said  agreement,  or  when  the  said  purchase  v 
have  been  completed,  or  at  any  other  tims^  posses 
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loase,  &c«,  for  his  own  life  and  the  life  of  the 
Mcunwaringf  and  for  the  life  of  the  survivor 
according  to  the  true  intent  and  meaning  of 
igreement,  and  of  his  said  promise ;  and  that 
danty  further  disregarding  his  said  promise,  did 
Bvould,  within  such  reasonable  time  as  afore- 
t  any  other  time,  make  or  deduce  to  the  plain- 
i  or  valid  title  to  such  estate  and  interest  in 
premises,  according  to  the  true  intent  and 
of  his  said  promise,  —  that,  by  means  thereof, 
iff  had  been  deprived  of  all  the  benefits  which 
1  have  derived  from  the  completion   of  the 
shase;  and  that  the  plaintiiF,  confiding  in  the 
>f  the  defendant,  and  intending  to  purchase  the 
e,  &c.,  according  to  the  said  agreement,  did, 
le  said  term,  make  divers  alterations  and  im- 
Its  in  the  said  house,  &c.,  at  his  own  expense,  to 
e  amount  of  1000/.,  and  that  the  said  improve- 
ire,  by  reason  of  the  said  breach  of  promise  of 
dant,  wholly  lost  to  the  plaintifi*,  &c. 
sfendant  pleaded,  —  first,  non  assumpsit : 
Ily,  that  the  plaintiff  did  not  give  notice  to  the 
t,  that  it  was  his,  the  plaintiff's,  intention  to 
his  right  of  purchasing  the  said  house,  &c.,  for 
that  he  would  purchase,  or  that  he  elected  to 
,  at  that  price,  according  to  the  said  agreement, 
0rma,  &c.: 

ly,  that  the  plaintiff  did  not  request  the  defend* 
ake  and  deduce  to  him,  the  plaintifl^  a  good  and 
3  to  the  said  estate  and  interest  of  him,  the  de- 
in  the  said  house,  &c.,  as  mentioned  in  the  said 
it,  modo  etjbrmdy  &c. : 

ily,  that  the  plaintiff  was  not  ready  and  willing 
le  said  purchase-money,  according  to  the  said 
It,  modo  eijbrmd,  &c. : 

.— CB.  TT 
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Fifthlyi  that  the  defendant  was,  at  the  time  of  the 
making  of  the  said  agreement,  and  within  a  reasonable 
time  after  he  had  notice  of  the  plaintLBT's  intention  to 
purchase  the  said  premises,  according  to  the  said  agree- 
ment, and  when  the  said  purchase  was  to  have  been  com- 
pleted, possessed  of  the  said  premises  for  his  own  life 
and  the  life  of  the  said  Mrs.  Mainwating^  and  for  the 
life  of  the  survivor  of  them,  according  to  the  true 
intent  and  meaning  of  the  said  agreement  and  Ui 
promise,  &c. : 

Sixthly,  that  the  defendant  did,  within  such  reason- 
able time  as  aforesaid,  make  and  deduce  to  the  plaintil^ 
a  good  and  valid  title  to  such  estate  and  interest  in  the 
said  premises  as  in  the  declaration  mentioned,  according 
to  the  true  intent  and  meaning  of  the  said  agreeoenti 
and  of  his  said  promise,  &c. 

Upon  these  pleas,  the  plaintiff  joined  issue* 

The  cause  was  tried  before  CoUman,  J.,  at  the  last 
spring  assizes  for  the  county  of  Chester.  The  plaintiff 
put  in  the  following  agreement:  — 

*^  Memorandum,  that  the  undersigned  Thomas  War- 
rington   agrees  to  let  the  undersigned  George  ffflrrt- 
ington,  for  two  years  from  the  9th  of  October  last,  at  the 
rent  of  50/.  per  annum,  the  house,  outbuildings,  gardens> 
and  field  at  Bromborough,  now  in  the  occupation  of  the 
said  George  Worthington  ;  and  also  agrees  that  the  said 
George  Worthington  may,  at  his  own  expense,  make 
such  alterations  and  additions  to  the  premises  as  he  may 
think  proper,  the  same  being  improvements ;  and,  that 
the  said  George  fVofihington  shall  have  the  right  of  pur^ 
chasing  the  above  premises,  at  the  end  o^  or  at  any 
time  during,  the  term,  for  the  sum  of  600L,  —  it  being 
understood  that  the  said  Thomas  Warrington  is  possessed 
of  the  same  premises  for  his  own  life  and  the  life  of  Mrs. 
Mainwarifigj  and  of  the  survivor  of  them.  And  the  said 
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GecTgjt  Warthingion  hereby  also  agrees  to  the  above  1848. 

terms.    Dated,  the  7th  of  Nooember^  1844.  

(Signed)  «  Thomas  Warrington.  Wobtbiko- 

George  Worthington.*  ^^ 

^  WitnesSf  Wabbwo- 
••  Boberi  Hughes.^ 

This  memorandum  was  stamped  with  a  single  SOs. 
^temp  only.  On  the  part  of  the  defendant,  it  was  in- 
sistedi  that,  inasmuch  as  it  contained  a  distinct  agree- 
ment to  purchase,  besides  the  agreement  to  let,  it  should 
'^ave  had  two  805.  stamps.  The  learned  judge  over- 
^led  the  objection,  but  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  c6urt  should  be  of 
^iDion  that  the  document  was  insufficiently  stamped. 

The  defendant,  not  being  possessed  of  the  estate  men-* 
tioned  in  the  agreement,  but  of  a  term  of  sixty-one  years 
oiUy,  the  plamtiff  had  refused  to  complete  the  purchase, 
and  brought  this  action  to  recover  damages  in  respect  of 
improvements  he  had  made  upon  the  premises  on  the 
&ith  of  the  defendant's  contract. 

It  was  submitted,  on  the  part  of  the  defendant,  that 
the  memorandum  produced  did  not  sustain  the  declara- 
tion; and  that,  there  being  no  express  contract  for 
tide^  the  rule  cax>eat  emptor  must  apply. 

The  feamed  judge,  inclining  to  this  opinion,  directed 
the  jury  to  find  for  the  defendant  on  the  first,  second, 
third,  and  fourth  issues,  and  for  the  plaintiff  on  the  fifth 
•Qdttxth. 


Crompionf  for  the  plaintiff,  in  Easter  term  last,  ob- 
t«med  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction.    He  submitted  y  that,  in  contracts  for  the  sale 
Restates,  whether  freehold  or  leasehold,  an  agreement 
lo  makea  good  title,  is  always  implied, — citing  Souier  v. 
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Drake  {a\  Doe  d.  Gray  v.  Stanion  (6),  Hall  v.  Betiii(cl 
Sugden^s  Vendors  and  Purchasers,  {d)  And^  with  regard 
to  the  stamp,  be  contended  that  a  single  SOs.  stamp  was 
sufficient,  no  second  stamp  being  necessary  in  respect  of 
the  liberty  reserved  to  the  plaintiff  to  purchase  the 
premises,  —  citing  Cavdhome  v.  Holben  {e\  Carder  ▼. 
Drakeford  {g\  The  King  v.  The  Inhabitants  ofLofwlh  (*), 
Pricey.  Thomas  (i),  Doe  d.  Phillipps  y.PhiUipps  {k\  and 
Nichollsv.  Cross  (/) ;  and  distinguishing  Clayton  v.Bur* 
ienshaw.  (m)  {V.  WilliamSj  J.,  referred  to  WharUmi* 
Walton,  (w)  ] 


WeUhy  now  shewed  cause.  The  agreement  ought  not 
to  have  been  received.  It  should  have  had  an  agree- 
ment stamp,  in  addition  to  the  lease  stamp,  the  contract 
to  purchase  being  wholly  distinct  from  the  demise.  In 
Wharton  v.  Walton  (n),  A.^  by  written  contract,  agreed  to 
take  a  public-house  of  &,  at  a  certain  rent,  and  to  boy 
of  5.  all  the  beer  which  should  be  sold  and  consamed 
on  the  premises,  under  a  penalty  of  SO/,  for  every  barrel 
bought  of  any  other  person ;  and  to  quit  on  six  months' 
notice,  under  a  penalty  of  SO/,  per  month  for  holding 
over.  At  the  end  of  this  instrument  was  written  —  "and 
it  is  further  agreed  by  O.  (who  was  not  previously  made 
party  to  the  contract)  that  he  will  hold  himself  response 
ble  for  any  amount  of  money  which  may  become  doe 
from  A.  to  &,  that  is  to  say,  to  the  amount  of  56/."  The 
names  of  51,  O.,  and  A.^  were  subscribed.  In  an  action 
by  S.  against  O.  on  the  guarantee,  it  was  held  that  the 


(a)  5  B.  "4-  Ad,  992.,  3  N. 

(b)  I  M.SfW.  695. 

(c)  4>M.S^G.  410.,  5  Scott, 
N.  R.  508. 

(d)  11th  edit  p.  24. 
{ej  1  N.  R.  279. 
(y)  3  Taunt.  382. 


(A)  8  A  <j^  c.  247.,  2  If.  4r 

IL  27s. 

(t)  2  B.  Si  Ad.  218. 
/  (k)  nAd.SiE.796^SP.4' 
D.  60s. 

(/)  14Jf.^r.  42. 

(m)  5B.^C.4l.,7M^ 
800. 

(n)  7  Q.  B.  474. 
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lease  stamp  was  not  sufficient,  but  that  an  agreement 
stamp  was  necessary,  in  respect  of  O.'s  guarantee  for  the 
payment  of  penalties.     [F.  WiUiams^  J.     In  that  case, 
there  was  a  distinct  collateral  agreement  for  payment  of 
the  money  by  a  third  person,  who  was  no  party  to  the 
lease.    CressweU^  J.  This  does  not  much  differ  from  an 
ordmary  covenant  to  renew.]     That  would  require  a 
separate  stamp.    \Matde^  J«  Clearly  not]     In  Price  v. 
Thomas  (a),  by  indenture,  in  the  form  and  containing 
the  usual  covenants  of  a  lease,  A.  demised  premises  to 
B.t  and  B.  and  C  covenanted  to  pay  the  rent,  but  C, 
was  not  otherwise  referred  to  in  the  instrument     In  an 
action  against  C  on  the  covenant  to  pay  rent,  —  it  was 
held  that  the  indenture  was  available  against  him,  though 
stamped  as  a  lease  only,  and  that  a  deed  stamp  was 
unnecessary.     But  Lord  Tenterden  said :  ^^  If  this  cove- 
nant had  introduced  new  matter,  no  way  connected  with 
the  demise,  but  *mhoUy  distinct  and  independent^  it  might 
then  have  been  said  that  the  plaintiff  could  not  benefit 
by  such  a  stamp  as  was  affixed  to  this  indenture.     But 
that  was  not  the  case.'*     In  Corder  v.  DraJceford  (i),  it 
was  held,  that,  if  a  lease  in  writing  contain  a  contract 
for  the  purchase  of  goods,  it  cannot  be  given  in  evidence 
to  prove  the  sale  of  the  goods,  unless  it  has  both  a  lease 
and  an  agreement  stamp.     So,  in  Clayton  v.  Burten^ 
Acn  (c),  by  an  instrument  under  seal,  A.  agreed  to  take 
tnd  hire  of  J5.  certain  premises,  at  a  certain  yearly  rent, 
hot  no  time  was  fixed  for  the  commencement  or  the  de- 
tennination  of  the  interest     It  was  also  agreed  that  A. 
should  take  at  a  valuation,  to  be  made  on  a  future  day, 
the  fixtures,  furniture,  and  stock  in  trade  on  the  pre- 
^luses.    The  instrument  had  a  stamp  of  SO5.  impressed 
^pon  it ;  and  the  court  held,  —  first,  that  it  was  only  an 
Agreement  for  a  lease  —  secondly,  that  the  stamp  was 


(a)  iB.6i  ^^'  21^* 
(^)  3  Taunt.  3S2. 


(c)  5B.^'C.4>U7D.S^R. 
800. 
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insufficient.  "  If/'  said  Liitledalet  J.,  <^it  be  a  lease,  still 
I  think  it  clear  that  the  stamp  was  insufficient.  The 
fixtures  might  be  accessory  to  the  house»  but  the  goods 
were  not  so,  and  were  not  the  subject-matter  of  the 
demise.  Now,  the  words  of  the  statute  requiring  certain 
stamps  upon  leases,  apply  only  to  that  which  is  fe^.  Tbe 
question^  therefore,  seems  free  from  doubt ;  for,  besides 
the  words  of  demise,  or  agreement  to  demise,  this  in- 
strument contains  a  contract  by  deed  for  the  sale  of 
goods.  Such  a  contract  is  not  within  the  exception  in 
favour  of  bargains  for  the  sale  of  goods ;  and  the  deed, 
not  being  otherwise  charged,  was  liable  to  a  daty  of 
1/.  15s.*'  So  here,  the  contract  of  purchase  b  as  distind 
from  the  contract  to  demise,  as  if  the  two  had  been 
written  upon  different  pieces  of  paper.  [Man/f,  J.  Tbe 
agreement  to  purchase  is  not  without  consideration, 
because  it  is  inseparably  connected  with  the  lease. 
That,  it  is  submitted,  is  begging  the  whole  questioD. 

The  learned  judge  was  quite  right  in  directing  the 
jury  to  find  the  first,  and  most  material,  issue  for  the 
defendant.     Where  the  vendor  has  no  interest  in  the 
estate  he  contracts  to  sell,  he  is  answerable  in  damagesi 
But  the  contractor  for  the  purchase  of  a  real  estate^  to 
which  the  title  proves  (without  collusion)  defective,  is 
entitled  to  no  satisfaction  for  the  loss  of  bis  bargain: 
Flureau  v.  ThomhilL  (a)     The  agreement  in  this  case 
does  not  amount  to  a  contract  that  the  defendant  had 
the    precise    interest  therein   described.      [MauUf  I 
What  was  the  use  of  inserting  the  words  — *' it  beiqg 
understood  that  the  said  TTianuis  Warrington  is  pos- 
sessed of  the  same  premises  for  his  own  life  and  tbe 
life  of  Mrs.  Mainfmring^  and  of  the  survivor  of  them' 
—  unless  it  were  intended  to  make  them  part  of  tk 
agreement?]     The  very  form  of  expression  shews  that 


(a)  2  Sir  W.  Bla.  1078. 
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the  parties  were  uncertain  as  to  the  exact  nature  of  the 
defendant's  interest.  ICresswell,  J.  What  was  it  that 
the  plaintiff  was  to  have  the  option  of  purchasing  for 
500/.  ?3  Whatever  interest  the  defendant  bad  in  the 
premises, 

EgertoHf  contra.  The  stamp  was  sufficient  The 
memorandum  contained  but  one  contract,  vfz^  the  de- 
mise :  all  the  rest  was  ancillary  only.  The  case  of  Doe 
PhiUipps  V.  PhilUpps  (a)  is  exactly  analogous.  It  was 
there  held,  that,  on  a  surrender  of  a  lease  for  lives, 
purporting  to  be  made  in  consideraUon  of  120/.  and  qf 
%  new  leoMe  to  be  granted  to  the  surrenderor  for  his  life, 
the  deed  does  not  require  an  agreement  stamp,  in  ad- 
dition to  ih^ ad  valorem  stamp;  the  stipulation  for  a  new 
lease  not  being  a  <^  matter  or  thing  besides  what*'  is 
^*  incident  to  the  sale  and  conveyance,"  within  the 
55  G.  S.  €•  184*  Sched.  Part  I.  tit  Conveyance.  In 
Wkarton  v.  Walton^  there  was  a  distinct  guarantee  for 
fwyment  of  the  money  by  a  third  party.  Patteson,  J., 
(ays :  *'  This  is  not  a  joining  in  the  principal  covenant, 
IS  the  defendant  had  done  in  Price  ▼•  TAomas ;  but  a 
leparate  thing,  —  a  distinct  agreement  by  the  defendant 
o  guarantee  the  payment  of  money.**  In  NichoUs  v. 
>Otf  (b)f  where  a  piece  of  land  was  demised  for  ninety- 
line  years,  at  an  annual  rent  of  SL,  and  the  lease  con- 
ained  a  oov^ant  that  the  lessee  should,  within  a  year 
inom  the  granting  of  the  lease,  build  a  dwelling-house 
ID  the  landj  and  expend  the  sum  of  150/.  at  the  least 
ipoD  it, — it  was  held,  that  a  stamp  of  20f.  was  sufficient 
111  that  Corder  v.  Drakeford  decides,  is,  that  the  stamp 
DOst  be  regulated  with  reference  to  that  which  is  the 
irincipal  subject-matter  of  the  deed.  [The  court  here 
Dterposed.] 


(o)  11  Ad.  i^  E.  1^.,  S  P. 


(6)  UM.SiW.^2.  ' 
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CoLTMANy  J*    I  am  of  opinion  that  the  instmnient 
in  question  was  sufficiently  stamped.    The  efiect  of  the 
agreement  is,  a  demise  for  two  years,  at  a  certain  rent, 
with  an  option  to  the  lessee  to  purchase,  during  the 
term>  for  a  given  sum,  a  further  lease  for  two  liv 
The  contract  for  sale  is  sufficiently  connected  with  tb 
consideration  for  the  lease^  to  render  a  further  stam 
unnecessary* 

As  to  the  other  point,  it  struck  me,  at  the  trial,  th 
this  was  not  an  ordinary  contract  of  purchase,  —  not 
positive  engagement  on  the  part  of  the  vendor  that 
had  a  particular  interest,  but  an  agreement  to  codv 
such  a  title  as  he  had.     I  am,  however,  now  satisfi 
that  I  took  an  erroneous  view  of  the  case.   An  agreem 
of  purchase,  means,  primd  facie^  a  purchase  of  the  ft 
The  subsequent  words  here  introduced,  were  insert  ^ 
for  the  benefit  of  the  vendor,  -^  that  he  might  not     be 
understood  as  contracting  to  convey  an  estate  in  tee, 
but  only  a  term  determinable  upon  his  own  life  and  that 
of  Mrs.  Maitmaring.    This  estate,  the  defendant  bis 
failed  to  convey.    The  rule  for  a  new  trial  must,  there- 
fore, be  made  absolute. 


a 
I 

e 


Maule,  J.  I  am  of  the  same  opinion*  This  is  in 
effect  an  agreement  to  take  certain  premises  fi>r  two 
years,  at  the  yearly  rent  of  50/. ;  the  consideration  bein^ 
that  the  tenant  shall  have  the  possession  for  two  years, 
and  the  option,  during  that  time,  of  purchasing  them  for 
600/.  At  the  close  of  the  agreement,  are  the  following 
words  —  <Mt  being  undelftood  that  the  said  ThoMi 
Warrington  is  possessed  of  the  same  premises  for  hb 
own  life  and  the  life  of  Mrs.  Mainwca^ng,  and  of  the 
survivor  of  them."  It  has  been  suggested  that  it  is  not 
to  be  understood  from  this  that  the  defendant  pledged 
himself  that  he  had  the  precise  interest  described,  t^ 
an  estate  for  the  lives  of  himself  and  Mrs.  Maimoaringi 
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and  the  life  of  the  survivor.  But  I  think  the  introduc- 
tion of  those  words  has  the  effect  of  cutting  down  to 
a  contract  tp  sell  an  estate  for  two  lives,  that  which 
otherwise  would  be  understood  to  be  a  contract  for  the 
Bale  of  an  estate  in  fee.  I  therefore  think  this  is  an 
agreement  in  the  terms  put  in  issue  by  the  plea  of  non 
lasumpMt,  viz.  that  the  defendant  was  entitled  to  the 
premises  for  the  lives  of  'iirs.  Mainwaring  and  himself^ 
ind  the  life  of  the  survivor  :  and,  that  issue  having 
been  found  for  the  defendant,  without  any  evidence  to 
warrant  such  a  finding,  there  must  be  a  new  trial. 

Cr£S8W£IX,  J.,  and  V.  Williams,  J.,  concurred. 

Rule  absolute,  {a) 

{a)  And  see  Sprati  v.  Jeffery,  10  B.  ^  C.  249,  5  M.  &  R.  188. 
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power  18  given 
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in  cases  of 
assault,  to 


nPRESPASS,    for   assault  and  false  imprisonment  Bythe9G^.4. 

brought  against  two  justices  of  the  peace  for  the    '     '  *     ** 
:oiinty  of  Chester. 
Plea,  not  guilty  "  by  statute.'* 

The  cause  was  tried  before  Collman^  J.,  at  the  last  impose' upon 

the  offender  a 
ine^  not  exceeding  5L, ''  to  be  paid  to  some  one  of  the  overseers  of  the  poor^  or  to 
Dme  other  officer  of  the  parish,  township,  or  place  in  which  the  offence  shall 
are  been  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the 
eoerml  rate  of  the  county,  riding,  or  division,  in  which  such  parish,  township,  or 
laoe  shall  be  situate :  "  and  9,  S5,  provides  that  the  conviction  may  be  drawn 
p  in  a  given  form,  or  in  any  other  form  of  words  to  the  eame  effect :  — 

Held,  that  a  conviction,  by  which  the  penalty  was  ordered  to  be  paid  '*  to  the 
reasurer  of  the  county  of  C,  in  which  the  said  offence  was  committed,  to  be  by 
im  applied  according  to  the  directions  of  the  statute,"  &c.,  or  the  party,  in 
iefanlt,  to  be  imprisoned  for  two  months,  &c.,  was  bad ;  and  that  the  justices 
liable  in  trespass,  for  the  imprisonment  of  the  party  under  it. 
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1848.        spring  assizes  for  the  county  of  CheMter.   The  facts  were 

as  follows:  —  On  the  25th  of  October ^  1845,  the  plaiu- 

Chaddook     ^{g*  ^^  J^|y  convicted  before  the  defendants,  under  the 
WiLBaAHAM.  statute  9  G.  4.  c.  31.  &  27«  (a),  of  an  assault  upon  oDe 

Mary  Goodwin^  and  ordered  to  pay  a  penalty  of  ^ 
and  2/.  for  costs,  with  an  alternative  of  two  monthif 
imprisonment  in  default  of  payment  of  such  penalty 
and  costs.  A  month's  time  was  given  to  the  plaintiff 
to  pay  tlie  SL  ;  at  the  expiration  of  which,  the  moo^ 
not  having  been  paid,  the  plaintiff  was  arrested  nnder 
the  following  warrant,  and  taken  to  goal,  whence  he 
was,  at  his  own  request,  carried  to  the  magistrates' 
office,  when  he  paid  the  amount  of  penalty  and  costs 
to  the  clerk. 

Warrant  of  <<  County  of  Chester^  to  wit.     To  the  constaUes  of 

commitment,    ^he  township  of  Eaton,  in  the  said  county  of  Chester, 

and  to  the  keeper  of  the  house  of  correction  at  Netker 
Knutsford,  in  the  said  county  of  Chester : 

"  Whereas,  Thomas  Chaddock,  of  CongleUm%  in  the 
said  county  of  Chester,  labourer,  was,  on  the  25th  diy 
of  October,  in  the  year  of  our  Lord  1845,  at  CongUtm 
aforesaid,  duly  convicted  before  us,  the  undersigneil 
Randle  fVilbroAam  the  younger,  Esq.,  and  the  Ref. 
James  Brierley,  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Chester^  for  that  be 
the  said  Thomas  Chaddock  did,  on  the  18th  day  of 
October  then  instant,  and  now  last  past,  at  EaUm,  io 
the  said  county  of  Chester,  unlawfully  assault  and  belt 
one  Mary  Goodwin,  of  Eaton  aforesaid,  widow,  witbost 
any  just  cause,  and  in  breach  of  Her  Majesty's  pesee; 
and  whereas,  we,  the  said  justices,  did  then  and  there 
adjudge  the  said  Thomas  Chaddock,  for  his  said  oftoce^ 

(a)  Antet  p.  555. 
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to  forfeit  and  pay  the  sum  of  S/.,  and  also  to  pay  the        J8I>8. 
further  sum  of  2L  for  costs,  amounting  together  to  the 
^vhole  sum  of  5/. :  and  whereas,  we,  the  said  justices, 
did  then  and  there  order  that  the  said  sums  should  be  Wilbrabam, 
paid  by  the  said  Thomas  Chaddock  on  or  before  the  25th  * 

day  of  Nooember  then  next  ensuing,  and  now  instant, 
and,  in  default  of  payment  of  the  said  sums  by  him  on 
or  before  the  said  25th  day  of  Nooember^  we  did  order 
mnd  adjudge  that  the  said  Thomas  Chaddock  should  be 
imprisoned  in  the  house  of  correction  at  Nether  KntUS" 
ford^  in  the  said  county  of  Chester,  for  the  space  of  two 
calendar  months  from  then  next  ensuing,  unless  the 
said  sums  should  be  sooner  paid :  and  whereas,  we,  the 
the  said  justices,  did  then  and  there  further  order  that 
the  said  sum  of  SL  should  be  paid  to  the  treasurer  of 
the  said  cottnty  of  Chester,  in  which  the  said  offence  was 
committed,  to  be  by  him  applied  according  to  the  di- 
rections of  the  statute  in  such  case  made  and  provided, 
and  that  the  aforesaid  sum  of  22.  for  costs  should  be 
paid  to  the  said  Mary  Goodwin :  and  whereas,  the  said 
Tiomas  Chaddock  bath  not  paid  the  said  sums  of  $L 
md  21^  or  either  of  them,  pursuant  to  the  above-men- 
tiooed  adjudication,  but  herein   hath    made  default: 
tliese  are,  therefore^  to  command  you,  the  said  con- 
ttibles,  to  apprehend  the  said  Thomas  Chaddock,  and 
him  to  convey  to  the  said  house  of  correction  at  Nether 
Emdsjbrdf  and  him  to  deliver  to  the  keeper  thereof, 
together  with  thu  warrant : 

'^  And  we  do  hereby  command  you,  the  said  keeper 
of  the  said  house  of  correction,  to  receive  the  said 
Thmas  Chaddock  into  your  custody  in  the  said  house 
of  correction,  and  him  there  safely  keepTor  the  space 
^'f  two  calendar  months,  unless  the  said  sums  shall  be 
*ooQer  paid ;  and  for  your  so  doing  this  shall  be  your 
I      ^Qfficient  warrant : 
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1848.  ^*  Given,  under  our  hands  and  seals,  at  CongleUm  afore- 

said, the  26th  day  of  November^  1845. 

(Signed)     "  Handle  Wilbraham^  jun.  (u  s.) 
WiLBRAHAK.  "  J^mcs  BtHaiof.  (L.  8.) " 

On  the  part  of  the  plaintifi^  it  was  insisted  that  the 
conviction  (which  in  terms  agreed  with  the  warrant) 
was  bad,  inasmuch  as  it  directed  the  penalty  to  be  paid 
'*  to  the  treasurer  of  the  county  of  Chester^  instead  of 
*^  to  the  overseers  of  the  poor"  of  the  place  where  the 
offence  was  committed. 

A  verdict  was  found  for  the  plaintiff,  damages  ^ 
subject  to  leave  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  if  the  court  should  be  of  opi* 
nion  that  the  above  objection  was  not  well  founded, 

fVehln/f  accordingly,  in  Easier  term  last,  obtained  » 
rule  nisi*  He  referred  to  Griffith  v.  Harries  (a),  and 
to  Paley  on  Convictions,  209. 

Couch  (with  whom  was  Bj/les,  Serjt.)  now  shewec^ 
cause.    The  conviction  is  bad.    The  27th  section  a^ 
the  9  G.  4.  c.  31.,  under  which  the  conviction  took  places 
authorises  the  justices  to  direct  the  penalty  to  be  paic^ 
**  to  some  one  of  the  overseers  of  the  poor,  or  to  som 
other  officer  of  the  parish,  township,  or  place  in  whicba 
the  offence  shall  have  been  committed."    The  objectiocm 
is  not  that  there  is  a  mere  mistake  as  to  the  distributiocx. 
of  the  penalty.     The  justices  are  required  to  nametiM^ 
particular  overseer  or  other  officer  to  whom  the  pay—* 
ment  is  to  be  made,  so  that  the  party  convicted  may  Ip^ 
under  no  difficulty  as  to  the  performance  of  the  doty 
imposed  upon  him.     It  is  not  a  case  of  omission  only  : 
but  the  convicting  justices  direct  the  payment  to  be 

(a)  2M.SiW.  335. 
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made  to  a  person  to  whom  they  hav6  no  authority  to         1^48. 
order  it  to  be  paid,  and  who  has  no  authority  to  receive        — — 
iu    The  imprisonment,  therefore,  for  not  doing  that     Chaddock 
which  by  law  the  defendants  had  no  authority  to  re**   Wilbrahav. 
quire  the  plaintiiF  to  do,  was  wrongful.     Suppose  this 
money  had  been  paid  to  one  of  the  overseers  of  the 
parish  or  township,  and  he  had  omitted  to  hand  it  over 
to  the  county  treasurer,  the  party  might  have  been  sub- 
jected to  imprisonment  without  any  actual  default  on 
his  part    The  form  of  conviction  given  in  s.  35.  clearly 
indicates  that  the  recipient  of  the  penalty  is  to  be  a 
person  named.     It  is  no  answer  to  say  that  the  party 
convicted  might  relieve   himself  by   payment  to  the 
gaoler. 


Weidyj   Tawnsendj  and   Egerlon,   in  support  of  the 
rule.    The  27th  section  of  the  act,  which  provides  that 
the  penalty  shall  be  paid  **  to  some  one  of  the  overseers 
oTthe  poor,  or  to  some  other  officer  of  the  parish,  town- 
ship, or  place  in  which  the  offence  shall  have  been  com- 
mitted," goes  on  to  provide  that  it  shall  be  **  by  such 
OTerseer  or  officer  paid  over  to  the  use  of  the  general 
nte  of  the  county,  riding,  or  division  in  which  such 
parish,  township,  or  place  shall  be  situate."     And  the 
S5th  section  provides  'Uhat  the  justices  before  whom 
any  person  shall  be  summarily  convicted  of  any  olBTence 
^inst  the  act,  may  cause  the  conviction  to  be  drawn 
up  in  the  following  form  of  words  (a),  or  in  any  other 


(a)  **  Be    it    remembered, 

tliat,  oa  the day  of , 

^  the  year  of  our  Lord , 

•*— — >  in  the  county  of  , 
[ofriding^  divitioD,  liberty,  city, 
^i  at  the  ease  may  be"],  A.  O, 
^  coDTicted  before  at  ^naming 
^  ju9tieee']»  two  of  His  Ma- 
j^s  jnstioes  of  the  peace  for 


the  said  county  [or,  riding, 
&c.],  for  that  he,  the  said  A,  O 
did  [specify  the  qffence,  and  the 
time  and  place  when  and  where 
the  same  was  committed,  as  the 
case  may  6eJ;  and  we,  the  said 
justices,  adjudge  the  said  A,  O. 
for  ^his  said  offence  to  be  im« 
prisoned  in  the  >  .    ,  and  there 
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18i8«       form  qfvoords  to  the  same  effect j  as  the  case  shall  re- 
quire."  It  is  enough,  therefore,  if  by  the  form  used,  the 


Chaddock      money  eventually  finds  its  way  into  the  hands  of  the 
WiLBRABAir.'  proper  person.   [Mcade^i.  The  difficulty  of  finding  the 

county  treasurer  should  not  have  been  imposed  npoo 
the  party.]  In  Griffith  v.  Harries^  the  whole  penalty 
was  directed  to  be  paid  to  a  person  who  by  the  statute 
was  only  entitled  to  receive  a  moiety.  The  words  here 
objected  to  are  at  the  most  mere  surplusage.  Where 
the  statute  gives  complete  directions  for  the  applicaticm 
of  the  penalty,  the  conviction  and  warrant  need  not 
contain  them.  [Matde^  J.  The  question  here  is,  whe 
ther  the  warrant  may  speak  amiss.  Coltman,  J.  Pay- 
ment to  the  constable  or  the  gaoler  would  have  been 
sufficient.]  It  seems  so.  In  Palei/  on  Convictions  (a)^ 
it  is  said :  **  If  the  commitment  be  till  payment  of  t 
certain  fine,  it  follows,  of  course,  and  is  moreover  dov 
expressly  provided  by  the  5  G.  4i.  c.  18.  5.  S*,  that  the 
party  is  entitled  to  be  set  at  liberty  upon  payment 
thereof;  and,  indeed,  he  ought  to  be  released,  upon 
tendering  the  same  to  the  officer  entrusted  with  the 
execution  of  the  warrant :  for,  where  an  officer,  after 
a  tender  of  the  penalty,  persisted  in  conveying  a  persoa 


kept  to  hard  laboYur^  for  the 
space  of  —  [or,  we  adjudge 
the  said  A.  O,  for  his  said  of- 
fence to  forfeit  and  pay  the 
sum  of  ■,  {here  state  the 
amount  of  the  fine  imposed), 
and  also  to  pay  the  sum  of- 
for  costs,  andy  in  default  of 
immediate  payment  of  the  said 
sums^  to  be  imprisoned  in  the 

,  for  the  space  of       i  , 

unless  the  said  sums  shall  be 
sooner  paid ;  [or,  and  we  order 
that  the  said  sums  shall  be  paid 
by  the  said  A,  O,  on  or  before 
the       ■     day  of  •— ] ;  and 


we  direct  that  the  said  lom  ef 

[i.  e.  the  anunmt  qf  tk 

fine"]  shall  be  paid  to  — —  of 
— -  aforesaid,  in  whidi  tbe 
said  offence  was  committed,  ID 
be  by  him  applied  according  to 
the  directions  of  the  statute  is 
that  case  made  and  pnmded; 
and  we  order  that  the  said  loa 
of  — i  for  costs  shall  be  ptid 
to  C.  D.  [the  party  aggrieved} 
Given,   under  our  hands  the 
day  and  year  first  abofe  bko- 
tioned." 

(a)  3rd  edit  p.  245. 
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to  gaol^  insisting  also  upon  the  payment  of  a  further        1848. 

sum  indorsed  by  the  justices  on  a  warrant,  under  the        

name  of  costs,  he  was  held  liable  to  an  action  of  false     ^^^^^^ck 

V. 

imprisonment."  (a)    The  5  G.  ^.  c.  18.  s.  S.  authorises  Wilbrahav 
the  discharge  of  the  party  convicted,  on  payment  ot 
the  fine  to  the  gaoler.     In  Barnes  v.  White  (i),  a  con- 
Hction  under  the  general  turnpike-act,  3  G.  4.  c.  126., 
directed  the  penalty  to  be  paid,  one  moiety  to  the 
infcrmer,  and  the  other  moiety  to  **  the  treasurer  of  the 
oommissioners  for  amending  the  roads  and  highways'' 
in  the  place  where  the  offence  was  committed,  —  the 
farm  given  in  the  statute^  directing  the  payment  to  be, 
one  moiety  to  the  informer^  and  the  other  moiety  to 
^^the  surveyor  of  the  turnpike-road  where  the  said 
offmce  &c.  happened :"  and  this  was  held  to  be  a  suflB- 
cicQt  compliance  with  the  statute ;  Tindal^  J.  C,  treat- 
ing it  as  a  mere  defect  of  form,  which  was  provided 
sgainst  by  the  148th  section.     So,  here,  it  is  expressly 
eoactedf  by  s.  ^6*^  tliat  no  conviction  shall  be  quashed 
far  want  of  form.     In  The  King  v.  Jefferies(c)j  it  was 
1^,  that,  if  a  conviction  under  the  31  G.  3.  c.  21.  s.  4*9 
which  enacts  that  all  convictions  against  the  act  may  be 
imde  out  ^*in  the  form,  or  to  the  effect,   following" 
(giving  the  form),  contain  all  the  substantial  parts  of 
that  prescribed,  it  b  good,  though  it  also  contain  some- 
thing more;  for,  surplusage  will  not  vitiate  a  conviction. 
Tke  King  v.  Priest  (d)  and  Massey  v.  Johnson  (e)  are 
to  the  same  effect.     In  DanieU  v.  Phillipps  (g),  in  tres- 
pM  for  false  imprisonment,  against  two  magistrates, 
the  defendants  gave  in   evidence  a  conviction  under 
the  7  &  8  G.  4.  c.  30.  s.  24.,  of  the  plaintiff,  for  «<  un- 
Wully  and  maliciously  damaging,"  &c.,  a  quantity  of 

(a)  Citing  SmUk  v.  Sibson,  (d)  6T.R.  53S. 

lW^rft.153.  (c)  nEast,  67. 

[h)  AfUe,  Vol.  I.  p.  192.  (g)  IC.  M,  S^  R.  66*2.,  5 

(c)  4  r.  «.  767.  Tyrwh.292. 
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1818.       rushes,  for  whidi  thej  adjudged  the  plaintiff  to  paj 
som  of  IQs.  as  a  reasonabU  compensation^  and  ^  6dL 
costs;  and,  in  de&alt  of  immediate  payment,  tbepl&iti 
WuMtLMMAM.  ^i^  ^  he  imprisoned  for  one  calendar  monii,  unless  J^ 

said  sums  should  be  sooner  paid*     The  warrant  of  ooiii* 
mitment  stated  the  ofience  to  be,  that  the  plaintiff  amAiv* 
fidljf  trespassed  on  land  in  the  occupation  of  Z>.  Tkmas^ 
and  cut  down  and  carried  away  a  quantity  of  mshes»  tnd 
that  for  such  ofience  he  was  ordered  to  pay  the  sam  of 
lOs,  penalty ;  and  the  gaoler  was  ordered  to  detain  bim 
for  the  space  of  (me  months  or  until  he  should  be  ddinerd 
by  the  due  order  t^lam.     It  was  held  that  the  conficdoo 
sufficiently  supported  the  commitment     Here,  the  ooo- 
▼iction  directs  the  application  of  the  penalty  <*  accordiog 
to  the  directions  of  the  statute  in  such  case  made  and 
provided;"  and  the  party  sustains  no  injury  from  tlie 
introduction  of  superfluous  matter.      In  the  case  of 
In  re  Boothrqyd{a\  a  conviction  under  the  17  G*^ 
c,  56.  5.  10.,  for  being  in  possession  of  materials  sus- 
pected to  be  purloined  or  embezzled,  purported  to  be 
made  upon  the  information  on  oath  of  the  informer  and 
other  witnesses,  and  concluded  by  directing  that  the 
penalty  should  be  paid,  applied,  and  distributed,  as  the 
law  directs,  according  to  the  form  and  direction  of  the 
statute  in  such  case  made  and  provided :  and  it  wii 
held,  that,  as  the  application  of  the  penalty  was  fixed 
by  the  statute,  and  the  justices  had  no  discretion  thereiOf 
the  conviction  was  sufficient,  in  directing  it  to  be  paidy 
&c,  as  the  law  directs.     Pollock,  C.  B.,  there  said:  ''I 
think  the  true  rule  is,  that,  where  the  justices  are  to 
exercise  a  discretion,  they  must  shew  on  the  face  of  the 
conviction  that  they  have  done  so :  but,  if  no  discretioo 
is  vested  in  them,  then  it  is  sufficient  for  the  convictioo 
to  state  that  the  penalty  is  to  go  as  the  law  directs." 

(a)  15  Jf.J^r.  1. 
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WfOtams,  J.     Here,  the  justices  have  a  dijscretion        1848. 
Kercise. .  Until  they  have  done  so,  it  is  not  ascer* 
id  to  whom  the  money  is  to  be  paid*     Maule^  J* 
magistrates  had  no  right  to  impose  upon  the  gaolen  WIlbrjuiaic 
pon  any  other  person  than  the  overseer,  the  duty 
laying  over  the  money  to  the  county   treasurer.] 
act  is  in  this  respect  directory  onl}'.     In  the  case 
cited,  Poflock^lC.  B.,  goes  on  to  say,  **  it  is,  however, 
cient,  if  the  form  given  in  the  statute,  be  followed 
itantially:  it  need  not  be  followed  verbally."     And 
(if,  B.,  says  that  *'  the  statute  does  not  require  that 
precise  form  of  the  conviction  it  gives,  should  be 
wed."     In  practice,  the  fine  is  never  paid  to  the 
seer.     It  is  always  paid,  either  to  the  magistrates* 
c,  or  to  the  gaoler.     All  that  the  magistrates  have  to 
is,  to  see  that  the  ultimate  appropriation  of  it,  is  in 
irdance  with  the  directions  of  the  statute. 

loLTMAN  J.  I  should  have  been  extremely  glad  if 
conviction  in  this  case  could  have  been  supported 
I  not  suggested  that  the  defendants  were  actuated 
my  improper  motive ;  but,  unfortunately,  they  have, 
»ugh  inadvertence  and  mistake,  failed  to  pursue  the 
per  course.  It  appears  to  me  that  Mr.  Couch  has 
ited  out  a  fatal  objection,  v/2.,  that  the  conviction 
cts  the  party  to  pay  the  amount  of  the  penalty  to  a 
;on  to  whom  the  act  does  not  authorise  them  to 
ct  the  payment  to  be  made  — >  the  treasurer  of  the 
ity;  and  therefore,  as  has  been  put  very  forcibly, 
plaintiff  has  been  sent  to  prison  for  disobedience  of 
»rder  which  the  justices  had  no  power  to  make.  I 
Ic  the  verdict  must  stand. 

.AC7LC,  J.  I  am  of  the  same  opinion.  The  act 
ires  that  the  magistrates  shall  select  one  of  certain 
^s,  as  the  person  to  whom  the  pen-ilty  shall  be 
^-  V.  —  c.  B.  V  V 
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1848.       paid,  and  to  point  out  the  result  of  their  selection,  nt.| 

"        some  one  of  the  overseers  of  the  poor,  or  some  other 

€HADDOot     officer  of  the  parish,  township,  or  place  in  which  the 

WuiBBABAM.  ofTence  shall  have  been  committed  ;  so  that,  during  the 

interval  of  time  given  for  payment,  the  party  convicted 
may  have  no  greater  difficulty  imposed  upon  him  than 
io  go  and  tender  the  money  to  a  person  indicated.  If 
the  defendants  had  had  the  act  of  parliament  before  theDp 
and  had  taken  the  smallest  degree  of  pains  to  follow  iti 
directions,  they  could  not  have  filled  up  the  form  in  tlie 
manner  they  have  here  done.  I  agree  that  it  was  i 
mere  slip  on  the  part  of  the  justices :  but  it  clearly  wu 
one  of  which  the  plaintiff  was  quite  justified  in  taking 
advantage.  For  anything  that  appears  to  the  contract 
the  plaintiff  may  have  been  quite  ready  to  pay  tht 
xnoney,  if  the  person  to  whom  the  payment  was  tt 
be  made,  had  been  properly  pointed  out. 

Cressweu,  J.  I  also  am  of  opinion  that  the  ob- 
jection taken  to  the  conviction  in  this  case,  is  wdl 
founded. 

V.  Williams,  J.  I  am  of  the  same  opinion.  I  dt 
not  think  the  act  is  directory  merely  (a),  in  the  nianotf 
suggested  by  the  counsel  for  the  defendants* 

Rule  dischai^ 


(a)  As  to  the  distinctioTi  be- 
between  essential  provisions  in 
statu teSy  and  such  proviaions  as 
are  directory  only,  see  Jiex  v. 
Sparrow,  2  Stra.  1 123. ;  Rex  v. 
Loxdale,  1  Burr,  445,  7. ;  Rex  v. 
Pole,  Selw,  N.PAl  th  ed.,  1 080, 
n. ;  Leicestershire  case,  1  Peckw, 
45. ;  Margate-Pier  Company  v. 
Hannam,  S  B.  S^  Aid,  266.  ; 
fiex  Y,  Inhabitants  of  Birming' 


ham,  8  B.SfC.  29,  2  MmM'^ 
Ryl.  230. ;  Rex  v.  Mayor  of 
London,  9  B,SfC,  h,  4  JCits» 
Si  Ryl,  S6.  51.;  Pearee^.M^ 
rice,  2  A.  S^  E.  84.,  4  iVT.  *if- 
48. ;   SoiUhampton-Doek  O^ 

pany  v.  Richards,  1  if .  4^  ^' 
448.  460.,  1  Scott,  N,  R.  «!*? 
Cole  V.  Oreen,  6  M.  A  ^-  *'^ 
884. 890.,  7  Scott,  AT.  A  »<•  J 
Dwarris  on  Statutes,  71  & 
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Dos  d.  Batheb  V.  B.  BBATifffi  and  Another. 

fA.  10. 

P^JECTMENT,  for  lands  in  Shropshire.     The  lessor  In  ^ectm^nt, 

of  the  plaintiflF  claimed  as  devisee  of  fViUiam  [J^^^'^-Jf 

Brayne^  under  a  will  of  the  23rd  of  September^  184*4.      claimed  as    - 

At  the  trial,  before  GaseUej  Serjt.,  at  the  last  spring  devisee  under 

a  will  o£ 
Usizes  at  S/irevosbury,  Sir  JP.  Kelly,  for  the  defendantsi  j^  g^    ^^ 

offered  to  admit  that  fV.  Brayne  died  seised  {a\  and  the  the  trial,  the 

due  execution  of  his  said  will,  and  that  it  would  entitle    ^  ^P^/?^. 

'  '  admitted  the 

the  plaintiff  to  recover,  unless  the  defendants  could  dis*  seisin  of 

place  it  by  a  subsequent  testamentary  disposition  of  the  «^'  •^•»  *"d  ^he 

f 6th  of  December  in  the  same  year,  and  claimed  the  ^^  ^^^^  ^^ 

right    to   begin.     After  argument,   the  learned   judge  and  that  the  ' 

decided,  that,  as  the  admission  would  entitle  the  plaintiff  P^*/'^^iff  ^.^ 

.  .  .  .  .         pnmd  facte 

to  a  verdict  if  no  evidence  were  given  on  either  side^  entitled  under 

the  defendants  were  entitled  to  begin.  i^  *"d  P*"^ 

A  verdict  having  been  found  for  the  defendants,  a^ibsequent 

will  revoking 

Talfburd^  Serjt,  in  Easter  term  last,  obtained  a  rule  ^l^^^^^^^ 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  in  ants  were  per- 
thls  respect.     He  referred  to  OoodlUle  d.   lievett  v.  niitted  to 
Braham  (ft).    Doe  d.   Corbett  v.    Corbelt  (r),    Doe   d.       ^^.j^i  ^^^^ 
WdllaUon  v.  Barnes  ((/),  Mercer  v.  Whall  (r),  and  Ashby  the  plaintiflf 
r.  Bates,  {g)  ?^^^^  ^'^.^ 

^^'  been  permit- 

(o)  The  will  being  made  after  admisrion  which  the  latter  did  ted  to  begin. 

\%%Jan.  1 858,  seisin  at  the  time  not  want,  and  lo  compel  him  to       "*^*"»  ***'> 

fitU  devise^  was  immaterial.  conduct  his  case  in  a  manner  ^"*^'  *"  ^^' 

(6)  4,T.R.  497.     The  de-  different  from  that  which  the  roneous  ruling 

»Bion  of  this  court  in  the  prin-  state  of  the   record   had  pre*   ^*^^  respect 

ipal  caae,  may  possibly  put  an  scribed  to  the  parties.                  *°  i^*^^ 

nd  to  the  inconvenient  practice  (c)  3  Campb,  S68.                   \^  hegin, 

Dtrodttced  by  Dae  v.  Braham,  (</)  1  M.  &;  Rob.  386.              "  ground 

rhich  enabled  a  defendant  to  (e)  5  Q.  R  46l.                     '®5  *  "^^ 

bree  a  plaintiff  to  accept  an  {g)  15  M.S$  W.  BSg.              ^*^'atdl 

events,  it  is  so^  where  prejudice  has  rastilted  from  the  course  taken. 

U  U  8 
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Sir  F.  Kelly  and  Gray  now  shewed  cause.  The  lessor 
of  the  plaintifT  in  this  case  claimed^  under  a  will  of 
William  Brayne^  bearing  date  the  23rd  of  SeptembeTf 
I SM*  The  defendants,  admitting  that  that  will  was  duly 
executed  and  attested,  and  that  the  lessor  of  the  plaintiff 
was,  primd  facie^  entitled  under  it,  set  up  a  subsequent 
will,  bearing  date  the  26th  of  December  in  the  same 
year,  revoking  the  former  will,  and  devising  the  estate  to 
them,  the  defendants.  They  were,  therefore,  upon  prin- 
ciple, as  well  as  upon  authority,  entitled  to  present  their 
case  first,  to  the  consideration  of  the  jury.  By  admitting 
the  former  will,  and  the  devise  to  the  plaintiff  therein, 
the  defendants  admit  a  complete  and  perfect  case,  which, 
but  for  the  proof  of  the  subsequent  will,  would  entitle 
the  plaintiff  to  a  verdict.  It  must  be  borne  in  mind  tbit 
this  was  not  a  case  in  which  the  plaintiff  had  to  give 
any  evidence  of  amount  of  damages.  In  the  case  of 
heir  and  devisee,  the  rule  is  well  established.  To  entitle 
him  to  a  verdict,  the  heir-at-law  would  have  to  prow, 
the  seisin  of  the  ancestor,  and  his  heirship:  thedeviseff 
by  admitting  the  seisin  and  the  heirship  (a),  entities  him- 
self to  begin.  A  second  case  is,  where  the  lessor  of  the 
plaintiff  claims,  not  as  heir-at-law,  but  under  a  will,  and 
the  defendant,  under  a  codicil  of  a  later  date :  the  latteri 
admitting  the  will,  and  the  devise  to  the  plaintiff  under 
it,  but  asserting  that  that  devise  is  destroyed  by  the 
codicil,  is  allowed  to  begin.  A  third  case  is  the  present^ 
where  the  lessor  of  the  plaintiff  claims  under  a  will,dalf 
executed  and  attested,  devising  the  property  in  question 
to  him,  and  the  defendant  admits  that  will,  but  claioif 
as  devisee  under  a^subsequent  will :  for  this  latter  case. 


(a)  If  the  devisee  is  to  be 
understood  as  admitting  heir- 
ship in  respect  o/* /Ae  landy  t.  e. 
that  the  very  land  descended 
from  A.<,  the  ancestor,  to  B,,  the 
heir^  he  admits  himself  out  of 
court !    if«    as  admitting   only 


that  A.  died  seised,  and  that  J^ 
is  next  of  blood, — denying  ll« 
descent  of  the  land,  —  he  doe* 
not  admit  a  primA  facie  title  i« 
B.,  and  see  infrd,  ()73  (*> 
674  («). 
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I  well  as  for  the  two  former,  there  are  authorities  to 
bew  that  the  defendant  is  entitled  to  begin  at  the  trial 
The  right  of  the  devisee  to  begin,  in  a  case  between 
le  heir-at-law  and  himself,  where  the  seisin  and  heir- 
lip  are  admitted,  was  settled  so  long  ago  as  the  case  of 
oodtitle  d.  Bevett  v.  Biaham  (a),  and  has  never  been 
e  subject  of  dispute  since.    That  case,  indeed,  goes 
rther  than  is  necessary  for  the  present  case ;  for,  it 
cided,  that  the  defendant  in  ejectment  was  entitled  to 
e   general   reply,   where   the    plaintiff,   claiming   by 
iacent,  proved  his  pedigree,  and  stopped,  and  the  de- 
ndant  set  up  a  new  case,  in  his  defence,  which  was 
iswered  by  evidence  on  the  part  of  the  plaintiff* 
With  regard  to  the  case  of  parties  claiming  respect 
rely  under  a  will  and  codicil.  Doe  d.  Corbelt  v.  Corbetl  (b) 
a  distinct  authority.     There,  the  lessor  of  the  plaintiff 
limed  under  a  will,  and  the  defendant  under  a  codicil 
ereto,  the  validity  of  which  was  the  question  between 
em.     The   pleadings  being  o(>ened,   the  defendant's 
ansel  said  they  admitted  the  title  of  the  lessor  of 
e  plaintiff  under  the  will,  and  claimed  the  right  of 
St  proving  their  case,  and  having  the  general  reply ; 
lying  on  Goodtitle  d.  Revett  v.  Braham.  {a)     On  the 
rt  of  the  lessor  of  the  plaintiff,  that  rule  was  denied 
be  applicable  to  a  case  where  each  of  the  contending 
rties  claimed  as  devisee  of  the  same  testator.     But 
yletf^  J.,  held  that  the  principle  was  the  same  in  both 
leSy  and  that  a  devisee  named  in  the  codicil,  stands  in 
$  same  relation  to  the  devisee  named  in  the  will,  as 
I  devisee  named  in  the  will  does  to  the  heir-at-law. 
lat  was  a  decision  of  a  most  able  judge,  which  has 
rer    been    questioned,   and  between  which  and   the 
»ent  case,  there  is  no  distinction  in  good  sense.    The 
ne  principle  was  acted  upon  in  Doe  d.  IVoUaslon  v. 


.1848 

Doe 

Batheb 

Bbatitb. 


{a)  4  T.  R.  498. 


(6)  3Cam|i6.368« 
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(0),  in  which  cam  it  was  Tukd,  'flmW  n 
ment  bj  lessors  claiming  tfaroujffa 
A^  where  the  deiendantadintfeBall  the 
first,  aod  claims  under  a  will  of  A^  the  rinhndant  is 
tilled  to  begin.    That  was  an  aeiion  bniii{rht — «■  the 
miiie  of  a  fmrtj  claiming  as  lieir  oF  Mis.  SapUm 
and  of  Jokm  CHavell^  and  aiao  on  a  dsmiK  fraai  the    cf^ 
viaees  of  Mrs.  Adbaftb^'^tD  raunar  property  which  1|^ 
belong  to  John  OmfeiL  After  his  daath,  MnL  Rkkanif, 
his  hein  entered,  and  deiriaed  the  prof  igrt  v  tothedehodspt 
The  defendant  daimad  under  a  will  ft  Jolm  CUmIL  (6) 


<  ei  1  Jf  ^  JUL  996. 

{i  )   W9iiaaiam.  ifae  lemar  of 
xw  iMumnf.  msT  be  coo^dered 
M  naviac  vi  vp  %wt  titlflK— ^mk 
aaviiic  coLimecl  bTthrer  denvB^ 
t:v«  triis    UTidtS'  til*'  «pisiTi   of 
CSmoC  antl  Vwr  two  Hwj  •sti vf 
uiim  vnner  tbe  aeiaiii  of  Mis. 
JKfdbicr^  1.  His  fi-s:  thk,  im- 
dr*  t^  o-witi  of  Cbmidl.  wk, 
'dnc  CSovrff  r^iod  onBed.  and  that 
^    nab:    Qnemded    to   Mn. 
i?Tsiic*id».  SF  htf  bnr.  and  from 
li  T    tv    WttDmtitmL,   m  hm   of 
Cicrtdi    £.  Hii  ■wond  tiik  as- 
Qf<T  C^BPBb.  vsk.  dua  CiaveV  diod 
Kiipd.  ^a:  ^it  land  dnomded 
tD  li3«.  Jbflkorit,  ibat  id»  b^ 
cuDT  «aKl»  and  nuc  dir  liad 
desKfaaec  frnxE  be  ir  FUburtoik.. 
»  hr^  bRT.     5.  Hit  :bb-d  mke 
naio-  Civna]?  wak.  "diax  GmimB 
died  KiB&d.  ibax  ibr  ini  d^ 
Bcadsd  tD  M21.  JKxItfndf.  that 
sbr  bei*ne  wisd.  aai  dmnd 
to  WiTmmm.     4l  Hji  &W  ctje 

of    Mn. 


aaa  ibas 
tbe  Uski  deuoaied  «o  VUa<«M 
and  ber.  5.  Hs 
mder  die  aesKS  «f 
Mn. 


to  FaAsatoa,  aad  &d  KUid. 
l%e  aeeond  and  dnrd  titieiiBa/ 
be  jcfQU'dfid  aa  auimfluoQi.  tf 
artoal  aoinii  in  fa  ia  Ifn* 
ftdbimit,  woaii)  TCsder  an  prior 

aekiw  iuiuialaiaL  If  the  id- 
mkaiim  tenderod  b?  8b  Jf  a** 
AnrM  bad  beea  of  tbe  foortk 
dtk,  h  would  bate  been  tbe 
ordinar?  caw  e^  a  deriiee,  a^ 
nittinf;' die  ^mai  Ad«  tilb  <f 
die  beir.  If  die  defeodist 
TTRted  hifi  caae  solely  npon  tin 
deriie  ta  bna,  diere  seoni  ts 
be  T)D  laaaoB  wbj  toeb  aa  1^ 
xnuaioii  dioold  not  bive  bid 
made  and  aoeepted.  Tbe  (fi^ 
fovooebetwcea  aacbantiaii' 
noD  and  that  actually  isa^ 
^yjieaxs  to  be,  tbat  tbe  defeo^ 
ant,  inslBad  of  admittiiic  ^ 
FoOaceaa  was  beir  of  a  p«ni* 
wbo  bad  died  aeiaed,  admita' 
him  to  be'tbe  vealreprneotitiit 

of  aacb  beir. 

la  leplcTin,  where  tbeMa^ 
ant  aTOwed  under  a  lesK  A^ 
dw  plaindr,  to  wbicb  dafMi- 
dC  fdeaded  noa  ail  >b0hi%  tf' 
aim  odier  pleas  tbe  proof  ^ 
wbicb  lay  on  tbe  phfaidC  i* 
defendant  was  held  to  beciarirf 
m  begin,  iaasmnch  as  tbi«^ 


J 


11  VICTORIA. 


•19 


{ir  Jamet  Scarlett^  for  the  defendant,  claimed,  the  right 
o  begin,  and  said  he  admitted  that  John  Clavell  died 
eised,  that  Mrs*  Richards  was  his  heir,  and  had  posses« 
ion  of  the  property  from  the  time  oFhis  death,  that  the 
laintiflP  was  heir  of  John  Clavell  and  of  Mrs.  Richards^ 
nd  that  the  plaintiff  was  entitled  to  a  verdict,  unless  he, 
n  the  part  of  the  defendant,  proved  the  will  of  John 
llavelL  He  argued,  that  the  proper  mode  of  trying  the 
ight  to  begin,  was,  by  considering  the  case  as  it  would 
lave  l)een  if  the  parties  had  deduced  their  titles  in  the 
headings :  in  that  case,  the  averment  by  the  defendant, 
n  answer  to  the  plaintiff's  title,  would  have  been,  that 
fohn  Clavell  had  made  the  will  in  question,  and  the  plain* 
iff  must  have  traversed  that:  upon  which,  the  affirmative 
»f  the  issue  would  have  been  on  the  plaintiff  [meaning, 
he  defendant],  as  it  was  there,  in  fact ;  the  only  question 
lelng,  did  Clavell  mviVe  the  will,  or  did  he  not.  Wilde^ 
leijf.,  eanirdy  upon  the  authority  of  Doe  d.  Tttcker  v« 
Titeter  (/i),  insisted,  that,  in  order  to  entitle  him  te 
i^;in,  the  defendant  was  bound  to  admit  the  plaintiff's 
dMe  case ;  that  it  was  part  of  the  plaintiff's  case,  that 
If  rs.  Richards  died  seised  (b\  which  could  not  be,  if 
bAn  Clavell  made  the  will  in  question;  that  the  de- 
sndant  might  meet  the  plaintiff's  case  by  some  subse^ 
aent  fact  defeating  thnt  case,  but  he  must  admit  all  that 
be  plaintiff  was  bound  to  prove,  to  make  out  his  case ; 
nd  that  the  plaintiff  was  not  bound  to  take  admissions, 
xeept  in  the  single  case  of  the  heir-at<?law  of  the  person 


18i8. 


dstence  of  the  lease  was  esta- 
lished.    Ward  v.  '■,  cor. 

furr§ughy  J,,  DonAetter  Ac- 
aes,  18th  Jvly,  1823.  The 
ttnied  judge  alto  held  that  the 
brenmstance  of  the  plaintiff's 
aving  been  permitted,  under  an 
cder  made  at  chamben  by  Mr. 
f •  Park,  to  pay  money  into  court 
ipoQ  the  issue  of  riens  in  ariere 

u 


made  no  differeace^  the  plaintiff 
not  having  withdrawn  hit  plea 
of  Mon  Miyoohim.— M88. 

(a)  M.^M.5S6. 

(6)  This  would  be  in  respect 
of  WoUoitont  claim  as  heir  of 
Mrs.  Richardi,  but  not  in  re* 
spect  of  his  daim  m  heir  of 
Claveil,  though  tracing  his  de-* 
scent  through  her. 

U4 
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last  seised.    Lord  Daman  said :  ^  It  is  the  daty  oi 
jadge,  in  cases  of  this  sort,  to  decide  the  right  to  be^ 
as  far  as  can  be^on  some  certain  principle;  and  I  tbi 
that,  on   prindple,   the  defendant  admits  enough 
entitle  him  to  begin.     Here,  the  defendant  admits      i 
the  plaintiff  requires  to  entitle  him  to  a  verdict,  exo«e] 
the  single  (act  of  the  descent  to  Sophia  Richards :  tk%m 
he  proposes  to  defeat  by  a  will  which  he  will  have   t 
pro¥e^  and,  on  that  will,  is  the  single  issue  in  the  catase 
I^  instead  of  the  general  form  and  statement  in  eject« 
ment,  the  titles  had  been  adduced  in  the  pleadings,  die 
issue  must  have  been  on  the  will;  and  I  think  that  isi 
correct  mode  of  trying  the  question«(a)   I  do  notagreeto. 
the  doctrine  that  the  plaintiff  is  not  bound  to  take  an 
admis«on  in  any  other  case  than  that  mentioned.    I 
remember  a  case  at  KoUingham^  in  which  I  was  for  tbe 
defendant,  claiming  under  a  will :  the  plaintiff  claimed 
under  a  prior  will,  which  I  admitted,  and  (I)  was  alioved 
to  begin.     The  defendant  is,  in  my  opinion,  entitled  to 
begin  in  thb  case."     \^MauU^  J.     You  cannot  rely  on 
that  case   as   being  immaculate  in  point  of  law ;  fuTr » 
Lord  Denwuin  is  there  made  to  apply  the  test  of  special 
pleading,  erroneously.  (6)]     In  Doe  d.  CAamberlaynef* 
IJo9fd[c\    a  landlord  having  obtained  a  verdict  oa 


(a)  If  ralbitoii  had  brought 
a  writ  of  enorj  nrr  abaiamemt, 
as  heir  of  OavtBy  be  would  in 
his  count,  hare  alleged  the 
seisin  of  OdtW/,  that  CkcWr  died 
seised,  that  the  land  (t.  e.  the 
right)  descended  to  Mrs. 
lli€kardt  as  sister  and  heir, 
that  Mrs.  Bkhards  died,  that 
the  land  descended  to  WoUaston 
as  cousin  and  heir  of  CiaveOy 
and  that,  after  the  deatii  of 
CkittU,  Barnes  entered  as  an 
ahator.  To  this  Bamei  would 
hare  pleaded  the  derise  to  him- 
wdfy  and  the  parties  would  hare 


gone  to  trial  upon  a  trsTene  of 
this  derise  in  the  replicatioD. 

The  test  appears  to  be  ka 
applicable  to  a  contest  oetmca 
successive    devisees,  injaniHl 

a   plea    of  non   devin^^ 


as 


pleaded  to  the  first  devise  hj 
the  second  devisee,  would  sot 
only  put  the  msking  of  ^ 
first  will  in  issue,  but  wookl 
also  let  in  evidence  of  t  codicil 

(b)  Quctre.  As  to  this  point, 
see  the  preceding  note. 

(c)  Hereford    summer  »• 
sizes,  1811,  PeakeiEMSfJi' 


J 


11  VICTORIA, 


661 


nture  of  a  lease,  the  tenant  brought  a  cross  eject- 
;  the  defendant,  admitting  the  lease,  began  by 
ig  acts  of  forfeiture,  and  La'ncrencCi  J.,  held  his 
el  to  be  entitled  to  the  general  reply.  The  like 
jled  by  Le  Blam^  J.,  in  replevin  (a),  where  the  de- 
nt did  not  plead  the  general  issue,  but  took  the 
ative  on  himself,  by  pleading  liberum  ienementum : 
'd  V.  Croke.  {b)  It  will  be  said  thnt  the  admission 
alls  short  of  an  admission  of  the  plaintiff's  whole 
nasmuch  as  it  does  not  allow  that  the  will  under 

the  lessor  of  the  plaintiff  claims,  was  the  last  will 
^lament  of  the  testator.      It  is  true,  the  admission 

complete  and  conclusive  :  neither  is  it  in  the  case 
;r  and  devisee ;  for,  there  the  defendant  does  not 

that  the  ancestor  died  intestate.  That  the  will 
'  which  the  lessor  of  the  plaintiff  claims,  is  revoked 
lestroyed  by  a  subsequent  disposition  of  the  pro- 
,  is  no  part  of  the  plaintiff*^  case.  [^Cresmell^  J. 
e  case  of  heir  and   devisee,   you   admit  that  the 

remains  in  the  same  position  as  heir,  and  has 
ime  claim,  down  to  the  death  of  the  ancestor,  and 
he  latter  died  seised.  Here,  however,  it  is  not  ad- 
i  that  the  lessor  of  the  plaintiff  was  devisee  at  the 
fthe  testators  death,  (c)  Mauley  J.  In  Doe  d.  Tucker 
ckefy  it  was  held,  in  ejectment  by  the  heir-at-law, 
lie  defendant  was  not  entitled  to  begin,  by  admit- 
tbe  heirship  and  the  seisin  of  the  ancestor  unless 
ted  by  a  conveyance  made  by  the  ancestor,  under 
I  the  defendant  claimed.  Is  not  the  test,  whether 
efendant's  case,  if  stated  in  pleading,  would  admit 


1846. 


This  would  seem  to  have 
m  action  of  trespass  qxiare 
\m  Jregit,  unless  it  is  to  be 
ed,  from  the  use  of  the 
"  repleyin,"  that  the  ac- 
rts  trespass  de  bonh  as^ 
ii  for  goods  taken  as  a 
ai,  in  which  the  defendant 


pleaded  freehold^  &c.,  in  him- 
self, with  a  justification  for  da- 
mage feasance. 

(b)  Oxford  summer  assizes, 
181 1.  Peakes  Evid.  5.  n.  And 
see  Hodges  v.  Holder^  S  Campb, 
366. 

(c)  Fide  sujn*d,  656  (a). 
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the  plaintiff's  case  ?]     There  is  some  diflScuIty  in  tp* 
plying  the  ordinary  rules  of  pleading  to  an  action  of 
ejectment.      In  Doe  A.  Corbett  v.  Corbetfj  if  the  plaintit 
had  set  out  the  will,  the  defendant  might  have  contented 
himself  with  pleading  the  codicil,  (a)     ^Maulei  J.    Th$ 
common  mode  of  pleading  a  will,  is,  to  state  that  it 
remained  in  full  force  and  unrevoked  down  to  the  timi 
of  the  testator's  death.  (&)]     The  true  rule  to  be  deduced 
from  all  the  authorities,  is,  that,  wherever,  in  ejectment, 
the  defendant  at  once  admits  a  case  which  would,  withoat 
more,  entitle  the  lessor  of  the  plaintiff  to  a  verdict,  the 
defendant  is  entitled  to  be^in*      The  case  alluded  to  by 
Lord  Denmatit  in  Doed.  ll'oUaston  v.  Barnes^  is  preciikdy 
this  case.   And  Vat^han^  B.,  in  Doe  A.  Warren  xk  Brty{()^ 
seems  to  treat  an  admission  like  that  in  this  case  as  OM 
that  would  entitle  the  defendant  to  begin.     There,  eacli 
party  claimed  as  heir*at-law,  and  the  real  question  was, 
as  to  the  legitimacy  of  the  defendant,  who  was  clearly 
heir,  if  legitimate :  and  it  was  proposed,  on  his  behalf 
to  admit,  that,  unless  he  were  legitimate,  the  lener  of 
the  plaintiff  was  the  heir-at-law.    But  the  learned  baroQ 
said :  '*  I  think  the  plaintiff  is  in  this  case  entided  to 
begin.     Generally,  the  party  on  whom  tlie  afflnnatift 
lies  has  that  right:  the  fallacy  is,  in  the  applicattoo  of 
that  rule  to  the  particular  case.      The  question  here  is, 
whether  the  lessor  of  the  plaintiff  is  heir-at-law  odJatmtk 
Bray ;  and  the  affirmative  of  that  issue  is  on  the  plaio- 
tiff:  it  may  turn  out  that  this  question  turns  entirely  on 
the  legitimacy  of  A.  Bray  (one  of  the  defendantsjb  bat 
still  the  issue  is  not  on  that  fact,  but  on  the  heirship  of 


(a)  Qu(Ere,  whether  the  de« 
visee  under  the  codicil  might  not 
have  traverted  the  first  devise. 

(b)  The  form  given  by  Mr. 
GhiUy  runs  thus :  — "  And  the 
said  E.  F.  afterwards^  to  wit,  on 


&e.^  died  ao  aeiatd  o^  &€.,  with* 
out  altering  his  said  will  ss  ts 
his  said  devise."  The  mskiiv 
of  thiit  codicil  would,  of  eoom^ 
be  an  ''  altering"  of  the  Mm. 
(e)  M.SiM.\66. 
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9  lessor  of  the  plaintiff.  In  the  cases  cited  (a)s  the 
mission  was  of  the  heirship,  or  of  the  validity  of  a 
tor  will;  and  then,  the  case  turned  entirely  on  a  suh* 
fuent  question^-^  the  validity  of  a  to///,  or  codicil^  of 
lieh  the  defendant  was  to  prove  the  affirmative:  here, 
3  admission  does  not  go  so  far,  and  I  think  it  does  not 
m  the  defendant  the  right  of  beginning."  In  Doed* 
tekerv.  Tucker^  the  lessor  of  the  plaintiff  could  not  re- 
¥er  without  shewing  that  his  ancestor  died  seised,  -— 
ikct  which  the  defendant  did  not  admit.  The  prin- 
3le  upon  which  all  the  cases  proceed,  is,  that  the  de- 
ddant  admits  the  plaintiff's  case  in  omnibus.  An 
Imission  of  the  plaintiff*s  whole  case,  means,  not  an 
Imission  of  all  the  facts  that  will  entitle  him  to  recover, 
It  an  admission  of  all  that  he  is  bound   to  prove, 

make  out  his  case.  Thefe  is  nothing  in  the  defend* 
Its'' case  that  is  inconsistent  with  the  admission  that  the 
ill  under  which  the  plaintiff  claims,  was  duly  made, 
id  that  the  property  in  question  was  thereby  devised 
I  him,  iMaule^  J.  Is  it  competent  to  the  defendants  to 
ill  witnesses  to  contradict  any  part  of  the  case  which 
ley  have  admitted?  The  will  has  no  operation  until  the 
Mh  of  the  testator.  The  continuance  of  the  will  down 
I  the  time  of  the  death,  is  not  admitted.  (&)]  The  same 
irt  of  reasoning  would  impose  upon  the  defendant,  in 
le  case  between  heir  and  devisee,  the  necessity  of  ad* 
itting  that  the  ancestor  died  intestate.  Great  incon- 
mience,  and  useless  consumption  of  time  would  result 
om  permitting  the  plaintiff  to  go  into  a  case  that  the 
sfendants  are  prepared  to  admit:  and  it  is  not  desirable 
lat  a  practice  that  has  so  long  prevailed  should  now  be 
Qsettled. 

Formerly,  in  ejectionejirmie^  the  pleadings  were  special. 
he  respective  titles  of  the  parties  were  alleged  upon 

(a)  Ooodtitle   d.  JRevett  v.  (b)  Vids   suprd,   656   (a), 

raham.  and  i>M  d.  Carbett  v.     661  (c) ;  i;0-d  673  (6)|  674.  (a) 
frbeiL 
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tlie  record,  {a)  If  the  defendant  might  have  so  shaped 
his  defence,  before  the  introduction  of  the  modern  action 
of  ejectment,  as  to  acquire  a  right  to  begin  at  the  trial, 
the  alteration  in  the  course  of  proceeding  will  impose 
upon  him  a  hardship  that  never  could  have  been  con- 
templated* {^Mauley  J.  How  would  you,  in  such  a  can 
as  this,  plead  specially,  without  argumentatively  denying 
the  title  of  the  lessor  of  the  plaintifl?  ]  By  giving  colour 
under  the  first  will, — a  precedent  for  which  is  to  be 
found  in  RastaU.  {b)  iMaule,  J.  The  plaintiff  might, 
if  he  pleased,  state  his  own  title:  and  then  the  will 
would  come  in  truly,  upon  his  allegation,  instead  of,  by 
way  of  colour,  from  the  defendant.]  The  plaintiff's  title 
never  was  alleged  in  the  declaration.  [Maule^  J.  Yoor 
argument  assumes  that  a  defendant  in  ejectment  might 
always  entitle  himself  to  begin.]  It  is  submitted  that 
the  test  as  to  special  pleading,  is  the  true  test.  If  titles 
were  pleaded  specially  in  ejectment,  as  formerly,  the 
defendant  could  always  command  the  right  to  begin, 
where  he  chose  so  to  plead  as  to  admit  the  title  of  the 
lessor  of  the  plaintiff. 

Assuming   that  the  learned  serjeant   was  wrong  in 
holding  the  defendants  to  be  entitled  to  begin,  this,  under 
the  circumstances,  is  no  ground  for  sending  the  cause 
down  to  a  new  trial.     In  HucJcman  v.  Femie  (c),  Lord 
Abingcr^  in  reference  to  the  right  to  begin,  said:  "I 
cannot  say  that  we  should  interfere  in  a  very  doabtTuI 
case ;  but,  if  the  decision  of  the  court  were  clearly  and 
manifestly  wrong  (rf),  the  court  would  interfere  to  set  it 
right."      In  EdTcards  v.  Matthews  (tf).  Pollock^  B.,  de- 
livering the  judgment  of  the  court,  said:  "It  may  be 


(a)  See  Lilly's  Entries, 
Vol.  I.  p.  205. 

(6)  Rast,  Ent  641.  tit  Tres- 
pa98  in  Executors,  6. 

(c)  SM.SiW.5\l. 

id)  '^  Did  clear  and  mani- 


fest wrong : "  as  corrected  hf 
Parke,  B.,    15  M.  S^  WM* 

(c)  16  Law  Journ.iN.S' 
Exch.  291. 
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loubted  whether  there  is  any  rule  laid  down*  We 
:hink  there  is  not,  apparently;  and  the  rule  adopted 
n  this  court  is  this  —  that  a  direction  at  the  trials 
iiat  the  defendant  should  begin,  or  that  the  plaintiff 
should  begin,  where  the  issue  is  on  the  other  party, 
8  not  sufficient  ground,  of  itself,  to  claim  a  new  trial» 
inless  it  shall  sufficiently  appear,  that,  in  consequence, 
;he  course  of  justice  has  been  interrupted,  and  some 
mbstantial  injury,  affecting  the  trial  of  the  issue,  has 
i>een  sustained.  In  the  present  case,  it  appears,  that, 
after  the  judgment  was  admitted,  which  in  fact  formed 
part  of  the  plaintiff's  case,  the  burthen  of  proof  lay 
on  the  plaintiffs,  who  had  to  impeach  the  judgment. 
I  admit,  indeed,  that  my  own  impression  at  a  former 
period,  was  very  strong, — that  a  miscarriage  on  the  sub- 
ject of  who  should  begin,  was  so  important,  and  might 
in  many  instances  lead  to  so  much  interference  with  the 
course  of  justice,  that  it  would  be  a  ground  for  a  new 
trial.  But,  referring  to  the  authority  of  the  court  in  the 
case  I  have  alluded  to,  it  appears  to  me  that  it  must  be 
an  ingredient  in  the  inquiry,  whether  any  mischief  has 
been  done  by  the  course  that  is  taken.''  In  Geach  v. 
Ingall  {a)y  the  same  learned  judge  says;  *' There  can 
be  no  doubt,  since  the  case  of  Huckman  v.  Femie^  that, 
where  it  is  clear  that  wrong  has  been  done  by  the  ruling 
of  a  judge  at  nisi  prius,  as  to  which  party  should  begin, 
by  the  onus  of  proof  being  thereby  imposed  upon  the 
wrong  party,  the  court  in  banc  will  interpose  to  correct 
the  error.  On  the  other  hand,  they  will  not  interfere, 
if  the  matter  be  at  all  doubtful ;  nor  is  the  mere  order 
if  beginning  of  ani)  consequence^  So,  in  Ashhy  v. 
Bates  (6),  Alderson,  B.,  said :  "  With  respect  to  the 
point -^whether  we  ought  to  grant  a  new  trial  on  the 
ground  that  the  plaintiffs  were  prevented  from  beginning, 


1848. 

Dob 

d. 

Bathkr 

V, 
BllATIffl. 


(a)   HM.S^W.gS. 


(6)  15  3f.  ^  r.  589. 
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—  I  have  had  much  doubt"     And  Bollfe^  B^  said : 
consider  it  a  sort  of  scandal  to  the  administration 
justice,  that  the  question  of  the  right  to  begin  at 
prius  should  ever  be  made^j?^  se^  a  ground  for  grant^in 
a  new  trial.    I  should  have  thought  it  much  better  if  tfa 
courts  had  laid  down  some  general  rule  that  the  di^ 
cretion  of  the  judge  on  such  a  point  should  be  conclu- 
sive ;  for,  if,  from  the  one  party  beginning,  instead  of 
the  oiher,  or  from  other  causes,   the  verdict  was  un- 
satisfactory to  the  judge,  and  afterwards  to  the  courtf  a 
new  trial  would  then  be  granted.     It  seems  to  me,  that, 
if  the  evidence  is  satisfactory,  there  is  no  more  ground 
for  granting  a  new  trial  because  the  plaintiff  began  or 
the  defendant  began,  than  because  the  cause  was  taken 
late,  when  every  one  was  tired,  or  for  many  other  like 
reasons/'      It  is  clear,  therefore,  that  the  court  will  noC 
grant  a  new  trial,  on  the  ground  that  the  wrong  party 
was  allowed  to  begin,  unless  positive  injustice  has  been 
done  thereby,  •—  and  that  cannot  be  suggested  here. 


Talfourd^   Serjt.,    Whateley^  and   Whiimore^  in  sup- 
port of  the  rule.     It  may  be  conceded  that  the  practicei 
in  the  single  case  of  heir  and  devisee,  is  as  stated.    But 
the  case  of  Goodtitle  d.  ReveU  v.  Braham^  which  is  the 
foundation  upon  which  that  doctrine  rests,  cannot  not 
be  sustained  to  its  full  extent :  Doe  d.  Pill  v.  Wilson,  (a) 
Here,  the  judge  had  no  right,  by  looking  into  the  plain* 
tiff's  case,  to  displace  him  from  his  legitimate  positioOf 
and  to  compel  him  to  Accept  an  admission  of  a  part 
only  of  the  facts  upon  which  he  relied  to  support  l)i< 
claim  to  a  verdict.     The  plaintiff  had  a  right  to  sfl/i 
I  will  not  tell  the  judge,  but  I  insist  upon  my  right  to 
present  in  my  own  way  to  the  jury,  the  facts  and  cir* 
cumstgnces  upon  which  my  claim  is  founded.    In  tbe 


(a)  1  J(f.  4* /2o(.  SdS. 
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case  of  heir  and  devisee,  the  admission  is  of  a  dry  inde- 
pendent fact,  which  cannot  afterwards  be  questioned  in 
:he  cause.  Here,  however,  every  fact  that  is  involved 
in  the  supposed  admission,  is  afterwards  made  the  sub- 
ect  of  Contest  The  only  cases  that  bear  an  aspect  un- 
faYourable  to  the  lessor  of  the  plaintiff,  are.  Doe  d. 
Corbett  v.  Corbettj  and  Doe  d.  WoUaston  v.  Barnes^  nei- 
ther of  which  is  at  all  satisfactory;  the  latter  being  clearly 
iNrrong.  And,  with  regard  to  the  case  mentioned  by 
Lord  Denmatij  in  Doe  d.  WoUaston  v.  Barnes^  we  are 
i]Qite  in  the  dark  as  to  the  circumstances  upon  which 
the  ruling  there  took  place.  It  may  have  been  matter 
of  consent,  or  there  may  have  been  no  opportunity, 
or  no  desire  on  the  part  of  the  plaintiff,  to  review  it* 
And,  after  all,  decisionn  at  nisi  prius  upon  this  subject, 
ire  entitled  to  very  little  weight,  unless  all  the  sur- 
rounding circumstances  and  influences  are  ascertained. 
The  court  is,  therefore,  not  fettered  by  any  biniling 
lothority.  iMaukf  J.  If  the  lessor  of  the  plaintiff 
had  commenced  here,  and  had  contented  himself  with 
limply  proving  the  execution  of  the  will  of  the  23rd  of 
September  ;  and  the  defendants  had  then  proved  the  due 
execution  of  the  will  of  the  26th  of  December^  revokmg 
the  prior  devise;  could  the  plaintiff,  in  reply,  have 
l^iven  evidence  of  acts  and  declarations  on  the  part  of 
the  testator,  down  to  the  last  moment  of  his  existence, 
inconsistent  with  the  revocation  of  the  first  devise?] 
That  he  could,  is,  at  the  least,  extremely  doubtful. 
[Maule^  J.  I  think  the  lessor  of  the  plaintiff  would  not 
lUitatn  his  case,  without  proving  that  the  will  under 
which  he  claimed,  was  subsisting  and  unrevoked  at  the 
time  of  the  testator's  death,  (a)]  The  admission  here  falls 
infinitely  short  of  that.     In  Doe  d.  Ijcwis  v.Lewis{b)j 


J  848. 


.  (a)  This  evidence  would  be 
vequired  after  a  primd  facie 
caie  of  revocation  had  been 
noide,    until    when    the   will 


would  be  presumed   to  have 
continuance. 

(6)  I  Carr.  S^  K.  122. 
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the  lessor  of  the  plaintiff  claimed  as  heir  of  one  W* 
LemSi  and  the  defendant  claimed  the  vAole  of  the  pro* 
perty  as  devisee  under  the  will  of  W.  Lewist  and  pari 
of  it  also  under  the  settlement  made  on  her  marriage 
with   JV.  Lewis :  and  it  was  held  that  the  defendant's 
admitting  at  the  trial  that  the  lessor  of  the  plaintiff  was 
the  heir  of  W.  Lexis^  did  not  entitle  the  defendant^  to 
begin ;  but  that,  if  the  defendant  had  claimed  title  under 
the  will  only,  and  had  admitted  the  title  of  the  lessor  of 
the   plaintiff  as   heir,   it  would   have  been  otherwise. 
There  is  no  difference  in  principle  between  an  admissioa 
of  a  seisin  continuing  down  to  the  death  of  the  ancestor^ 
and  that  of  the  subsistence  of  a  will  down  to  the  death 
of  the  testator.      If  the  argument  on  the  part  of  the 
defendants  be  well  founded,  the  right  to  begin,  in  every 
case  between  landlord  and  tenant,  would  shift  accord- 
ing to  the  extent  of  the  admissions  made  on  the  one 
side  and  on  the  other.     Here,  the  plaintiff  had  an  on- 
questionable  right  to  prove  affirmatively  that  the  will 
of  the  23rd  oi  September  was  recognised  by  the  testator^ 
and  remained  uncancelled  and  unrevoked,  down  to  the 
time  of  his  death.     And  it  is  impossible  to  say  that  the 
plaintiff  has  not  suffered  great  prejudice  from  beiog 
prevented  from  so  presenting  his  case  to  the  jury  in  the 
first  instance.     Doe  d.  Tticker  v.  Tucker  (a)  is  a  distinct 
authority  to  shew,  that,  to  entitle  the  defendant  in  eject- 
ment to  begin,  the   plaintiff's  whole  jmrnd  facie  case 
must  be  admitted. 

That  the  improper  ruling  of  the  judge  in  this  respedi 
is  ground  for  granting  a  new  trial,  is  clear  from  QeoA 
v.  Ingall  and  Ashby  v.  Bates*  In  the  former  of  these 
cases,  AldersoHj  B.,  observes :  ^^  There  is  this  additional 
reason  why  the  court  should  review  the  decision  of  a 
judge  at  nisi  prius,  as  to  the  right  to  begin,  vis*  that, 
although  that  decision  be  erroneous,  still,  if  the  judge     j 


(a)  M.  cS  M.  536. 
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has  aFterwards  directed  the  Jury  rightly  on  the  issues 

joined,  no  remedy  can  be  liad  by  bill  oF  exceptions. 

The  injury  caused,  by  his  ruling  on  this  point,  thereFore, 

is  one  which  it  falls  within  the  general  power  of  the 

court  to  correct;  and  it  is  like  the  cases  of  verdicts 

against  evidence,  where  new  trials  are  granted,  not  as 

matter  of  right,  but  as  matter  of  judgment."  [Cress^ellj  J. 

I  am  by  no  means  sure  that  a  bill  of  exceptions  would 

not  lie  in  such  a  case.]  In  Aihhy  v.  Batesy  Pollock^  C.  B., 

says:  ^*  It  unhappily  still  remains  of  great  importance 

to  the  administration  of  justice  by  a  jury,  that  the  right 

to  begin  should  be  correctly  adjudicated  on ;  for,  all 

who  are  conversant* with  those  trials  at  nisi  prius  in 

which  the  address  of  counsel  may  materially  aiFect  the 

result,  well  know  that  the  issue  often  ultimately  depends 

on  the  decision  of  the  question  which  party  has  a  right 

to  begin.     And,  in  such  cases,  the  erroneous  ruling  of 

A  jodge  on  that  subject,  should  be  corrected  by  the  court 

iQ  banc     The  increasing  intelligence  of  juries  may,  ere 

long,  reqder  motions  on  this  ground  needless;  but  we 

Cannot  yet  affirm  that  any  erroneous  impressions  created 

'Q  their  minds  in  the  course  of  a  cause,  can  be  easily  set 

right  by  the  summing  up  of  the  judge.     In  some  cases, 

^e  right  to  begin  may  properly  be  matter  for  the  judge's 

dixreUon;  while  there  are  others,  in  whjch  it  is  of  the 

utmost  importance   that. the  suitor,   who,   in  point  of 

practice,  has  the  right  to  begin,  should  exercise  that 

right  accordingly."     And  Platt^  B.,  said :  "  I  am  not 

Averse  to  applications  of  this  nature;  for,  I  think  it  of 

^  last  importance  that  the  discretion  of  a  judge,  as 

^ercised  at  nbi  prius,  should  be  extensively  revised  by 

^  superior  wisdom  of  the  court  from  which  the  record 

^Kiianates;  and  that  any  misdiscretion  of  his,  by  which 

^justice  is  worked,  whether  by  placing  a  party  in  an 

^fortunate  position  from  not  having  his  case  properly 

discussed   before   the  jury,   or   in  any  other  matters, 

^^uld  be  equally  subject  to  the  jurisdiction  of  that  court." 

VOL.V. —  C.B.         X  X 
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And,  although  there  are  remarks  ofsome  of  the  judges  ex- 
pressive  of  regret  that  this  was  not  a  matter  left  wholly  to 
the  discretion  of  the  judge  who  presides  at  the  trial,  there- 
suit  of  all  the  cases  is,  that  a  new  trial  will  be  granted 
where  the  ruling  has  done**  clear  and  manifest  wrong.** 
Here,  the  lessor  of  the  plaintiff  has  evidently  sustained 
clear  and  manifest  wrong. 


CoLTMAN,  J.    There  are  undoubtedly  some  decbions 
that  favour  the  notion  that  the  defendants  in  this  cue 
were  entitled  to  begin.     Dae  d.  Corbett  v.  Corbdt^  Doei> 
Wollasion  v.  Barnes^  and  the  case  referred  to  by  Lofd 
Denman  in  the  latter  case,  though  nisi  prius  decisions 
only,  are  certainly  entitled  to  great  respect.    But,  at  (be 
same  time,  they  are  open  to  the  observation  that  it  does 
not  appear  that  there  was,  in  either  of  them,  the  desire 
or  the  opportunity  of  bringing  them  before  the  court  («) 
In  Doe  d.  Corbett  v.  Corbett^  it  must  have  been  a  mit- 
ter  of  indifference ;  for,  whichever  side  commenced,  tbe 
result  must  have  been  the  same.     And,  with  regard  (o 
the  case  referred  to  by  Lord  Denman^  in  Doe  d.  Wd' 
laston  V.  Barnes^  we  have  no  record  of  the  particolari) 
nor  have  we  any  means  of  knowing  whether  the  plaintif 
had  or  had  not  an  opportunity  to  contest  the  proprielj 
of  the  ruling.     With  all  due  respect  to   the  learned 
judges  who   presided,   it   is   unnecessary,  as  it  sceos 
to  me,  in  the  present  case,  to  consider  the  priodple 
upon  which  those  decisions  proceeded.    They  appear  to 
me  to  rest  upon  an  analogy  which  does  not  support 
them,  viz.  to  the  case  of  heir  and  devisee.     In  sudii 
case,  the  title  of  the  heir-at-law,  is  perfectly  insnltted 
and  distinct  from  that  of  the  devisee.     To  entitle  bitn- 


(a)  In  Doe  v.  Corbett  the 
defendant,  who  had  been  al- 
lowed to  begin,  obtained  a  ver- 
dict. But  in  Doe  v.  Barnes  the 
lefendant  (at  the  trial  of  which 
the    writer    of   this  note 


preaent,)  failed  to  ettablisb  ik 
will,  which  was  proted  t»l»* 
forgery;    and  in  DoeJ*^ 
(tuprd,   650.)   tbe  deftinJtf^ 
against  whom  the  judge  hid 
ruled,  obtained  t  feidict 
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self  to  begin,  the  dePendant  must  admit  the  whole  title 
of  the  plaintiff,  that  is,  that  the  ancestor  died  seised, 
and  that  the  plaintiff  is  his  heir-at-law ;  whence  it  fol- 
lows, as  a  conclusion  of  law,  that  the  plaintiff  is  entitled 
to  recover,  unless  the  defendant  can  succeed  in  dis- 
plaring  the  title  so  admitted.  That  case  is  perfectly 
distinct  from  the  present,  (a)  Here,  the  lessor  of  the 
plaintiff  claims  as  devisee  under  a  will,  that  is,  under  a 
will  that  was  a  good  and  valid  will  at  the  time  of  the  tes- 
tator's death.  The  defendants  proposed  to  admit  a  pari 
only  of  the  plaintiff's  case ;  and,  in  fact,  set  up  a  case 
that  denies  that  the  plaintiff  is  devisee.  The  rule,  there- 
fore, is  altf^ther  inapplicable. 

It  is  not  necessary  to  say,  that,  in  evbry  case  where 
the  wrong  party  has  been  permitted  to  begin,  a  new  trial 
will  be  granted.  Here,  it  very  distinctly  appears  that  the 
plaintiff  was  put  in  a  false  position  by  the  course  that 
was  adopted  at  the  trial;  and  therefore  I  think  the  case 
most  go  down  for  a  second  investigation. 


184-8. 
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Maule,  J.  Without  stopping  to  consider  the  general 
^tion,  whether  an  erroneous  ruling  as  to  the  right  to 
begin,  is,  in  all  cases,  ground  for  a  new  trial,  —  I  am  of 
opinion  that  there  is  enough  in  this  case  to  shew  that 
die  lessor  of  the  plaintiff  has  sustained  such  a  degree  of 
probable  inconvenience  from  the  course  adopted  at  the 
trial,  as  to  entitle  him  to  have  this  rule  made  absolute. 

As  to  the  other  point,  I  think,  notwithstanding  Doe 
^*  Corbett^  and  the  case  referred  to  by  Lord  Denmany  in 
Aoe?.  Barnes^  the  defendants  here,  had  no  right  to  begin. 
Hoe  V.  Barnes  falls  within  the  general  rule,  which,  — 
whether  rightly  decided  or  not,  —  is  not  now  to  be  ques- 
tioned, viz.  that,  in  the  cl^se  of  heir  and  devisee,  the 
latter,  admitting  the  seisin  of  the  ancestor,  and  that  the 
phintiff  is  heir,  is  entitled  to  begin.     Doe  v.  Corbett  is 


(«)  Vide  mprd,  656  (o),  infrd,  6?*  (a).! 
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precisely  in  point.  But  these  matters  often  occaratnisi 
prius,  without  giving  rise  to  any  real  dispute.  And  in 
that  particular  case  there  was  much  reason  for  acquies- 
cence; seeing  that  the  party  claiming  under  the  codicili 
had  so  clear  a  case  that  the  plaintifF  could  ba?e  ik> 
interest  in  further  disputing  it.  As  to  the  anonymous 
case  mentioned  in  Doe  v.  Barnes^  we  are  not  furnished 
with  any  particulars  to  enable  us  to  see  how  far  it  is 
analogous  to  the  present  case.  Upon  principle,  I  thiok 
the  rule  which  allows  the  devisee  to  begin,  where  thedis* 
pute  is  between  him  and  the  heir,  is  not  properly  appli- 
cable here.  The  defendants  do  not,  as  in  that  case,  conree 
and  avoid  the  whole  of  the  plaintifTs  case :  on  the  con- 
trary, they  expressly  deny  it ;  for,  in  substance,  they,  br 
setting  up  the  second  will,  deny  that  the  plaintiff  b 
devisee  under  the  first.  The  only  material  part  of  the 
second  will,  is,  the  negation  of  the  plaintiff's  claim  under 
the  first.  If  the  plaintiff  is  understood  as  merely  staung 
a  will  made  in  September^  1847,  and  not  as  asking  it  to 
be  inferred  that  it  continued  a  subsisting  will  down  to 
the  time  of  the  testator's  death,  he  makes  no  case  it  all. 
Assuming  his  case  to  be  as  I  have  suggested,  that  whidi 
is  called  an  admission  on  the  part  of  the  defendants,  i^ 
in  reality,  a  mere  denial  of  the  fact  of  the  plaintiff 
being  devisee.  The  ruling  of  the  learned  judge,  tber^ 
fore,  was  wrong. 


Cresswell,  J.  I  am  of  the  same  opinion.  The 
first  question  to  be  considered,  is,  whether  the  oonrt 
has  jurisdiction  to  interfere  where  the  judge  has  allowed 
the  wrong  parly  to  begin.  Although  regret  has  been 
expressed,  that  the  discretion  of  the  judge  in  these  nuitten 
should  be  subjected  to  revFew,  I  cannot  help  thinking 
that  the  power  to  interfere  does  exist,  and  that  we  vt 
bound  to  exercise  it  when  properly  called  upon.   Adopt* 

• 

ing  the  limited  rule  suggested  in  some  of  the  caseh  ^ 
this  a  case  in  which  we  ought  to  interfere?  Ifthephio'i" 
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had  beguiiiand  had  proved  the  will  of  September,  1844^ 
under  which  he  claimed,  and  had  then  proposed  to  go 
on  and  shew  that  that  will  remained  unrevoked  down  to 
the  time  of  the  testator's  death  (a),  could  the  judge  have 
preTented  the  plaintiff  From  giving  such  evidence,  until 
the  defendants  had  proved  their  case?  So  to  divide  the 
plaintiff's  case  would  be  manifestly  absurd  ;  and  it  might 
operate  most  prejudicially  to  him. 

In  holding  that  the  defendants  in  this  case  were  not 
entitled  to  begin,  I  think  we  shall  not  be  interfering 
with  any  binding  authority.  The  rule  relied  upon  by 
the  defendants,  had  its  origin  in  the  case  of  Goodiiile 
▼•  Braham.  That  decision,  however,  was  early  departed 
from,  and  it  has  never  been  acted  upon,  in  modern  times, 
to  its  Full  extent*  In  the  case  of  heir  and  devisee,  when  the 
defendant  admits  that  the  ancestor  died  seised,  and  that 
the  plaintiff  is  heir,  he  admits  a  complete  title.  (/>)  That 
the  admission  must  go  to  this  extent,  was  ruled  by  Bol^ 
^ful,  B^  in  Dae  v.  Tucker.  I  sec  but  little,  if  any, 
diitinction  between  that  case  and  the  present.  The  de- 
feodant  there  admitted  the  seisin  of  the  ancestor,  but 
Mtbat  it  continued  down  to  the  time  of  his  death. 
Appose'  the  admission  had  been  that  the  lessor  of  the 
pbnntiff  was  at  some  time  the  heir-at-law  of  the  person 
W  seised,  but  not  that  he  was  heir-at-law  at  the  time 
of  the  decease  of  the  ancestor,  that  clearly  would  not 
htift  been  such  an  admission  of  the  plaintiff's  case  as 
CQtided  the  defendant  to  begin  (c)  ;  for,  it  would  not  have 
l^een  an  admission  of  the  whole  case.  So,  here,  when  the 


1848. 


(a)  As  that  has  which  once 
Wited  is  presnmed  to  have  con- 
tilHianoe^  the  evidence  would  he 
t^qnired  only  for  the  purpose  of 
^tbatting  some  case  expected  to 
W  set  np  by  the  defendant. 
(h)  T)m  would  have  heen  an 
ion  that  a  party  who  never 
Mr,  had,  at  one  time,  heen 
beir-apparent  or  an  heir  pre- 

X  X 


sumptive.  So,  an  admission  that 
A.  was  a  devisee,  with  a  reserva- 
.tion  of  the  right  to  shew  that 
the  will  has  been  revoked,  is  an 
admission,  not  that  A.  is  devi- 
see, hut  that  he  has  been  a  devi. 
Ke^pparent,  or,  rather,  a  de- 
yisee-presumptive,  i 

(c)   Fide    supra,    656   (a), 
661  («)  ;  infrd,  674  («). 
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defendant  undertakes  to  admit  that  the  lessor  of  the 
plaintiflf  was  devisee,  he  admits  that  he  was  devisee  at 
the  time  of  the  testator's  decease,  or  the  admissioD 
amounts  to  nothing.  An  admission  that  a  party  is 
devisee,  —  in  other  words,  an  admission  that  he  is  hma 
factus^  —  unless  it  admits  that  he  is  hitres  factm  at 
the  time  of  the  testator's  death,  admits  nothing,  (a)  It 
involves  an  admission  that  he  claims  under  a  devise  that 
is  a  subsisting  and  valid  devise  at  the  death  of  the 
testator.  I  therefore  think  the  learned  judge  took  in 
erroneous  view  at  the  trial,  and  that  the  lessor  of  the 
plaintiff  thereby  sustained  great  prejudice.  That  which 
took  place  was  in  the  nature  of  a  mistrial,  and  there- 
fore the  cause  must  go  down  again. 


V.  Williams,  J.  I  am  of  the  same  opinkm.  It 
may  now  be  considered  as  settled,  that,  where  the 
question  arises  between  the  heir-at-law  and  the  devisee^ 
the  heirship  being  admitted,  the  devisee  is  entitled  to 
begin.  It  is  unnecessary  to  say  whether  that  rule  it  to 
be  limited  to  the  particular  case,  or  is  to  be  extended  to 
cases  that  are  analogous ;  for,  I  am  of  opinion  that  the 
present  has  no  affinity  whatever  to  that  case.  Here  the 
defendant  admits,  not  that  the  lessor  of  the  plaintiff  m 
devisee,  but  only  that  he  was  devisee,  if  the  will  under 
which  he  claimed,  was  not  revoked  and  superseded  bjf 
a  subsequent  will.  That  puts  the  plaintiff  in  the  p6sitioo 
in  which  the  plaintiff  stood  in  Doe  v.  Tticker.  I  am  clearl/ 
of  opinion  that  the  ruling  at  the  trial  was  in  this  respect 
wrong,  and  that  it  may  have  worked  serious  iDJorjr  to 
the  plaintiff,  who>  therefore,  is  entitled  to  a  new  triiL 

Rule  absolute,  (i) 


(a)  An  admission  of  the 
whole  case,  whether  it  be  of  a 
title  by  vnintercepted  devise,  or 
of  a  title  by  vnintercepted  de- 


scent, puts  the  defendiotairtA^ 
court,  supra,  656  (a). 

(b)  Upon   the  wKond  tiW 
the  verdict  was  for  the  plwo* 
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Thorpe  v.  Barber  and  Spall. 

Ffb.  10. 

THROVE R   for  five  pecks  of  barley,  five  pecks   of  A  defendant, 

peas,  two  bushels  of  ground  malt,  one  bushel  and  ^"  ^""^spass, 
a  half  of  run  barley,  and  five  sacks.  fered  judg- 

Plea,   by   the    defendant   Barber^   not  guilty    "  by  ™^°^  ^7 
^  .  .   »,   V  default,  is  not 

'^^"^^^  («)  a  competent 

The  defendant  Spall  suffered  judgment  to  go  by  de-  witness  for  his 
Jml*  co-defendant, 

.  .  where  the 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  jury  are  sum- 
spring  assizes  for  the  county  of  Suffolk.  The  facts  that  raoned  as  well 
appeared  in  evidence  were  as  follows:  —  In  April,  184-6,  iggues  against 
Barifr  lost  a  lamb ;   and,  suspecting  the  plaintiff*  to  the  one»  as  to 

hate  stolen  it,  he  cave   information  of,  the  fact,  and  assess  the  da- 
.  .  mages  against 

Oi  his  suspicion,  to  Spally  a  constable.     On  the  29th  of  the  other. 

that  month,  the  two  defendants  went  together  to  the      ^he  statute 
cottage  of  the  plaintiff*,  at  Bn/sitty  in  Suffolk,  without  ^^  35^  ^^^ 
a  warrant,  and  there  Spall  made  an  ineffectual  search  not  apply  to 
fcr  the  missing  Iamb.    Finding,  however,  certain  barley,  ®"^   *  ^^**®' 
peas,  and  malt, — the  subject  of  this  action,  —  upon  the 
pKmises,  and  conceiving  them   to  have  been  stolen, 
^//  took  possession  of  them,  and  carried  them,  with 
^  plaintiff*  in  his  custody,  before  certain  magistrates, 
«^  whom  the  plaintiff  was  remanded,  and  ultimately  dis- 
charged.   The  only  evidence  to  connect  Barber  with  the 
Sieged   conversion,    was,  that   he,  at  Spall's  request, 
*^tched  a  waggon,  and  assisted  Spall  to  put  the  malt 
•nd  grain  into  it. 

(a)  Under  21  Jac.  1.  c.  12.,      plead  the  general  issue,  and  to 
^^Uing  constables,  and   per-      give  the  special  matter  in  evi- 
actiog   in   their  aid,   to      dence. 

X  X  4 
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On  the  part  of  the  derendant  Barber^  it  was  pro- 
posed to  call  tlie  other  defendant,  Spally  for  the  purpose, 
as  it  was  said,  of  shewing  that  Barber  took  no  part  in 
the  transaction,  except  as  above. 

The  learned  judge,  however,  thought,  that,  being  a 
party  to  the  record,  Spall  was  not  a  competent  witness 
for  his  co-defendant,  and  refused  to  admit  him.  And, 
iii  leaving  the  case  to  the  jury,  he  told  them  that  the 
proper  measure  of  damages  was,  the  value  of  the 
goods  taken. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
21.  105. 

Bi/leSy  Serjt.,  in  Easter  term  last,  moved  for  a  net 
trial,  on  the  grou|;)d  that  Spall's  evidence  had  beeo 
improperly  rejected,  and  the  jury  misdirected.  There 
are  four  decisions  in  favour  of  the  competency  of  one 
who  has  suffered  judgment  to  go  by  default,  to  gi^ 
evidence  for  hfs  co-defendant,  ^w.  IVard  v.  Hayiw[fil 
Chapman  v.  Graves  (b\  Mash  v.  Smith  {c),  and  Demur 
V.  Fortescue.(d)  The  only  authority  the  other  way,  is 
a  case  of  Webber  v.  Budd  (f ),  where  Btirrough^  J^  ^ 
said  to  have  ruled  in  conformity  with  an  inclination  of 
opinion  expressed  by  Best^  C.  J.,  in  Mash  v.  Smith,  \V' 
Williams^  J.  I  once  ruled,  after  consulting  my  brother 
Cressrjoelly  that  a  co-defendant,  who  had  suffered  jadg* 
ment  to  go  by  default,  was  admissible  as  a  witness^ 
the plaintiff.{g)  In  that  case,  however,  there  was  no  ques- 
tion of  damages.]  Spall*  s  evidence  was  offered,  not  for  the 
purpose  of  influencing  the  damages,  but  simply  for  the 
purpose  of  shewing  that  Barber  was  not  guilty  of  the 
alleged  conversion.      [^Cressvoellj  J.,   referred  to  Catty 


(a)  2Esp.  N.P.C.551. 

(b)  2  Campb.  333.  n. 

(c)  I  C.  Sf  P.  577. 


(d)  Bull  N.  P.  285. 
(c)  RQ9coe on  Evidence^lS- 
Ig)  Vide  poit,  6S5,  n. 
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T.  Smith  {a)^  and  observed  that  it  did  not  appear  there 
what  was  the  nature  of  the  action ;  and  that,  if  it  was 
an  action  of  contract,  it  was  contrary  to  some  of  the 
cases,  as  well  as  contrary  to  some  principles.] 

It  was  further  insisted,  on  the  part  of  Barber^  at  the 
trial,  that  he  had  acted,  if  at  all,  merely  in  aid  of  the 
constable;  and  that,  the  constable  being  justified,  the 
circumstances  reasonably  warranting  a  suspicion  that  a 
felony  had  been  committed,  in  apprehending  the  plain- 
tiff and  securing  the  evidence  of  his  guilt.  Barber  was  jus- 
tified also.     The  learned  judge,  however,  said  that  if  the 
action  had  been  trespass,  there  might  have  been  a  justifi- 
cation, but  that  being  trover  made  all  the  difference.    It 
clearly  was  a  misdirection  to  tell  the  jury  that  there  was 
in  this  respect  a  difference  between  trespass  and  trover. 
It  was  a  misdirection,  also,  to  tell  the  jury  that  the 
proper  measure  of  damages  was,  the  value  of  the  goods 
taken.     All  that  was  chargeable  on  the  defendants  was, 
the  original  taking;  the  subsequent  detention,  as  well 
as  the  imprisonment  of  the  plaintiff,  was  the  act  of  the 
magistrates  alone.     ^CressweUj  J.     It  was  your  act  that 
deprived  the  plaintiff  of  his  goods;  and  you  never  re- 
stored them  to  him.     What  other  measure  of  damages 
can  there  be,  than  the  value  of  the  goods?]     The  true 
measure  of  damages  in  this  case  clearly  wojuld  be,  the 
amount  of  pecuniary  injury  immediately  resulting  to  the 
plaintiff  from  being  temporarily  deprived  of  his  goods, 
^not  their  absolute  value. 


1848. 

Thorpe 

o. 
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CoLTMAN,  J.  The  goods  in  question  having  been 
taken  5y  the  wrongful  act  of  the  defendants,  and  not 
having  been  restored  to  the  plaintiff,  I  see  no  ground 
for  saying  that  the  value  of  them  is  not  the  true  mea- 
sure of  damages. 


(a)  4  N.  C.  285.,  5  Scott,  700 
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The  rest  of  the  court  concurring,  the  rule  was  granted 
upon  the  other  points  only. 

According  to  the  report  of  the  learned  judge,  the 
argument  on  the  part  of  the  defendant  at  the  trial  was, 
that,  if  there  was  reasonable  ground  of  suspicion  that 
the  property  was  stolen,  Spally  the  constable,  was  joi* 
tified  in  taking  the  plaintiff  into  custody  and  securing 
the  evidence  of  his  guilt,  and  that  the  defendant  Barber 
was  justified  in  acting  in  aid  of  the  constable;  and  the 
direction  in  substance  was  as  follows: — ^' If  there  be 
reasonable  suspicion  that  a  felony  has  been  committed, 
a  peace-officer  may,  without  a  warrant,  apprehend  the 
offender,  and  also  secure  the  evidence  of  his  supposed 
guilt:  and  any  person  acting  in  his  aid,  and  under  his 
authority,  will  be  within  the  same  protection.  Bat 
what  evidence  is  there, here  of  reasonable  suspicion? 
There  is  no  evidence  that  any  felony  had  in  fact  been 
committed:  and  the  constable  has  suffered  judgment 
by  default." 


Couch  now  shewed  cause.    The  jury  in  this  case  were 
summoned  to  try  the  issue  joined  as  against  Barber^  and 
also  to  assess  the  damages  as  against  Spall.     The  latter 
was  clearly  interested  in  the  event  of  the  suit,  and  in« 
competent     Wardy.Haydon  is  no  authority:  it  does 
not  appear  that  in  that  case  there  was  any  assessment  of 
damages.     \_Matdej  J.     Is  it  not  to   be  assumed  that 
there  was?]     It  is  submitted  that  it  is  not:  a  ndU 
prosequi  may  have  been  entered  as  to  the  defendant  who 
had    suff*ered   judgment   by   default.     In    Chapman  v. 
Graves^  Frost,  one  of  the  defendants,  had  suffered  judg- 
ment to  go  by  default ;  and  the  plaintiff*  proposed  \o 
call  him  for  the  purpose  of  proving  the  trespass  against 
the  other  defendants,  upon   the  authority  of  fVardx* 
Haydon,  where  Lord  Kenyon  permitted  one  defendant, 
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who  had  suffered  judgment  to  go  by  default,  to  be 
called  to  prove  that  the  other  defendant,  who  had 
pleaded,  was  not  guilty ;  and  of  a  case  at  the  Lancaster 
assizes,  in  which  Wood^  B.,  had  allowed  one  joint- 
trespasser,  who  had  suffered  judgment  by  default,  to 
be  examined  as  a  witness.  For  the  defendant,  it  was 
contended,  that  these  cases  did  not  apply;  that  the 
latter  was  an  action  of  trespass  for  mesne  profits,  in 
which  the  defendant  who  had  suffered  judgment  to  go 
by  default,  was  called  by  the  other  defendant  to  prove 
that  he,  the  witness,  was  the  sole  tenant  of  the  land, 
and  therefore  that  the  other  defendant  vms  not  guilty ; 
that,  in  both  those  cases,  the  witness  was  called  to  ex* 
adpate  the  co-defendants,  whereas,  in  the  case  then  be- 
fore the  court,  the  witness  was  called  to  inctdpate  his 
co-defendants,  and  therefore  he  had  an  interest,  because,^ 
by  proving  the  others  guilty,  he  put  it  in  the  power  of 
the  plaintiff  to  levy  all  ngainst  the  other  defendants  if  he 
thought  proper,  and  so  relieved  himself;  that  no  in- 
stance could  be  put  in  which  a  co-defendant,  in  trespass, 
who  had  pleaded  not  guilty,  could  be  called  as  a  wit- 
ness ;  that  no  distinction  had  been  pointed  out  between 
pleading  not  guilty,  and  suffering  judgment  by  default, 
which  should  make  a  defendant  in  the  latter  situation 
admissible,  when  he  would  not  be  so  in  the  former; 
and  that,  in  point  of  fact.  Frost  was  a  defendant  on  the 
record,  and  interested  in  the  event,  inasmuch  as  the  jury 
were  not  only  sworn  to  inquire  whether  the  other  de- 
fendants were  guilty,  but  what  damages  the  plaintiff  had 
suffered  as  against  Frost.  And  Le  Blanc^  J.,  said,  that 
the  general  rule  was,  that  no  person  who  was  a  party  to 
the  record  was  admissible  as  a  witness ;  that,  in  the 
two  cases  cited,  the  co-defendant  was  called  to  exculpate 
the  other  defendants,  whereas,  in  the  case  before  him,  it 
was  proposed  to  call  a  co-defendant  to  inculpate  the 
others ;  that  the  cases  were,  therefore,  distinguishable ; 
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The  rest  of  the  court  concurring,  the  rule  was  granted 
upon  the  other  points  only. 

According  to  the  report  of  the  learned  judge,  the 
argument  on  the  part  of  the  defendant  at  the  trial  was, 
that,  if  there  was  reasonable  ground  of  suspicion  that 
the  property  was  stolen,  Spall,  the  constable,  was  joi* 
tified  in  taking  the  plaintiff  into  custody  and  securing 
the  evidence  of  his  guilt,  and  that  the  defendant  Axrkr 
was  justified  in  acting  in  aid  of  the  constable;  and  the 
direction  in  substance  was  as  follows: — *' If  there  be 
reasonable  suspicion  that  a  felony  has  been  committed, 
a  peace-officer  may,  without  a  warrant,  apprehend  the 
offender,  and  also  secure  the  evidence  of  bis  supposed 
guilt:  and  any  person  acting  in  his  aid,  and  under  hk 
authority,  will  be  within  the  same  protection.  Bat 
what  evidence  is  there  here  of  reasonable  suspicion? 
There  is  no  evidence  that  any  felony  had  in  fact  been 
committed:  and  the  constable  has  suffered  judgment 
by  default." 


Couch  now  shewed  cause.    The  jury  in  this  case  were 
summoned  to  try  the  issue  joined  as  against  Barber^  and 
also  to  assess  the  damages  as  against  Spall.     The  latter 
was  clearly  interested  in  the  event  of  the  suit,  and  in« 
competent     Ward  v.  Hay  don  is  no  authority:  it  does 
not  appear  that  in  that  case  there  was  any  assessment  of 
damages.     iMatde,  J.     Is  it  not  to   be  assumed  that 
there  was?]     It  is  submitted  that  it  is  not:  a  noUe 
prosequi  may  have  been  entered  as  to  the  defendant  who 
had   suff*ered   judgment   by   default.     In    Chapman  v. 
Gravesj  Frost,  one  of  the  defendants,  had  suffered  judg- 
ment to  go  by  default;  and   the  plaintiff*  proposed  to 
call  him  for  the  purpose  of  proving  the  trespass  against 
the  other  defendants,  upon  the  authority  of  JVardx, 
Haydon,  where  Lord  Kenyon  permitted  one  defendant, 
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who  had  suffered  judgment  to  go  by  default,  to  be 
called  to  prove  that  the  other  defendant,  who  had 
pleaded,  was  not  guilty ;  and  of  a  case  at  the  Lancaster 
assizes,  in  which  Wood^  B.,  had  allowed  one  joint- 
trespasser,  who  had  suffered  judgment  by  default,  to 
be  examined  as  a  witness.  For  the  defendant,  it  was 
contended,  that  these  cases  did  not  apply ;  that  the 
latter  was  an  action  of  trespass  for  mesne  profits,  in 
which  the  defendant  who  had  suffered  judgment  to  go 
by  default,  was  called  by  the  other  defendant  to  prove 
that  he,  the  witness,  was  the  sole  tenant  of  the  land, 
and  therefore  that  the  other  defendant  was  not  guilty ; 
that,  in  both  those  cases,  the  witness  was  called  to  ex^ 
adpate  the  co-defendants,  whereas,  in  the  case  then  be- 
fore the  court,  the  witness  was  called  to  inadpatehis 
co-defendants,  and  therefore  he  had  an  interest,  because,^ 
by  proving  the  others  guilty,  he  put  it  in  the  power  of 
the  plaintiff  to  levy  all  ngainst  the  other  defendants  if  he 
thought  proper,  and  so  relieved  himself;  that  no  in- 
stance could  be  put  in  which  a  co-defendant,  in  trespass, 
who  had  pleaded  not  guilty,  could  be  called  as  a  wit- 
ness ;  that  no  distinction  had  been  pointed  out  between 
pleading  not  guilty,  and  suffering  judgment  by  default, 
which  should  make  a  defendant  in  the  latter  situation 
admissible,  when  he  would  not  be  so  in  the  former; 
and  that,  in  point  of  fact.  Frost  was  a  defendant  on  the 
record,  and  interested  in  the  event.  Inasmuch  as  the  jury 
were  not  only  sworn  to  inquire  whether  the  other  de- 
fendants were  guilty,  but  what  damages  the  plaintiff  had 
suffered  as  against  Frost.  And  Le  Blanc^  J.,  said,  that 
the  general  rule  was,  that  no  person  who  was  a  party  to 
the  record  was  admissible  as  a  witness ;  that,  in  the 
two  cases  cited,  the  co-defendant  was  called  to  exculpate 
the  other  defendants,  whereas,  in  the  case  before  him,  it 
was  proposed  to  call  a  co-defendant  to  inculpate  the 
others ;  that  the  cases  were,  therefore,  distinguishable ; 
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The  rest  of  the  court  concurring,  the  rule  was  granted 
upon  the  other  points  only. 

According  to  the  report  of  the  learned  judge,  the 
argument  on  the  part  of  the  defendant  at  the  trial  was, 
that,  if  there  was  reasonable  ground  of  suspicion  that 
the  property  was  stolen,  Spally  the  constable,  was  joi* 
tified  in  taking  the  plaintiff  into  custody  and  securing 
the  evidence  of  his  guilt,  and  that  the  defendant  Barber 
was  justified  in  acting  in  aid  of  the  constable;  and  the 
direction  in  substance  was  as  follows: — ^' If  there  be 
reasonable  suspicion  that  a  felony  has  been  committed, 
a  peace-officer  may,  without  a  warrant,  apprehend  the 
offender,  and  also  secure  the  evidence  of  his  supposed 
guilt:  and  any  person  acting  in  his  aid,  and  under  his 
authority,  will  be  within  the  same  protection.  Bat 
what  evidence  is  there  here  of  reasonable  suspicion? 
There  is  no  evidence  that  any  felony  had  in  fact  been 
committed:  and  the  constable  has  suffered  judgment 
by  default/' 

Couch  now  shewed  cause.    The  jury  in  this  case  were 
summoned  to  try  the  issue  joined  as  against  JB^ttA^,  and 
also  to  assess  the  damages  as  against  Spall.     The  latter 
was  clearly  interested  in  the  event  of  the  suit,  and  in« 
competent     Wardy.Haydon  is  no  authority:  it  does 
not  appear  that  in  that  case  there  was  any  assessment  of 
damages.     iMatile^  J.     Is  it  not  to   be  assumed  that 
there  was?]     It  is  submitted  that  it  is  not:   a  noUe 
prosequi  may  have  been  entered  as  to  the  defendant  who 
had   suffered   judgment   by   default.     In    Chapman  v. 
Gravesj  Frost,  one  of  the  defendants,  had  suffered  judg- 
ment to  go  by  default ;  and  the  plaintiff*  proposed  to 
call  him  for  the  purpose  of  proving  the  trespass  against 
the  other  defendants,  upon   the  authority  of  Wards, 
Haydon,  where  Lord  Kenyan  permitted  one  defendant, 
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who  had  suffered  judgment  to  go  by  default,  to  be 
called  to  prove  that  the  other  defendant,  who  had 
pleaded,  was  not  guilty ;  and  of  a  case  at  the  Lancaster 
assizes,  in  which  Wood^  B.,  had  allowed  one  joint- 
trespasser,  who  had  suffered  judgment  by  default,  to 
be  examined  as  a  witness.  For  the  defendant,  it  was 
contended,  that  these  cases  did  not  t^ply;  that  the 
latter  was  an  action  of  trespass  for  mesne  profits,  in 
which  the  defendant  who  had  suffered  judgment  to  go 
by  default,  was  called  by  the  other  defendant  to  prove 
that  he,  the  witness,  was  the  sole  tenant  of  the  land, 
and  therefore  that  the  other  defendant  was  not  guilty ; 
that,  in  both  those  cases,  the  witness  was  called  to  ex^ 
adpate  the  co-defendants,  whereas,  in  the  case  then  be- 
fore the  court,  the  witness  was  called  to  inadpate  his 
co-defendants,  and  therefore  he  had  an  interest,  because,^ 
by  proving  the  others  guilty,  he  put  it  in  the  power  of 
the  plaintiff  to  levy  all  ngainst  the  other  defendants  if  he 
thought  proper,  and  so  relieved  himself;  that  no  in- 
stance could  be  put  in  which  a  co-defendant,  in  trespass, 
who  had  pleaded  not  guilty,  could  be  called  as  a  wit- 
ness ;  that  no  distinction  had  been  pointed  out  between 
pleading  not  guilty,  and  suffering  judgment  by  default, 
which  should  make  a  defendant  in  the  latter  situation 
admissible,  when  he  would  not  be  so  in  the  former; 
and  that,  in  point  of  fact.  Frost  was  a  defendant  on  the 
record,  and  interested  in  the  event,  inasmuch  as  the  jury 
were  not  only  sworn  to  inquire  whether  the  other  de- 
fendants were  guilty,  but  what  damages  the  plaintiff  had 
suffered  as  against  Frost.  And  Le  Blancy  J.,  said,  that 
the  general  rule  was,  that  no  person  who  was  a  party  to 
the  record  was  admissible  as  a  witness ;  that,  in  the 
two  cases  cited,  the  co-defendant  was  called  to  exculpate 
the  other  defendants,  whereas,  in  the  case  before  him,  it 
was  proposed  to  call  a  co-defendant  to  inculpate  the 
others ;  that  the  cases  were,  therefore,  distinguishable ; 
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The  rest  of  the  court  concurring,  the  rule  was  granted 
upon  the  other  points  only. 

According  to  the  report  of  the  learned  judge,  the 
argument  on  the  part  of  the  defendant  at  the  trial  was, 
that,  if  there  was  reasonable  ground  of  suspicion  that 
the  property  was  stolen,  Spall^  the  constable,  was  joi* 
tified  in  taking  the  plaintiff  into  custody  and  sec.uriDg 
the  evidence  of  his  guilt,  and  that  the  defendant  Barber 
was  justified  in  acting  in  aid  of  the  constable;  and  the 
direction  in  substance  was  as  follows: — *' If  there  be 
reasonable  suspicion  that  a  felony  has  been  committed, 
a  peace-officer  may,  without  a  warrant,  apprehend  the 
offender,  and  also  secure  the  evidence  of  his  supposed 
guilt :  and  any  person  acting  in  his  aid,  and  under  his 
authority,  will  be  within  the  same  protection.  Bat 
what  evidence  is  there. here  of  reasonable  suspicion? 
There  is  no  evidence  that  any  felony  had  in  fact  been 
committed:  and  the  constable  has  suffered  judgment 
by  default." 

Couch  now  shewed  cause.    The  jury  in  this  case  were 
summoned  to  try  the  issue  joined  as  against  Barber^  and 
also  to  assess  the  damages  as  against  Spall.     The  latter 
was  clearly  interested  in  the  event  of  the  suit,  and  in« 
competent     Wardv.Haydon  is  no  authority:  it  does 
not  appear  that  in  that  case  there  was  any  assessment  of 
damages.     [^Matile^  J.     Is  it  not  to   be  assumed  that 
there  was?]     It  is  submitted  that  it  is  not:   a  nolU 
prosequi  may  have  been  entered  as  to  the  defendant  who  ' 
had   suff*ered   judgment   by   default.     In    Chapman  v. 
Gravesj  Frost,  one  of  the  defendants,  had  suffered  judg- 
ment to  go  by  default ;  and   the  plaintiff*  proposed  to 
call  him  for  the  purpose  of  proving  the  trespass  against 
the  other  defendants,  upon   the  authority  of  JVardr* 
Haydorij  where  Lord  Kenyon  permitted  one  defendant, 
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who  had  suffered  judgment  to  go  by  default,  to  be 
called  to  prove  that  the  other  defendant,  who  had 
pleaded,  was  not  guilty ;  and  of  a  case  at  the  Lancaster 
assizes,  in  which  Wood^  B.,  had  allowed  one  joint- 
trespasser,  who  had  suffered  judgment  by  default,  to 
be  examined  as  a  witness.  For  the  defendant,  it  was 
contended,  that  these  cases  did  not  apply;  that  the 
latter  was  an  action  of  trespass  for  mesne  profits,  in 
which  the  defendant  who  had  suffered  judgment  to  go 
by  default,  was  called  by  the  other  defendant  to  prove 
that  he,  the  witness,  was  the  sole  tenant  of  the  land, 
and  therefore  that  the  other  defendant  was  not  gtu'lly; 
that,  in  both  those  cases,  the  witness  was  called  to  ex* 
adpate  the  co-defendants,  whereas,  in  the  case  then  be- 
fore the  court,  the  witness  was  called  to  inadpate  his 
co-defendants,  and  therefore  he  had  an  interest,  because,^ 
by  proving  the  others  guilty,  he  put  it  in  the  power  of 
the  plaintiff  to  levy  all  ngainst  the  other  defendants  if  he 
thought  proper,  and  so  relieved  himself;  that  no  in- 
stance could  be  put  in  which  a  co-defendant,  in  trespass, 
who  had  pleaded  not  guilty,  could  be  called  as  a  wit- 
ness ;  that  no  distinction  had  been  pointed  out  between 
pleading  not  guilty,  and  suffering  judgment  by  default, 
which  should  make  a  defendant  in  the  latter  situation 
admissible,  when  he  would  not  be  so  in  the  former; 
and  that,  in  point  of  fact.  Frost  was  a  defendant  on  the 
record,  and  interested  in  the  event,  inasmuch  as  the  jury 
were  not  only  sworn  to  inquire  whether  the  other  de- 
fendants were  guilty,  but  what  damages  the  plaintiff  had 
suffered  as  against  Frost,  And  Le  Blanc^  J.,  said,  that 
the  general  rule  was,  that  no  person  who  was  a  party  to 
the  record  was  admissible  as  a  witness ;  that,  in  the 
two  cases  cited,  the  co-defendant  was  called  to  exculpate 
the  other  defendants,  whereas,  in  the  case  before  him,  it 
was  proposed  to  call  a  co-defendant  to  inculpate  the 
others ;  that  the  cases  were,  therefore,  distinguishable ; 
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The  rest  of  the  court  concurring,  the  rule  was  granted 
upon  the  other  points  only. 

According  to  the  report  of  the  learned  judge,  the 
argument  on  the  part  of  the  defendant  at  the  trial  was, 
that,  if  there  was  reasonable  ground  of  suspicion  that 
the  property  was  stolen,  Spall^  the  constable,  was  joi* 
tified  in  taking  the  plaintiff  into  custody  and  securing 
the  evidence  of  his  guilt,  and  that  the  defendant  Barber 
was  justified  in  acting  in  aid  of  the  constable;  and  the 
direction  in  substance  was  as  follows: — ^' If  there  be 
reasonable  suspicion  that  a  felony  has  been  committed, 
a  peace-officer  may,  without  a  warrant,  apprehend  the 
offender,  and  also  secure  the  evidence  of  his  supposed 
guilt :  and  any  person  acting  in  his  aid,  and  under  his 
authority,  will  be  within  the  same  protection.  Bat 
what  evidence  is  there  here  of  reasonable  suspicion? 
There  is  no  evidence  that  any  felony  had  in  fact  been 
committed:  and  the  constable  has  suffered  judgment 
by  default." 


Couch  now  shewed  cause.    The  jury  in  this  case  were 
summoned  to  try  the  issue  joined  as  against  JB^i^,  and 
also  to  assess  the  damages  as  against  Spall.     The  latter 
was  clearly  interested  in  the  event  of  the  suit,  and  in- 
competent    fVard  y. Haydon  is  no  authority:  it  does 
not  appear  that  in  that  case  there  was  any  assessment  of 
damages.     ^Maule^  J.     Is  it  not  to   be  assumed  that 
there  was?]     It  is  submitted  that  it  is  not:   a  nM 
prosequi  may  have  been  entered  as  to  the  defendant  who 
had   suff*ered   judgment   by   default.     In    Chapman  v. 
GraveSj  Frost,  one  of  the  defendants,  had  suffered  judg- 
ment to  go  by  default ;  and  the  plaintiff*  proposed  to 
call  him  for  the  purpose  of  proving  the  trespass  against 
the  other  defendants,  upon  the  authority  of  IVardv* 
Hat/doTiy  where  Lord  Kenyon  permitted  one  defendant, 
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who  had  suffered  judgment  to  go  by  default,  to  be 
called  to  prove  that  the  other  defendant,  who  had 
pleaded,  was  not  guilty ;  and  of  a  case  at  the  Lancaster 
assizes,  in  which  Wood^  B.,  had  allowed  one  joint- 
trespasser,  who  had  suffered  judgment  by  default,  to 
be  examined  as  a  witness.  For  the  defendant,  it  was 
contended,  that  these  cases  did  not  apply;  that  the 
latter  was  an  action  of  trespass  for  mesne  profits,  in 
which  the  defendant  who  had  suffered  judgment  to  go 
by  default,  was  called  by  the  other  defendant  to  prove 
that  he,  the  witness,  was  the  sole  tenant  of  the  land, 
and  therefore  that  the  other  defendant  was  not  guilty ; 
that,  in  both  those  cases,  the  witness  was  called  to  ex* 
culpate  the  co-defendants,  whereas,  in  the  case  then  be- 
fore the  court,  the  witness  was  called  to  inadpate  his 
co-defendants,  and  therefore  he  had  an  interest,  because,^ 
by  proving  the  others  guilty,  he  put  it  in  the  power  of 
the  plaintiff  to  levy  all  ngainst  the  other  defendants  if  he 
thought  proper,  and  so  relieved  himself;  that  no  in- 
stance could  be  put  in  which  a  co-defendant,  in  trespass, 
who  had  pleaded  not  guilty,  could  be  called  as  a  wit- 
ness; that  no  distinction  had  been  pointed  out  between 
pleading  not  guilty,  and  suffering  judgment  by  default, 
which  should  make  a  defendant  in  the  latter  situation 
admissible,  when  he  would  not  be  so  in  the  former; 
and  that,  in  point  of  fact.  Frost  was  a  defendant  on  the 
record,  and  interested  in  the  event,  inasmuch  as  the  jury 
were  not  only  sworn  to  inquire  whether  the  other  de- 
fendants were  guilty,  but  what  damages  the  plaintiff  had 
suffered  as  against  Frost.  And  Le  Blanc^  J.,  said,  that 
the  general  rule  was,  that  no  person  who  was  a  party  to 
the  record  was  admissible  as  a  witness ;  that,  in  the 
two  cases  cited,  the  co-defendant  was  called  to  exculpate 
the  other  defendants,  whereas,  in  the  case  before  him,  it 
was  proposed  to  call  a  co-defendant  to  inculpate  the 
others ;  that  the  cases  were,  therefore,  distinguishable ; 
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and  that  he  was  disposed,  where  there  was  innovation, 
not  to  extend  it :  he  therefore  held  the  witness  inad- 
missible.     In  Mash  v.  Smithy  a   defendant  in  trespass 
who  had  sufTered  judgment  to  go  by  default,  was  offered 
as  a  witness  for  other  defendants  who  had    pleaded  to 
the  action :  and  Best^  C.  J.,  said  :  *^  The  jury  are  brought 
here  to-day  to  do  two  things,  —  to  try  the  issues  joined, 
and  to  assess  the  damages.     Now,  if  this  man's  evidence 
is  admitted  to  give  a  complexion  to  the  case,  it  may  go 
to  reduce  the  damages  against  him,  and  therefore  I  am 
of  opinion  that  he  is  clearly  interested,  and  ought  not  to 
be  received.     But,  as  my  Lord  Kenyan  and  Mr.  Justice 
Le  Blanc  seem  to  have  taken  a  different  view  of  the 
subject,  I  think  it  will  be  best  to  receive  the  witness, 
and  give  leave  for  a  motion  to  the  court  upon  the  point, 
if  the  result  of  the  case  should  make  it  material."  What 
ultimately  became  of  that  case,  does  not  appear.    In 
cases  ex  contractA^  it  is  clearly  established  that  a  co-d 
fendant  who  has  suffered  judgment  to  go  by  default,  i 
not  admissible  as  a  witness  for  the  defendants  who  bav^ 
pleaded  ;  for,  a  verdict  in  their  favour  would  necessaril  jr 
benefit  him.     The  same  result  may  occur  in  an  actk)n  of 
tort :    for,  in  Biggs  v.   Benger  (a),   it   was  held,  thai; 
though  one  of  several  defendants  suffers  judgment  by 
default,  the  judgment  against  him  shall  be  arrested,  if  it 
afterwards  appears  upon  the  record  that  the  plaintiff  was 
not  entitled  to  maintain  the  action  against  any  of  them. 
The  rule  is  thus  laid  down  in  Phiilipps  on  Evidence  (i): 
In  actions  on  tort  against  several  defendants,  the  situs- 
tion  of  a  defendant  who  has  suffered  judgment  by  de- 
fault, varies  from  that  of  a  defendant  who  has  suffered 
judgment  by  default  in  an  action  against  several  parties 
upon  a  joint  contract.     In  the  latter  case,  if  the  plaintin 


(a)    2   Ld.    Raym.    1372., 
1  Stra.Q\0. 


(6)  9ih  edit.  p.  50. 
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/ails  upon  the  trial  against  the  other  defendant,  his  judg- 
ment will,  in  general,  be  rendered  wholly  unavailing; 
but,  in  the  former  case,  he  will,  in  general,  be  entitled 
to  enforce   his  judgment  against   the   party  who  has 
suffered  it  to  pass  against  him,  although  the  other  de- 
fendants who  have  pleaded  may  obtain  a  verdict.     In 
the   case  of   Ward  v.  Haydon^  it  was  ruled   by  Lord 
Kenym^  at  nisi  prius,  that  a  defendant  in  an  action  of 
trover  who  had  suffered  judgment  by  default,   was  a 
competent  witness  for  his  co*defendant  who  had  pleaded 
not  guilty.     Lord  Kenyan  observed,  that,  by  reason  of 
the  judgment  by  default,  the  cause  was  at  an  end,  with 
regard  to  the  witness;  that  he  was  not  liable  to  the  costs 
of  the  issue   tried   against   the  other   defendant,   and 
was  not  himself  released,  whatever  might  be  the  event 
of  that  issue.     The  same  point  appears  to  have  been 
niled  iu  the  same  way  at  nisi  prins,  in  an  action  of 
trespass  (a),  by   Wood^  B.     See  also  by  Z>  Blanc ^  J., 
2  Campb,  SS3,  n.      But  there  may,  perhaps,  be  some 
doubt  whether  the  decisions  just  adverted  to,  are  to  be 
considered  as  furnishing  a  general  rule,  applicable  to  all 
cases  in  which  one  of  several  defendants  in  an  action  of 
tort  has  suffered  judgment  by  default.     According  to 
ordinary  practice,  there  is  but  one  assessment  of  da- 
linages  in  cases  of  this  nature;  and  the  same  jury  that 
try  the  issue  between  the  plaintiff  and  the  defendants 
^ho  have  pleaded,  also  assess  the  damages  against  the  de- 
fendant who  has  suffered  judgment  by  default,  who  has  an 

• 

immediate  interest  in  reducing  the. amount  of  damages, 
And  therefore,  as  it  should  seem,  could  not  be  called  for 
this  purpose.  And  in  a  late  case  (6),  in  which  a  de- 
'^ndant  who  had  suffered  judgment  by  default  in  an 
Action  of  trespass,  was  called  as  a  witness  for  two  co- 
defendants  who  had  pleaded,  Best^  C.  J.,  was  of  opinion 
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V, 
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(<z)  Anon,  2  Campb.  334. 


(6)  Afash  V.  Smith,  5  C.  4*  P. 
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that  the  witness  was  incompetent ;  for,  if  bb  eridence 
were  admitted  on  behalf  of  the  other  defendants,  it  might 
give  such  a  complexion  to  the  case  as  to  operate  in  re- 
duction oF  damages  against  himself.''  So,  in  Greenleqfon 
Evidence  (a),  it  is  said:    **  The  rule  admitting  a  de- 
fendant as  a  witness  for  his  fellows  in  any  case,  must,  as 
it  should  seem,  be  limited  strictly  to  the  case  where  his 
testimony  cannot  directly  make  for  himself;  for,  if  the 
plea  set  up  by  the  other  defendants  is  of  «ucfa  a  nature  as 
to  shew  that  the  plaintiff  has  no  cause  of  action  against 
any  of  the  defendants  in  the  suit,  the  one  who  suffers 
judgment  by  default  will  be  entitled  to  the  benefit  of 
the  defence,  if  established,  and  therefore  is  as  directly 
interested  as  if  the  action  were  upon  a  joint  contract. 
It  is,  therefore,  only  where  the  plea  operates  solely  in 
discharge  of  the  party  pleading  it,  that  another  defend- 
ant, who  has  suflTered  judgment  by  default,  is  admissible 
as  a  witness."  (6)     [^Maulej  J.    Suppose,  before  the  new 
rules,  in  trover  against  two  defendants,  one  pleaded  not 
guilty,  and  the  other  allowed  judgment  to  go  by  default 
might  not  the  evidence  of  the  latter  have  reduced  th 
damages  to  nominal?]      Exactly  so.     And  that  roigh 
have  been  done  here.     It.  was  not  competent  to  tb  .^ 
defendant   Barber  to  say  that  he   would  so   limit  tl^^ 
examination  of  Spall^  that  his  evidence  should  not  affe^f 
the  question  of  damages. 


^ 
^ 


T.  Sartdersj  in  support  of  the  rule.     The  witness^// 
was  improperly  rejected.     The  authority  of  ffard  r, 
Haydon  has  always  been  recognised :  the  principle  it 
lays  down  has  been  adopted  by  all  the  text-writers  opoo 
the  law  of  evidence;  the  only  doubt  ever  cast  upon  it, 


(«)  Page  401.  §  557. 
(6)  Citing  2  Ti(/rf'«jPrac/icc, 
695. ;     Brigs    v.     Greenfield^ 


1  Stra.   610.,    8  Mod,  217^ 

2  Ij)rd  Haym.  1S72.,  1  P^^ 
4-  Am,  on  Etfid.  5S,  d.  (3)* 
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being  that  suggested  in  Webber  v.  Budd^  as  reported  in 
Moscoe  on  Evidence,  119.  In  Mash  v.  Smithy  notwithstand- 
ing the  inclination  of  opinion  expressed  by  Best^  C.  J., 
the  witness  was  admitted.   Chapman  v.  Graves  is  also  an 
authority  in  favour  of  the  admissibility  of  a  witness  under 
such  circumstances  as  the  present     That  case  is  cited 
ivithout  disapprobation  in  Brawn  \.Bramn{a)y  m Emmet 
•v.  Butler  (J),  and  in  Mant  v.  Mainwaring  (c),  —  all  of 
^irhichy  however,  were  actions  of  contract.     In  Doe  d. 
^arrop  v.  Green  (d)^  in  a  joint  ejectment  against  two, 
one  of  whom  suffered  judgment   by  default,  and  the 
other  made  defence,  it  was  held  that  the  defendant  who 
Iiad  suffered  judgment  by  default,  was  a  good  witness  to 
prove  the  other  in  possession.     And  Lord  EUenbormigh 
said :  '*  The  only  supposed  interest  imputable  to  the 
ivitness,  was,  the  possibility  of  the  plaintiff's  suing  the 
present  defendant  only  (For  mesne  profits),  in  case  he 
recovered  in  this  action.     This  was  not  a  direct  in- 
terest; but  a  remote  and  only  possible  advantage  which 
the  witness  might  have,  and   which  could  not  render 
him  incompetent."     The  kind  of  interest  that  is  to  ex- 
clude a  witness,  must  be  "  a  present,  certain,  and  vested 
interest,"    not  a   mere   uncertain   or   contingent  one: 
Starkie  on  Evidence,  105.  147.   Here,  the  defendant /^or// 
was  rather  interested  to  fix  a  liability  on  his  co-defend- 
ant Earft^r;  for,  so   he  might  get  rid  of  the  damages 
against  himself,   there  being  no  contribution  amongst 
joint  tort-feasors,  (e)      In    Hawksrworth  v.  Showier  (g), 
I^rd  AbingeTf  C.  B.,  says:  "  I  agree  with  the  case  decided 
V  Lord  Kenyon, — founded  on  the  good  sense  and  prin- 
<^ipie  which  that  learned  judge  possessed,  perhaps,  more 
^an  all  his  predecessors,  —  that,  where  a  party  had 


1848. 

TaoBPE 
Babber. 


(a)  4  Taunt.  752. 
{b)  7  Taunt.  607. 
(e)  S  Taunt.  IS9- 

(<0  4J5:ip.  N.p.cigs. 


(e)  Contrd,  antCy    Vo 

509. 
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suffered  judgment  by  default  in  an  action  of  trover,  he 
was  a  competent  witness  to  prove  that  the  other  party 
was  not  liable,  though  he  expressly  made  himself  liable 
to  the  whole,  for,  he  was  not  a  party  to  the  issue,  or 
upon  the  record.  Where  a  defendant  has  ceased  to  be 
a  party  to  the  record,  there  is  no  reason  why  he  should 
not  be  examined,  any  more  than  if  he  never  had  been  a 
party  to  it."  It  is  submitted  that  the  witness  was 
clearly  admissible,  for  the  purpose  for  which  it  was  pro- 
posed to  call  him. 


CoLTMAN,  J.     I  am  of  opinion  that  the  learned  judg^ 
was  right  in  rejecting  the  evidence  of  Spall.     It  is  tru^ 
that  it  has  been   laid  down  in  text-books,  upon  the  an*, 
thority  of  PVard  v.  Haydon^  that  a  co-defendant  in  an 
action  of  torf^  who  has  suffered  judgment  to  go  by  de* 
fault,  may  be  called  as  a  witness  for  the  defendant  wbo 
has  pleaded.     But  the  cases  upon  this  point  are  by  no 
means  uniform;  for,  it  appears  that  Best^  C.  J.,  in  Mask 
V.  Smithf  entertained  a  different  opinion.     What  ulti- 
mately became  of  that  case,  we  are  not  informed:  but 
it  appears  from  Roscoe  on  Evidence  (a),  that  Burrougki 
J.,  in  a  case  of  Webber  v.  Budd  (ft),  which  occurred  two 
years  later,  conceiving  the  opinion  of  Besiy  C.  J.,  to  be 
the  better  one,  *^  refused  to  admit  a  co-defendant  under 
similar  circumstances  as  a  witness  for  a  defendant  wbo 
had  pleaded  to  an  action  for  an  assault,  proved  to  be  a 
joint  one ;  for,  he  was  interested  in  reducing  the  damages, 
which  might  be  wholly  levied  on  him."     It  is  probable 
that  Bturrough^  J.,  in  thus  adhering  to  the  opinion  ex- 
pressed by  Besty  C.  J.,  in  Mash  v.  Smithy  in  preference 
to  the   positive   ruling   of  Lord    Kenyon^   in   Wari'^* 
HaydoUi  was  acting  upon  some  general  understanding 


(fl)  PageUp. 


(6)  Exeter  Bummcr  usa»% 
182(). 
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of  the  judges.     Upon  principle,  it  appears  to  me  that 

Spall  was  not  an  admissible  witness :  he  clearly  had  an 

interest  in  diminishing  the  damages.    There  was  nothing 

to  shew  that  Spall  was  called  for  anything  that  would 

not  afiect  the  amount  oF  damages.     My  brother  Byles 

contended,  that,  assuming  the  plaintiff's  case  to  be  true, 

Spallj  the  constable,  was  justified  in  apprehending  the 

plaintifl^  on  suspicion,  and  that  Barber  was  also  justified 

AS  acting  in  his  aid.    Spall  was  evidently  interested  in 

making  out  a  case  of  suspicion  of  felony* 

The  other  point  was  disposed  of  in  the  course  of  the 
argument.  The  learned  judge  meant,  not  to  draw  any 
such  distinction,  as  that  suggested,  between  trover  and 
trespass,  but  that,  if  there  were  reasonable  suspicion, 
-Barber  might  justify.  I  think  this  rule  must  be  dis<* 
charged^ 

Maule,  J.  I  am  of  the  same  opinion.  The  witness 
proposed  to  be  called,  was  a  co-defendant.  As  a  party 
^  the  record,  and  interested  in  the  event  of  the  suit, 
^  would  not  be  made  an  admissible  witness  by  Lord 
-IktmarCs  act.  The  case  of  Worrall  v.  Jones  {a)^ — which 
Appears  to  have  overruled  Chapman  v.  Graves,  and  that, 
^poQ  deliberation,  —  shews  that  his  testimony  was  not 
Omissible.  In  order  to  ascertain  whether  the  witness  was 
Omissible  or  not,  the  proper  principle  is,  to  inquire  in 
^hat  relation  he  stood  to  the  party  on  whose  behalf 
he  was  called,  and  what  was  the  issue  upon  the  record, 
drying  it  in  that  way,  it  is  clear  that  the  witness  had  a 
direct  interest  in  procuring  the  damages  against  Barber 
to  be  assessed  at  the  smallest  amount  possible,  because 
they  could  not  be  assessed  at  a  larger  sum  as  against  him- 
^It  If  we  are  at  liberty  to  look  beyond  the  record, 
It  would  seem  that  Spall  was  called  to  prove,  not  that,  al« 
^oagh  the  plaintiff  had  suffered  injury,  it  was  not  from 

(«f)  7  Bingh.  395.y  5  M.  ^  P.  24 !• 
You  V.  — C.  B.  Y  Y 


685 
1848. 


Tborps 
Barbcb. 


686 


HILARY  VACATION, 


1848* 

Thorpb 
Babbbb. 


the  act  of  the  defendant  Barber^  but  that  the  pluntif 
had  in  truth  sustained  no  injury  at  all,  because  the  goodi 
in  question  had  been  seized  upon  a  reasonable  suspicioi 
of  felony,  and  consequently  that  the  damages  he  wa 
entitled  to  as  against  himself,  should  be  merely  DominaJ 
The  direct  consequence  of  his  testimony  would  be^  1* 
bring  the  suit  to  the  most  favourable  termination  possibli 
for  both   defendants*      He  came  to  prove  something 
that  was  advantageous  to  himself,  and  therefore  hid  i 
strong  interest  in  the  result.     Chapman  v.  Graves  b&og 
overruled   by   Worrall  v.  JoneSf  and  the  authority  of 
Ward  V,  Haydon  removed,    or,  at  least,   considendiif 
shaken,  by  the  better  opinion  of  Best^  C«  J.,  in  Md 
v.  Smithy  and  the  subsequent  ruling  of  Burroughs  Ji  in 
Webber  \.  Budd^  —  it  seems  to  me,  upon  principle  « 
well  as  upon  authority,  that  the  evidence  of  this  witnoi 
was  properly  rejected. 


V.  Williams,  J.  (a)  I  am  of  the  same  opinion.  WIul* 
ever  might  be  the  professed  purpose  of  calling  biiD)  it 
s  impossible  not  to  see  that  SpaU  was  inadmissible, 
inasmuch  as  his  evidence  must  have  tended  to  in- 
fluence the  amount  of  the  damages.  I  should  be  sonj 
to  add  to  the  number  of  anomalous  cases  in  whicb  ^ 
has  held,  that  a  witness  incompetent  for  one  purpoie 
may  be  competent  for  another. 


(a)  CrtssvoeU^  J.,  had  gone 
to  chambers. 

(6)  In  Hadrick  v.  Heihp  6; 
Jiaine,  Q,  B.,  T.  T.  1848,  17 
Law  Journaly  N.  S.  SIS,  'm 
case  for  a  malicious  prosecution 
for  perjury,  the  defendant  Hei- 
lop  pleaded  not  guilty,  and  the 
defendant  Raine  suffered  judg- 
ment by  default.   Wiyhtman,  J,, 


Rule  discharged,  (^j 


at  the  Durham  summer  asotf>i 
1847,  held  ihaXRainew* 
competent  witness  for  thef'ft*- 
tiffy  and  the  court  of  Q'  ^> 
upon  a  review  of  the  cueii  in* 
eluding  Thorpe  v.  Barber,  cm- 
firmed  the  ruling  of  thekmc' 
judge.  And  see  Walker  »• 
Oilea,poH,  7.  T.  184p. 
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PSIT,  on  a  bill  of  exchange  drawn  by  the  The  following 
[lant  upon  onei.  M.  Mendelssohn,  for  98/.  15*.  "en^toTh^de. 
y  material  issue  was  upon  the  fourth  plea,  fendant^  the 

»d  that  the  defendant  had  not  had  due  notice  ^^^^^^  ^^  ^ 

r  1     I  Ml  I       1                                               ^"1  of  ex- 
onour  of  the  bill  by  the  acceptor.  change : 

trial,  before  Coltman,  J.,  at  the  last  summer      *'  5th  Jo* 
the  county  oi Surrey,  it  was  proved  by  a  clerk  ^^"ry»  184.7. 
ntiff,  that  he  delivered  the  following  notice  to  holder  of  a 
int  on  the  day  of  which  it  bears  date,  at  the  ^^^  drawn 
telling  him  from  whom  it  came.     By  some  Sl^Xn- 
irhich  was  unexplained,  the  notice  was  not  deUsohn  for 

98/.  15*., 
which  became 

"  20,  Lawrence  Lane,  5th  January,  1847.       fhe  4tS*^' 
- 1  am  the  holder  of  a  bill  drawn  by  you  on  stant,  and  is 
mdebsohn,  for  98i  15^.,  which  became  due  ^^^^^  and 
the  4th  instant,  and  is  unpaid;  and  I  have  to  g^^e  that 
unless  the  same  is  paid  to  me  immediately,  I  unless  the 
proceedings  against  you  without  delay  for  the  ^™®  ^?  ^** 

diately,  I 

«  I  am,  sir,  ^^^^  ^}^ 

proceedings 

"  Yours  most  obediently.      against  you 

at  of  bill,  £98  15  0  without 

-  ^  delay  for  the 

[       -       -  ^  ^  amount" 

■"— *— — ^  At  the  foot 

£99  0  0"  was  added, 

-  •  "  noting y  5s," 

There  was  no 
the  note;  but  tlie  person  who  delivered  it,  informed  the  defendant 
it  came :  — 

;  this  notice  conveyed  sufficient  intimation  to  the  drawer  that  tiie  bill 
«9eDted,  and  dishonoured,  and  that  the  holder  looked  to  him  for 

V  Y   2 
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1848*  I'his  notice  was  addressed  to  <^  Mr»  John  Chrislian/^ 

— -  Sha'bome  hand* 
Armstbonq  On  the  part  of  the  defendant,  it  was  objected  that  tl^ 
CuRisTiANj.  iiotice  of  dishonour  was  insufficient ;  first,  because  i^ 
was  not  signed ;  secondly,  because  it  did  not,  either  uv 
express  words,  or  by  necessary  implication,  inform  the^ 
party  to  whom  it  was  addressed,  that  the  bill  bad  been 
either  accepted  by  the  drawee,  or  presented  to  him  Ibr^ 
payment. 

The  learned  judge  directed  the  jury  to  find  for  the 
plnintiiF,  for  the  amount  of  the  bill  and  interest;  resent 
ing  leave  to  the  defendant  to*  move  to  enter  a  verdkt 
for  himself  on  the  fourth  issue,  if  the  court  should  beof 
opinion  that  either  objection  was  well  founded* 
The  jury  having  accordingly  found  for  the  defeodmli 

M.  aiambers,  in  Michaelmas  term  last,  obt>in«d  tm 
rule  nisi  to  enter  a  verdict  for  the  defendant  on 
fourth  issue,  pursuant  to  the  leave  reserved.  Hedt 
Hartley  v.  Case  (a),  Solarte  v.  Palmer  (ft),  Phillifi  ^^" 
Gould  {c),  Boulton  v.  Welch  {d),  and  Byles  on  Bilkf^ZI 
IMaule,  J.,  referred  to  Hedger  v.  Steavenson  {g\  vn^ 
Messenger  v.  Southey  (h) ;  and  V.  Williams^  J.,  to  ito^^ 
lands  V.  Springett  (J)  and  Bailey  v.  Porter,  (k)  ] 

Duncan  now  shewed  cause.  The  absence  of  sigDitfli<^ 
to  the  notice  was  amply  supplied  by  the  intimation  gives 
by  the  clerk,  at  the  time  he  delivered  it  to  the  defending 

(a)  4  B.  S;  C.  339-,  6  D.  ^         (d)  3  N.  C.  6SS.,  4  M 

Jl,  505.,  1  C.  6i  P,  555.  425. 

(6)  7  Bingh.  530.,  5  M.  Sf .        {e)  5th  edit  903.  n. 
P.  475.,  1  Tyrwh.  371.,  1  C.  Sf  (g)  ^Af.S^W.  799. 

J,  417.— in   the   Exchequer  (A)  1  M. 3^6.76.,  I S«^ 

Chamber:    I  Bingh.   194.,    1  N.R.  180. 
Scott,  1.  — in  the   House    of         (f)  UM.SfW.l. 
Lords.  Ik)  UM.e^^.^ 

(c)  8  (7..^  P.  355. 
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tbat  it  came  from  the  plaiDtiff.  There  is  nothing,  there*       1848. 
fore,  in  that  objection.  — 

Then,  as  to  the  form  of  the  notice.    Tliongh  not  quite    Abmstbono 
so  technical  as  it  might  have  been,  it  contains  all  the   Cbristiaki. 
essentials  of  a  good  notice!  it  properly  describes  the  bill ; 
it  'informs  the  drawer,  at  least  by  necessary  implication, 
that  it  has  been  dishonoured  by  the  acceptor ;  and  it 
plainly  intimates  that  the  party  to  whom  the  notice  is 
addressed,  is  looked  to  for  payment.  In  Hartley  v.  Case^ 
it  did  not  appear  from  the  notice,  that  the  bill  had  been 
dishonoured ;  in  Solarte  v.  Palmer^  that  it  had  ever  been 
presented  for  payment.     In  Botdton  v.JVelchi  there  was 
no  allegation  either  of  presentment  or  dishonour ;  the 
tords  used  being  —  "  is  returned  to  me  unpaidy^  which 
the  court  held  to  be  consistent  with  the  absence  of  a  pre- 
lenunent.     [Mmle^  J.    But  for  the  "  Noting,  55.,"  that 
\    ease  would  have  been  a  distinct  authority  against  you.] 
\    In  Grvgeon  v.  Smith  (a),  the  notice  was  —  "  Your  bill 
^    drawn  on  T.  T.,  and  accepted  by  him,  is  this  day  re- 
iivnedf  with  charges^  to  which  we  request  your  imme- 
diate attention:''  and  it  was  held  to  be  sufficient.     The 
Allowing  was  also  held  sufficient  in  Hedges*  v.  Steavenson 
•^•^I  am  desired  by  Mr.//,  to  give  you  notice  that  a 
promissory  note,  dated  Atigust  the  11th,  1835,  made  by 
A  T,j  for  99/.  185.,  payable  to  your  order,  two  months 
\  ^r  date  thereof,  became  due  yesterday,  and  has  been 
p  ^^t^med  unpaid.     I  have  to  request  you  will  please  re- 
f  ^t  the  amount  thereof,  with  l5.  6i  noting^  free  of  post- 
age, by  return  of  post"  —  being  precisely  the  same  as 
^  words  of  the  notice  in  Boultoti  v.  JVeichy  with  the 
^■ddition  of  the  notarial  charge.     The  true  rule  seems 
**>  be  that  laid  down  by  Parke^  B.,  in  Hedger  v.  Stea^ 
^^softf  where  that  learned  judge  says :  *^  The  law  upon 
^bis  point  is  established  by  the  decision  in  Solarte  v. 


(a)  2  N.  4*  P.  SOS.,  6  Ad.  3^  E.  499. 
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Palmer^  which  confirmed  that  of  Hartley  v.  Casef  agabst 
the  previous  opinion  of  the  profession.     It  b  certaiDi 
that,  afler  the  case  of  Tindal  v.  Bramn  {a\  there  wai  an 
impression  that  it  was  sufficient  if  the  notice  conveyed 
an  intimation  that  the  party  to  whom  it  was  given,  wu 
looked  to  for  payment  of  the  bill  or  note*    Hartiq  v. 
Case  first  made  an  alteration  in  the  law,  and  decided 
that  the  view  so  taken,  was  not  correct.   The  rule  there 
laid  down  by  Lord  TenierdeUj  was,  that,  though  no  pre- 
cise form  of  words  was  necessary  to  be  used  in  giving 
notice  of  dishonour,  yet  the  language  employed  most 
be  such  as  to  convey  notice  to  the  party  what  the  bill 
is,  and  that  payment  of  it  has  been  refused  by  the  ac- 
ceptor.    Upon  the  authority  of  that  casCf  the  coartof 
Exchequer  Chamber  and  the  Housq  of  Lords  decided 
Solarte  v.  Palmer^  and  held  the  notice  there  usedy  insuffi- 
cient.    By  that  decision  we  are  bound;  though  lam 
not  prepared  to  say  that  I  am  bound  by  all  the  reason- 
ing or  language  of  the  learned  judges  in  giving  their 
opinion,  and  therefore  should  myself  doubt  whether  «e 
could  go  so  far  as  to  say  that  it  ought  to  appear  upon  the 
face  of  the  instrument,  <  by  express  terms^  or  necesaarj 
implication^  that  the  bill  was  presented  and  dishonoured:' 
it  seems  to  me  enough  if  it  appear  by  reasonable  in- 
tendment, and  would  be  inferred  by  any  man  of  bnsi- 
ness,  that  the  bill  has  been  presented  to  the  acceptor) 
and  not  paid  by  him.     However,  supposing  that  we  are 
bound  by  the  precise  expression  of  Tindal^  C.  J.,  in  d^ 
livering  judgment  in  the  Exchequer  Chamber,  we  ooigfat 
not  to  put  a  strict  construction  on  the  term  <  necessarf 
implication ; '  for,  were  we  to  do  so^  it  would  be  difi* 
cult  for  any  mercantile  man  to  conduct  business  without 
tlie  constant  aid  of  a  solicitor.   We  must  not  put  such  a 
meaning  on  that  expression,  as  to  say  that  the  langitt^ 


(a)  1  2  -R.  167. 


11  VICTORIA.  691 

of  tfae  instrament  must  be  so  precise  as  tQ  exclude  the        1848. 

possibility  of  any  other  inference  than  that  the  bill  had        

been  so  presented,  and  returned  unpaid.   On  the  subject    A^motbono 

of  the  term  *  necessary  implication/  Lord  Eldon  says : —    Chbmtiawi. 

*  Necessary  implication  means,  not  natural  necessity, 

bnt  so  strong  a  probability,  that  an  intention  contrary  to 

that  which  is  imputed,  cannot  be  supposed :'   Wilkinson 

?•  Adam,  {a)    If  we  adopt  such  a  rule  of  construction  in 

the  present  case,  could  any  doubt  be  entertained  by  any 

mercantile  man  who  received  this  notice,  that  the  note 

had  been  presented  to  the  maker  when  due,  and  was 

not  honoured  ?    Look  at  the  language  of  the  notice  -— 

'I  am  desired  to  gire  you  notice  that  a  promissory  note, 

made  hj  Samuel  Thompson^  for  99/.  18s.,  payable  to  your 

order,  became  due  yesterday,  and  has  been  returned 

nnpaid.    I  have  to  request  you  will  remit  the  amount 

thereof,  with  is.  Sd.  noting.'    It  states  the  time  when  the 

Me  became  due,  and  that  it  bad  been  returned  unpaid. 

Can  any  one  doubt  the  use  of  the  term,  ^  returned  un- 

{Nud?'     The  word   ^returned,'   is  almost  a  technical 

term  in  matters  of  this  nature,  and  means  that  the  bill 

has  come  to  maturity,  has  been  presented,  and  has  not 

been  paid*    Upon  reading  this  notice,  I  should  say  that 

it  appears  from  it,  by  necessary  implication    (in  the 

meaning  I  attach  to  the  term),  that  the  note  has  been 

duly  presented,  and  dishonoured.     This  is  the  opinion 

which  I  should  have  formed  previously  to  the  case  of 

BonUon  y.  Welch;  and  we  are  not  called  upon  to  over- 

^  that  case,  without  some  authority  to  the  contrary. 

The  notice  in  Grrugean  v.  Smith  was  in  the  same  terms 

tt  the  present ;  and,  as  we  must  determine  to  which  of 

the  two  cases  we  will  subscribe,  I  must  say  I  think  that 

the  one  in  the  Common  Pleas  was  not  rightly  deter- 

<niQed.    There  is,  indeed,  one  circumstance  mentioned 

(a)  1  Fe».  S^  Bea.  466. 
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1848.       in  this  notice  of  dishonour  which  does  not  appear  in  the 

notice  in  Boulton  v.  Welchj  viz.  that  the  bill  had  been 

ARMBTBONa    noted :  that  constitutes  a  distinction  between  the  two 
CBRisTiAia.    cases;  but  I  disclaim   to  go  on  that  distinction.   In 
Solarte  v.  Palmer^  it  was  contended  that  there  was  no 
intimation  that  the  bill  had  been  presented  for  payment, 
or  that  it  was  unpaid,  or  even  that  it  was  due ;  and  the 
argument  for  the  sufficiency  of  the  notice  rested  on  the 
authority  of  Tindalv.  Brown  —  on  its  containing  snffi* 
cient  information  that  the  party  was  held  liable  to  the 
holder.  In  the  present  case>  I  think  no  mercantile  man, 
upon  reading  the  notice,  could  possibly  misunderstand 
its  meaning ;  and  therefore  on  that  ground  I  think  the 
rule  to  enter  a  verdict  for  the  defendant  ought  to  be 
discharged.'*    And  Alderson^  B.,  says :  '<  I  agree  with 
my  brother  Parlce^  that  we  are  not  bound  by  the  strict 
words  of  the  judges,  if  the  term  <  necessary  implication' 
is  used  by  them  in  a  strict  sense.   It  must  have  that  rea- 
sonable construction  which  is  given  in  the  judgment  of 
Lord  Eldouy  cited  by  my  brother  Parke.     In  that  fiew 
of  the  case,  the  requisites  are  fully  satisfied  by  the  terms 
of  this  notice :  the  presentment  and  dishonour  are  neces- 
sarily to  be  inferred  from  the  words  here  used.**   In 
Shelton  v.  Braitkmaite{a)y  a  bill  of  exchange  having 
been  drawn  upon  A.  B,^  was  accepted  by  him,  and  was 
afterwards  indorsed  by  the  drawer  to  the  plaintiffs,  who 
indorsed  it  to  lite  Birmingkam'and'Midland'Countifi 
Bank,  who  indorsed  it  to  one  W.    The  bill  having  been 
dishonoured  when  due,  W.  gave  notice  of  it  to  the  bank, 
who  gave  notice  to  the  plaintiffs,  one  of  whom  wrote  the 
following  letter  to  the  drawer :  "  To  my  surprise,  I 
have  received  an  intimation  from  The  Birminghrn'Ond' 
Midland'Counties  Bank^  that  your  draft  on  A.  B,  is  <//>• 
honoured;  and  I  liave  requested  them  to  proceed  on  the 

(a)  7M.^W.4S6. 
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aame:''  and  it  was  held,  that,  if  there  was  more  than        1648, 
one  bill  to  which  the  letter  could  apply,  it  lay  upon  the        — — 
defendant  to  prove  that  fact,  in  order  to  shew  its  uncer-  .  Abmstbono 
tainty;  and  that  the  letter  was  a  sufiBcient  notice  of  dis-    Cbbistianu 
honour,    **  The  word  dishonour^*  said Parke^  B,,  " is  a 
technical  word,  which  intimates  that  the  bill  has  been 
presented,  and  refused  payment."     And  in  Bawlands  v. 
^tigettf  a  bill  of  exchange  having  been  dishonoured, 
notice  was  given  by  the  holder  to  the  first  indorser,  who 
in  dne  time  left  at  the  residence  of  the  drawer  his  own 
curd  and  address,  on  the  back  of  which  was  written,  — 
*^  Bill  for  SO/.,  drawn  by  &  on  fK,  dishonoured^  lies  due 
as'on  the  other  side.''    The  bill  was  not  lying  there, 
bat  at  the  residence  of  the  holder,  who  had  other  bill 
tnuisactions  with  the  drawer :  and  the  notice  was  held 
sufficient ;  Parke^  B.,  saying,  —  <^  The  bill  is  amply 
described,  and  it  is  stated  that  it  is  dishonoured;  and  I 
do  not  think  that  the  inaccuracy  'in  the  description  of 
the  place  where  it  is  lying,  makes  any  difference."    So, 
ifi  Bailey  V,  Porter,  a  letter  informing  the  drawer  that 
'^J*  C's  acceptance,  due  this  day,  is  unpaid,'*  and  re* 
questing  his  immediate  attention  to  it,  was  held  to  be  a 
sufficient  notice  of  dishonour.  However  closely  some  of 
the  cases  seem  to  trench  on  the  principle  laid  down  in 
Hartley  v.  Case  and  Solarie  v.  Palmer,  the  intimation 
bere  that  the  bill  is  unpaid,  and  that  the  party  addressed 
^  Quired  to  pay  the  same,  with  a  charge  for  fwting, 
abundantly  informs  him  that  it  has  been  refused  pay- 
out by  the  acceptor* 

Montagu  Chambers,  in  support  of  the  rule.  The 
^ce  in  question  does  not  sufficiently  describe  the  bill ; 
'lor  does  it  state  that  it  was  accepted,  or  that  the  de- 
fendant was  at  all  liable  to  be  called  upon  for  payment 
of  it,  — all  of  which  was  considered  by  Abbott^  C.  J.,  in 
Hartley  v.  Case,  to  be  essential.   But  the  more  important 
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1848.        objection  to  the  notice,  is,  that  it  is  quite  consistent 
what  appears  in  the  body  of  it,  that  there  never 
any  presentment  of  the  bill  for  payment  to  the  aooeptoK- 
Chrirtiani.    or  any  refusal  by  him  to  pay  it.     In  BouUon  v.  Wdd^ 
the  notice  was  as  follows :  '^  The  promissory  note  foj 
200L,  drawn  by  H.  H.y  dated  the  18th  of  July  hs% 
payable  three  months  after  date,  and  indorsed  by  yoo^ 
became  due  yesterday,  and  is  returned  to  me  unpaid:  I, 
therefore,   request  you   will  let  me  have  the  amount 
forthwith :"  and  it  was  held  not  to  be  a  sufficient  notice 
of  dishonour,  inasmuch  as  it  conveyed  no  intimation  that 
the  note  had  been  duly  presented,  and  dishonoured. 
That  decision  is  strictly  in  accordance  with  the  rule  laid 
down  in  Solarte  v.  Palmer ^  which  is,  that  the  notice 
must  inform  the  party  to  whom  it  is  addressed,  either 
in  express  words,  or  by  necessary,  or,  as  Paries  &» 
says,  in  Hedger  v.  Steavensorty  by  fair  and  reasonaUe, 
implication,  that  the  bill  has  been  dishonoured,  and  that 
the  holder  looks  to  him  for  payment.     The  words  ^rv- 
turned  unpaid,  with  1^.  6d.  noting,"  in  Hedger  v.  Sioh 
venson^  and    ^^retufTied,  'with  charges/*    in  Grugeon  f. 
Smith,  were  held  to  be  tantamount  to  a  statement  that 
the  bill  was  dishonoured.     iMaule,  J.     *'  Returned  un- 
paid," does  not  by  any  means  import  that  the  bill  bai 
been   presented   to  the  acceptor:   but  the  addition  of 
notarial  charges  helps  it  out.]   The  words  here  are,  not 
**  returned  unpaid,"   but  "  is  unpaid."      In  Phillips  ▼. 
Gouldy  a  letter  stating  that  a  bill  of  exchange  (describing 
it)  *^  lies  at  my  office  due  and  unpaid,"  was  held  not  to 
be  a  good  notice  of  dishonour.     ICresswelly  J.  We  are  all 
of  opinion  that  the  '^  noting  55.,"  which  appears  at  the 
bottom  of  this  notice,  forms  a  part  of  it;  and  therefore 
that  you  need  not  refer  to  cases  where  that  circumstance 
is  wanting.]     It  will  be  going  much  further  than  aoj 
case  has  yet  gone,  to  hold  that  the  mere  mention  of 
notarial  charges,  will  eke  out  a  confessedly  bad  notice  of 
dishonour. 
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CoLTMAK,  J.     I  am  unable  to  distinguish  the  present        1848. 
::ase  from  Hedger  v.  Steavenson  and  Gntgeon  v.  Smithy 
[X>nstruing  the  effective  part  of  the  notice  to  be  the  re- 
ference to  notarial  charges,  —  which  of  necessity  im-    CnRisxiANr. 
plies  that   there  has    been  a  due   presentment  of  the 
bill  to  the  acceptor,  and  a  refusal  to  pay. 

Maule,  J.  I  also  think  that  the  notice  in  this  case 
was  sufficient.  Gritgeon  v.  Smith  and  Hedger  v.  Stea^ 
venson  were  both  cases  in  which  the  notice  contained  an 
intimation  that  charges  had  been  incurred  for  noting. 
fiy  reasonable  intendment  amongst  mercantile  men,  a 
charge  for  noting,  necessarily  imports  that  the  bill  has 
been  duly  presented  for  payment,  and  has  been  dis- 
honoured. These  notices  are  not  to  be  scrutinised  with 
all  the  nicety  of  special  demurrers.  Parke,  B.,  it  is  true, 
dbclaims  to  found  himself  upon  the  notarial  charges ; 
preferring  to  overrule  by  a  mere  diciiim,  a  recent 
solemn  decision  of  a  court  of  co-ordinate  jurisdiction. 
It  b  impossible,  however,  to  account  for  the  judgment 
of  my  brother  Pattesoriy  in  Grugeon  v.  Smith,  without 
assuming  that  he  gave  effect  to  the  word  *^  charges,"  as 
we  are  now  doing. 

Cresswell,  J.  I  also  think  the  case  is  quite  free 
from  doubt.  A  person  who  deals  with  bills  of  exchange^ 
must  understand  the  meaning  of  *^  noting,"  as  well  as 
**  presentment."  This  notice  must  necessarily  have  con- 
veyed to  the  defendant,  that  the  bill  had  been  presented 
to  the  acceptor  for  payment,  that  it  had  been  dis- 
honoured, and  that  therefore  he  was  looked  to  for  the 
amount 

V.  Williams,  J.,  concurred. 

Rule  discharged. 
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Beech  v.  Jones. 

In  an  action  HP  HIS  was  an  action  by  the  acceptor  against  the 

by  the  ac-  drawer  of  an  accommodation  acceptance,  upon  his 

the  drawer  of  intiplied   indemnity.     The   plaintiff  sought  to  recover 

an  accom-  49/.  105.,  the  amount  cf  the  bill,  and  26L  5s,f  the  costs 

modation    i  ,   incurred  by  him  in  defendincc  an  action  brought  acainst 
on  hi8  implied  -^  ®  o       e 

contract  of       him  by  the  holder. 

indemnity,  Th^  ^ause  was  tried  before  CoUman^  J.,  at  the  last 

in  order  to  spring  assizes  for  the  coMXiiy  oi  Dmbigh,     It  appeared 

prove  that  a^     that  the  bill  in  question  had  been  given  in  renewal  of  a 

former  bi,m  fQ,.jj^gp  acceptance  for  the  same  amount,  —  which  the 
renewal  of'  ^  ^  ^ 

which  the  bill  defendant  had  had  notice  to  produce.    The  original  bill 

in  respect  of     ^^g  ^q^  produced  :  and,  in  order  to  trace  it  to  the  de- 

which  the 

action  was        fendant's  possession,  a  clerk  of  a  bank  at  MM  was 

brought,  was    called  for  the  purpose  of  proving  that  the  bill  was  made 

given,  had        payable  at  that  place,  that  an  unsuccessful  search  had 

DGcn  maiie  *    ^  *         ' 

payable  at  a      ^^^  made  for  it  there,  and  that,  according  to  the  coarse 

particular  of  business  at  the  bank,  it  must  have  been  redelivered 
a  banker's  to  the  defendant.  The  bank  book  was  not  produced; 
clerk,  who,  but  the  witness  stated  that  he  had  on  the  preceding  day 
without  prc^  looked  at  an  entry  therein,  in  his  own  hand-writiog^ 
bank  book,  which  described  the  bill  as  payable  at  Mold,  He,  how- 
stated  that  ever,  admitted  that  he  had  no  recollection  whatever  of 

tained  the  ^^^  "^^^'^  ^^  ®^  '^^  contents,  but  what  he  derived  from  the 
fact  from  an      entry. 

fn  hfs^own"^         On  the  part  of  the  defendant,  it  was  objected  that  this 
hand-writing,    evidence  was  not  admissible,  inasmuch  as  it  was  giving 
but  that,  in- 
dependently of  that  entry,  he  had  no  recollection  whatever  of  the  fact:  —  Held) 
that  this  was  not  evidence  of  such  fact. 

Held  also,  that  the  plaintiff  was  not  entitled  to  recover  costs  incurred  id  de- 
fending an  action  brought  against  himself  upon  the  bill. 


11  VICTORIA. 

by  parol  the  contents  of  the  book|  which  itself  ought  to 
have  been  produced* 
The  learned  judge  admitted  the  evidence* 
It  was  further  objected^  that,  at  all  events,  the  plaintiff 
had  no  right  to  cast  upon  the  defendant  the  costs  of  the 
unsuccessful  and  improper  defence  to  the  former  action. 
A  verdict  was  found   for  the  plaintiff  for  the  full 
amount  claimed  — 79/.  1 5s,;  leave  being  reserved  to  the 
defendant  to  move  to  reduce  the  damages  to  49/.  lOs.9 
if  the  court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  the  costs  of  defending  the  action 
against  himself. 

Tcnonsend,  in  Easter  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  the  improper  reception 
of  evidence,  or  to  reduce  the  damages  pursuant  to  the 
leave  reserved.  He  referred  to  Doe  d.  Church  v.  Per^^ 
tins  (a)t  Kensington  v.  Inglis  (i),  and  Burton  v.  Plum^ 
mer  (c),  upon  the  first  point ;  and,  upon  the  second,  to 
Knight  v.  Hughes  [d),  and  Roach  v.  Thompson,  (e) 

Welsby  now  shewed  cause.  It  may  be  conceded,  that, 
if  the  bank  clerk  had  been  called  for  the  mere  purpose 
of  proving  the  contents  of  an  entry  in  the  bank  books, — 
they  not  being  in  the  same  situation  as  the  books  of  the 
Bank  of  England^  of  which,  for  the  sake  of  public  con* 
venience,  secondary  evidence  is  allowed  to  be  given,  — 
his  testimony  ought  not  to  have  been  received.  But, 
here,  the  witness  was  not  wanted  to  prove  the  terms  of 
the  entry,  but  merely  the  fact  that  the  former  bill  had  been 
payable  at  Mold^  for  the  purpose  of  laying  a  foundation 
for  his  statement  of  the  practice  of  the  bank.    [Cress^ 
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1848.        ^^  J*    What  was  that  but  proving  the  contents  of  the 

book  ?     How  could  you  tell  that  the  bill  in  respect  of 

Bkeob        which  the  action  was  brought,  was  a  renewal  of  the  for- 
Jones.        ^^^  bill,  unless  you  had  the  entry  before  you?]    All 
that  was  necessary,  was,   proof  of  the  fact  tliat  the 
former  bill  was  payable  at  Mold,    [MauUy  3*    In  most 
cases,  all  that  is  wanted  for  the  purpose  of  the  cause,  is 
the  substance  of  the  entry.     If  that  can  be  shewn  by 
parol;  the  rule  will,  in  effect,  be  got  rid  of.]     It  was  for 
the  judge  to  say  whether  a  foundation  had  been  laid  for 
the  admission  of  secondary  evidence :  its  value,  when 
admitted,  was  a  question  for  the  jury.     In  Kensingiony, 
Inglisj  where  a  license  to  trade  with  an  enemy,  granted 
abroad,  had   been  returned,  after  being  used,  to  the 
secretary  of  the  governor  by  whom  it  was  issued,  who 
had,  as^he  believed,  thrown  it  aside  amongst  the  waste 
papers  of  his  office,  and  did  not  know  what  was  be- 
come of  it,  having  afterwards  searched  for,  but  not  re- 
collecting the  finding  it,  and  thinking  that  he  had  not 
found  it,  —  this  was  held  to  be  reasonable  evidence  of 
the  loss  of  the  licence,  so  as  to  let  in  parol  evidence  of 
its  contents;  the  paper  not  being  considered  as  of  any 
further  use  at  the  time,  and  the  witness's  attention  not 
having  been  called  particularly  to  the  circumstances: 
and  the  witness  was  permitted  to  speak  to  the  contents 
of  the  licence  from  memory,  though  he  had  made  an 
entry  of  it  in  his  memorandum  book,  for  the  private 
information  of  himself  and  the  governor,  which  book 
was  not  produced ;  he  having  given  it  to  the  governofy 
who  had  gone  abroad  without  returning  it  to  him;  foff 
such  book,  if  in  court,  would  not  have  been  evidence 
per  sCi  but  could  only  have  been  used  by  [the  witness  to 
refresh  his  memory.     ^Cresswell,  J.     What  was  wanted 
there,  was,  not  the  contents  of  the  entry,  but  of  tie 
licence.     The  book  was  only  one  species  of  secondary 
evidence  of  that.]    The  question  here  is,  whether,  upon 
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the  whole,  there  was  not  reasonable  evidence  for  the 
jury,  that  the  original  bill  was  payable  at  Mold,  apart 
firom  the  evidence  supposed  to  have  been  illegitimately 
received.  The  cases  of  Wright  v.  Hughes  {a)^  Gillett  v. 
Bippon  {b\  and  Roach  v.  Thompson  (c)^  seem  to  shew 
that  a  person  indemnified  cannot  charge  the  party  in- 
demnifying, with  the  costs  of  defending  an  action  for  a 
debt  clearly  due,  unless  authorised  by  him  to  defend. 
Those  cases  were  cited  in  Smith  v.  Compion.  (d)  There, 
the  defendant  conveyed  premises  to  the  plaintiff,  and 
covenanted  for  good  title:  an  action  of  formedon  was 
afterwards  brought  against  the  plaintiffs  by  a  party 
having  better  title,  and  the  plaintiff  compromised  it  for 
550/. ;  and  it  was  held  that  the  plaintiff,  in  an  action 
for  the  breach  of  covenant,  might  recover  the  whole  sum 
so  paid,  and  his  costs  as  between  attorney  and  client  in 
the  compromised  suit,  though  he  had  given  no  notice  of 
that  suit  to  the  defendant ;  for,  that,  in  an  action  upon 
a  general  guarantee,  the  only  effect  of  such  want  of 
notice  to  the  indemnifying  party,  is,  to  let  in  proof  on 
his  part  that  the  compromise  was  improvidently  made, 
and  it  lies  on  him  to  establish  that  fact.  ICresswellf  J. 
The  plaintiff  there  had  been  deluded  by  the  misrepre- 
sentation of  the  defendant's  title.  That  is  very  different 
from  an  ordinary  case  of  indemnity.]  In  Jones  v. 
JViUiams  (e),  a  declaration  in  assumpsit  stated,  that,  in 
consideration  that  R.  J.,  in  his  life-time  (of  whom  the 
plaintiff  was  administratrix),  would  execute  a  bond  to 
JV.  c7.,  in  the  penal  sum  of  600/L,  the  defendant  under- 
Look  that  he  would  save  harmless  and  indemnify  R.  J.f 
his  executors  and  administrators,  from  any  loss  or 
by  reason  of  hb  executing  the  bond :  the  de- 
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claraiion  then  averred   the  execution  of  {he  bond  by 
JL  t/.y  his  death,  and  the  grant  of  administrttion  to  the 
plaintiffy  and  that  the  plaintiff^  as  administratrix^  became 
liable  to  pay  and  satisfy  the  bond  of  fV*  /•»  of  which  die 
defendant  had  notice;  but  that  the  defendant  did  not 
indemnify  the  plaintiff,  as  such  administratrix,  from  loss 
or  damage  by  reason  of  the  execution  of  the  bond ;  bi 
means  whereof  the  plaintiff,  as  administratrix,  was  call 
upon  and  forced  and  obliged  to  pay,  and  did  pay, 
W.J.i  the  sum  of  SIO/.  secured  by  the  bond,  and 
Jurt/ier  sum  for  the  costs  of  an  action  against  him^  & 
The  defendant  pleaded,  that  the  plaintiff,  as  administr^a^ 
trix,  was  not  called  upon,  or  forced,  or  obliged,  to  p&^^, 
nor  did  she  pay,  to  W.  J.  the  moneys  in  the  dedarati^^ 
mentioned,  nor  was  she  damnified  as  therein  mention^^^ 
in  manner  and  form,  &c.    The  bond,  when  produced  4tf 
the  trial,  appeared  to  be  subject  to  a  condition  for  re* 
payment  of  the  sum.  secured,  with  interesty  ^*  at  or  be- 
fore the  expiration  of  six  months'  notice  to  be  given  to 
pay  the  same:"  and  there  was  no  proof  of  such  notice 
having  been  given*     It  appeared,  however,  that  the  de* 
fendant   had   notice  of  the   action   being  comoienced 
against  the  plaintiff  on  the  bond  (which  was  stayed  by 
n  judge's  order,  on   payment  of  debt  and  costs),  and 
jdid  not  come  in  to  defend  it.     And  it  was  held,  dnt 
this  was  sufficient  to  entitle  the  plaintiff  to  recover  od 
the  above  issue.     [Matde^  J.     The  costs  in  this  cise 
are  quite  different  from  the  costs  there.]     At  all  events 
the  plaintiff  is  entitled  to  the  costs  of  the  writ,  as  Lor 
Tenterden  held,  in   Gillett  v.  Rippon.     [MauU^  J. 
you  would,  under  any  circumstances,  be  entided  to  i 
costs  of  the  writ,  I  think  you  are  not  so  entitled  wh 
you  have  defended  the  action.] 


To'jonsendy  in  support  of  the  rule.     The  evldcn' 
the  bank  clerk  was  reluctantly  admitted,  and,  it  b 
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mitted,  improperly.     It  was  essential  for  the  plaintiff  to        1848. 

prove  that  the  first  bill  was  payable  at  Mold,      The        

clerk  could  not  state  that  fact  without  the  book.     Inde-        Beech 
pendently  of  the  entry  in  the  book,  his  memory  was  a       Jones. 
perfect  blank.     The  court  cannot,  without  overruling 
JOt^  d.  Church  v.  Perkins^  hold  his  evidence  admissible. 
In  that  case,  it  was  distinctly  laid  down,  that,  although 
a   witness  may   refresh   his   memory  by  any  book  or 
paper,  if  he  can  ^afterwards  swear  to  the  fact  from  his 
own  recollection;  yet,  if  he  cannot  swear  to  the  fact 
from  recollection,  any  further  than  as  finding  it  entered 
ID  a  book  or  paper,  the  original  book  or  paper  must  be 
produced.     That  case  proceeded  upon  the  autliority  of 
a   case  of  Tanner  v.  Taylor  (a),  which  Buller^  J.,  read 
from  a  MS.  note  as  follows  :  —  ^'  In  an  action  for  goods 
sold,  the  witness  who  proved  {b)   the  delivery,  took  it 
from  an  account  which  he  had  in  his  hand,  being  a 
copy,  as  he  said,  of  the  day-book,  which  he  had  left  at 
home:  and,  it  being  objected  that  the  original  ought  to 
J       have  been  produced,  Mr.  Baron  Legge  said,  that,  if  he 
could  swear  positively  to  the  delivery  from  recollection, 
<^nd  the  paper  was  only  to  refresh  his  memory,  he  might 
^ake  use  of  it ;  but,  if  he  could  not,  from  recollection. 
*wear  to  the  delivery,  any  further  than  as  finding  them 
entered  in  his  book,  then  the  original  should  have  been 
produced :  and,  the  witness  saying  he  could  not  swear 
from  recollection,    the  plaintiff  was  nonsuited."     The 
^urt  will  not  inquire  into  the  greater  or  less  import- 
ance of  a  piece  of  evidence  that  has  been  improperly 
"■^ceived. 

f 

I  CoLTMAN,  J.     It  appears  to  me  that  the  evidence  in 

^l^estion  ought  not  to  have  been  admitted.     The  entry 
'^  the  book  was  sought  to  be  made  use  of,  not  merely 

{a)  Hereford  spring  assizes,  (6)  t.  e,  was  called  to  prove. 

Vol.  v.  —  c.  B.  z  z 
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1848.        to  satisfy  me  that  the  bill  was  payable  at  JlfoU,— for 

■        the  purpose  of  letting  in  the  evidence  of  the  course  of 

^^^^        business  at  the  bank  there,  but  its  contents  also  went 
Jones.        to  the  jury;     Doe  d.  Church  v.  Perkins  is  an  authority 
to  shew  that  it  was  not  admissible. 

Maule,  J.  I  am  of  the  same  opinion*  Many  diffi- 
cult questions  may  arise  upon  this  subject.  Here,  how- 
ever, the  evidence  that  went  to  the  jury  upon  a  matter 
of  fact,  was,  that  of  a  witness  who  professed  to  have  no 
recollection  whatever  of  the  bill,  but  for  the  entry  in  the 
book.  Doe  d.  Church  v.  Perkins  was  decided  after  con- 
siderable argument :  it  has  often  been  acted  upon,  and, 
I  believe,  never  questioned. 

As  to  the  costs,  it  is  quite  clear  that  the  plaintiff  was 
not  entitled  to  them. 

The  rest  of  the  court  concurring. 

Rule  absolute  for  a  new  trial. 


Feb.s:  Eyre  v.  Scovell  and  Others. 

In  trover,  the  HPROVER,  for  two  hundred  pockets  of  hops. 
Jleadfrtbat  ^^^  defendants  pleaded  twelve  pleas,  of  wbick 

A,,  being  law-  those  material  to  be  considered,  are,  the  second^  the 

fully  pes.  fifth,  and  the  tenth. 

sessed  lost  the 

gooda,'  which         ^^^  second  plea  stated  that  the  plaintiff  was  not,  at 

came  into  the    the  said  time  when  &c.  in  the  declaration  mentioDcA 
^dth^'d    '     possessed,  as  of  his  own  property,  of  the  goods  and 
lendanu,  as^    chattels  in  the  declaration  mentioned,  or  of  any  or  either 
servants  of 
A.,  took  them  from  B, 

Held,  that,  under  a  replication  de  injvridy  the  plaintiff  might  set  upiW''' 
veyance  from  A.  to  the  parties  under  whom  he  claimed. 
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bem,  or  of  any  part  thereor,  in  manner  and  form  as 

be  declaration  alleged. 

Iflh  plea, — as  to  parcel  of  the  goods  in  the  declara- 

mentioned,  to  wit,  as  to  Forty  of  the  said  pockets  of 
Sf  —  that,  before,  and  thence  until,  the  plaintiff  be- 
e  possessed  of  the  said  last-mentioned  goods,  and 
I  and  at  the  time  of  such  sale  thereof  to  him  as 
^inafter  mentioned,  certain  persons  carrying  on 
le  under  the  name,  style,  and  firm  of  Mayor  &  Co., 
e  possessed  of  the  same  as  of  their  own  property, 
,  being  so  possessed,  &c.,  afterwards,  and  before  the 
ntiff  became  possessed  thereof,  to  wit,  on  the  5th  of 
Maiy,  1847)  casually  lost  the  same  out  of  their  pos- 
ion,  and  immediately  thereupon,  and  before  the 
ntifT  first  became  possessed  thereof,  to  wit,  on  the 

and  year  last  aforesaid,  the  same  came,  by  finding, 
I  the  possession  of  one  Thomas  Eyre^  who  imme* 
ely  thereupon,  and  just  before  the  same  time  when 

in  the  declaration  mentioned,  sold  and  delivered 
same  to  the  plaintiff,  who  thereupon  became  and 
;  thereof  possessed,  as  in  the  declaration  alleged; 
I  that  thereupon,  immediately,  end  at  the  said  time 
;n  &c.,  the  defendants,  as  the  servants,  and  at  the 
nroand,  of  the  said  Mayor  &  Co.,  seized  and  took  the 
1  goods  out  of  the  possession  of  the  plaintiff,  and  re- 
ik  possession  thereof,  to  and  for  the  use  of  the  said 
lyor  &  Co.,  and  with  the  intent  to  deprive  and  divest 
I  plaintiff  of  the  property  therein,  and  to  revest  the 
ne  in  the  said  Mayor  &  Co.,  as  they,  the  defendants, 
Ml  did,  and  as  they  lawfully  might  for  the  cause 
'fesaid, — which  was  the  said  conversion  iii  the  de- 
lation mentioned,  so  far  as  the  same  related  to  the 
d  parcel  of  goods  in  the  introductory  part  of  that 
a  mentioned. 

Tenth  plea,  —  as  to  parcel  of  the  said  goods  in  the 
^laration   mentioned,   to   wit,   as   to   the   said   forty 

z  z  2 
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]  848.        pockets, —  that,  before  the  plaintiff  was  possessed  their 
of,  certain  persons  carrying  on  business  under  the  natu 
style,  and  firm  of  Mayor  &  Co.,  were  possessed  therei 
ScovELL.     ns  of  their  own  property,  and,  being  so  possessed,  after 
wards,  to  wit,  on  the  5th  of  January^  18479  casually  las] 
the  same  out  of  their  possession,  and  the  same  thereupon 
came,   by   finding,   to   the  possession    of  one  Samuel 
Bradley,  who  thereupon  immediately  lost  possession  of 
the  same,  and  the  same  came,  by  finding,  to  the  pos- 
session  of  one  Thomas  Eyre,   who   thereupon  imme- 
diately, and  just  before  the  said  time  when  &c.,  to  wit, 
on  the  day  and  year  last  aforesaid,  sold  and  delivered 
the  same  to  the  plaintiff,  who  thereupon  and  thereby 
became  and  was  possessed  thereof,  whereupon  imme* 
diately,  and  at  the  said  time  when  &c  in  the  declar«- 
tion  mentioned,  the  defendants,  as  the  servants,  and  tt 
the  command,  of  the  said  Mayor  &  Co.,  seized  and  took 
the  said  goods  out  of  the  possession  of  the  plaintiiT,  and 
retook  possession  of  the  same  on  behalf  and  to  the  use  of 
the  said  Mayor  &  Co.,  with  intent  to  divest  and  deprive 
the  plaintiff  of  all  property  or  possession  thereof  nod 
therein,  and  revest  the  same  in  the  said  Mayor  &  Co.* 
as  they,  the  defendants,  then  did,  and  as  they  lawfully 
might  for  the  cause  aforesaid,  —  which  was  the  said 
conversion    in    the   declaration  alleged,  so   far  as  tbe 
same  related  to  the  said  parcel  of  goods  in  the  intro« 
ductory  part  of  that  plea  mentioned* 

The  plaintiff  joined  issue  on  the  second  plea,  and 
replied  to  the  fifth  and  tenth  pleas,  respectively,  that 
the  defendants,  of  their  own  wrong,  and  without  the 
cause  by  them  in  the  said  plea  mentioned,  committed 
the  grievances  in  the  declaration  alleged,  so  far  astlie 
same  related  to  the  parcel  of  goods  in  the  introductory 
part  of  that  plea  mentioned,  &c. 

The  cause  was  tried  before  Lord  Daman,  C.  J-i  «* 
the  last  spring  assizes  for  the  county  of  Surrey,    Tie 
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wets  were  as  follows :— 7  Afoyor  &  Co.,  who  were  ori-        1848. 
ginally  possessed  of  the  hops  in  question,  sold  them  to  ■ 

^^e  Bradley;  Bradley  sold  them  to  one  Thomas  Eyre ;         ^^**" 
And  Thomas  Eyre  sold  them  to  the  plaintiff.  Scoveli«. 

On  the  part  of  the  defendants,  evidence  was  given 

to  shew  that  the  hops  had  been  fraudulently  ot)tained 

from  Mayor  &  Co.,  and   that   Thomas  Eyre  and  the 

plaintiff  respectively  received  them  with  notice  of  the 

fraud* 

The  learned  judge  told  the  jury,  that,  if  there  was  a 
valid  sale  of  the  hops  to  Bradley^  the  plaintiff  was  en- 
tided  to  recover. 

A  verdict  having  been  found  for  the  plaintiff, 

Mannhigf  Serjt.,  in  Easier  term,  181' 7,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
He  submitted  that  the  only  questions  raised  by  the  fifth 
and  tenth  pleas,  were^  whether  Mayor  &  Co.  were  at 
any  time  possessed  of  the  hops,  and  whether  the  de- 
fendants were,  at  the  time  of  the  alleged  conversion, 
acting  as '  the  servants  of  Mayor  &  Co. ;  and  that  the 
title  of  the  plaintiff,  acquired  subsequently  to  the  pos- 
session of  Mayor  &  Co.,  was  not  put  in  issue  by  the 
general  replication  de  injurid.  He  cited  Comyns  v. 
Boyer  (a).  Chambers  v.  Donaldson  (i),  and  Cary  v. 
HoU  (c). 

W^  H.  Watson^  Montagu  Chambers^  and  Kennedy^ 
now  shewed  cause.  The  whole  question  would  arise 
on  the  second  plea,  which  puts  in  issue  the  title  of  the 
plaintiff  at  the  time  of  the  conversion.  The  fifih  and 
tenth  pleas, — to  which  the  present  rule  applies  itself, 
—  are  substantially  the  same.     The  former  alleges,  that, 

(«)  Cro.Eliz.  485.  (c)  11  Eiut,  70,  n. 

(6)  1 1  Ea8t,  65. 

Z  Z  3 
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1848.  before  and  thence  until  tiie  plfiintifF  became  posseHcd 
of  the  hops,  and  until  and  at  the  time  of  the  sale  thereof 
to  him  as  thereinafter  mentioned,  Mayor  &  Co.  were 

ScoTEu..  possessed  of  the  same  as  of  their  own  property,  and, 
being  so  possessed,  afterwards,  and  before  the  plaiotiff 
became  possessed  thereof,  casually  lost  the  same  oot 
of  their  possession ;  that,  immediately  thereupon,  and 
before  the  plaintiff  first  became  possessed  thereof  tbe 
same  came  by  finding  into  the  possession  of  one  Tkmm 
Eyre^  who  immediately  thereupon,  and  just  before  the 
same  time  when  &c.,  sold  and  delivered  them  to  tbe 
plaintiff,  who  thereupon  became  possessed  thereof;  that 
thereupon,  immediately,  the  defendants,  as  the  ser- 
vants, and  by  the  command,  of  Mayor  ii  Co.,  seized  and 
took  the  same  out  of  the  possession  of  tbe  plaintil^ 
and  retook  possession  thereof  to  and  for  the  use  of 
Mayor  &  Co.,  and  with  the  intent  to  deprive  and  divest 
the  plaintiff  of  the  property  therein,  and  to  revest  tbe 
same  in  Mayor  &  Co.  And  the  tenth  plea  alleges, 
that,  before  the  plaintiff  was  possessed  of  tbe  hops, 
Mayor  &  Co.  were  possessed  thereof  as  of  their  own 
property,  and,  being  so  |x>ssessed,  lost  the  same^  and 
the  same  thereupon  came  by  finding  to  the  possessioo 
of  Bradley;  that  Bradley  thereupon  immediately  lost 
the  same,  and  the  ^ame  came  by  finding  to  the  posses- 
sion of  Thomas  Eyre;  that  Eyre  sold  and  delivered 
them  to  the  plaintiff;  and  that  thereupon  the  defendants, 
as  the  servants,  and  at  the  command,  of  Mayor  &  Co.f 
seized  and  took  them  out  of  the  possession  of  tbe 
plaintiff,  and  retook  possession  of  the  same  on  bebaif 
and  to  the  use  of  Mayor  &  Co.,  with  intent  to  difest 
and  deprive  the  plaintiff  of  all  property  or  possession 
thereof  and  therein,  and  revest  the  same  in  Mmfor  & 
Co.  The  contention  on  the  part  of  the  defendants,  is, 
that  the  only  material  question  raised  by  these  pleas, 
is,  whether  Mayor  &   Co.  were  possessed  of  the  bops 
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before  (be  plaintiff  became  possessed  of  them;  that  the        1848. 

Uitermediate  findings  and  sales  are  mere  colour,  which        

is  not  put  in  issue  by  the  replication  de  injwid;  and  ^^^ 

that,  if  they  can  shew  that  they  were  possessed  at  any      Scovell. 
titne  before  the  plaintiff  was  possessed,  the  defendants 
would  be  entitled  to  a  verdict  on  these  two  issues. 
The  replication  de  injurid  puts  in  issue  every  material 
&ct  implied  as  well  as  alleged  in  the  plea  (a).     Where 
colour  is  given  in  trespass  or  trover,  the  party  sets  up 
a  good  title  at  the  time  of  the  trespass  or  conversion : 
Ltjufield's  case  {b) ;  Stephen  on  Pleading,  5th  edit  239 ; 
Comyn^s  Digest  (c)^     The  fifth  and  tenth  pleas  amount 
to  this  —  that  Mayor  &  Co.  were  the  owners  of  the 
goods  at  the  time  of  the  alleged  conversion.     If  the 
title  of  Mayor  &  Co.  is  involved  in  the  plea,  it  is  well 
traversed  by  de  injurid.     If  not,  the  plea  is  bad.     And 
the  court  will  not  grant  a  new  trial  upon  a  plea  as  to 
which,  if  the  defendant  obtained  a  verdict  upon  it,  the 
plaintiff  would  be  entitled  to  judgment  non  obstante 
veredicto.     The  cases  cited  to  shew  that  colour  is  not 
{Nit  in  issue  by  de  injurid,  may  be  passed  over  as  inap- 
plicable ;  that  being  conceded*     The  pleas,  not  having 
been  demurred  to,  must  now  be  assumed  sulBciently  to 
allege  title  in  Mayor  8c  Co.  at  the  time  of  the  conver- 
sion:  for,  whatever  is  defectively  stated   is  cured  by 
pleading  over :  Hobson  v.  Middleton  (d) ;  2  Wms.  Sound. 
228  a,   n.  (/).,  228  d,  n.  (m).     In  Honmrth  v.  7b//^- 
macke  (<*),  in  trover  against  the  sheriff,  he  pleaded,  that 
B/LJa.  was  delivered  to  him  at  the  suit  of  ^.  against  £.; 
that  the  goods  in  the  declaration  were  the  goods  of  /?. ; 

(a)  Vide    2   Wms.    Sound.  (6)  10  Co.  Rep,  gi.^. 

312.  e,  n.  (4)  ;  2  Wms.  Sound.  (c)  Tit.  Pleader,  (E.  5.). 

10,  n.  (14)  ;     The  Edinburgh  (d)  6B,^C.  295.,  9D.i^ 

9nd  Leith  Railway  Company  v.  R,  249. 
HibUewhite,  6M.Sf  W.  707- ;  (c)  4  M.  ^  G.  427.,  5  Scott, 

Cam.  Dig.  Pleader,  (E.  5.).  N.  R.  329. 

Z  Z  4 
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]8i8.        that,  before  the  time  when  &c.,  B.  fraudulendy  deli* 

yered  to  the  plaintiff  possession  of  the  goodsf  undes 

^^^"        colour  of  a  feigned,   covinous,   and  firaodalent    con— 
Scovelih      veyance,  to  the  intent  to  delay  A,,  contrary  to  the  fonc: 
of  the  statute ;  and  that,  whilst  the  goods  were  in  th^ 
possession  of  the  plaintiff,  and  whilst  the  writ  was  i^ 
force,  he,  the  defendant,  as  sheriff,  seized  the  good^ 
and  the  plea  was  held  bad,  as  amounting  to  an  argics 
mentative  denial  that  the   plaintiff   was    possessed  ^ 
of  his  own  prc^erty.     Striking   out  the  colour  frt^n 
these  pleas,  they  amount  to  this  —  that  certain  person^ 
named   Mayor  &  Co.   were  once  possessed   of  theae 
goods,  and,  being  so  possessed,  casually  lost  them,  &c. ; 
which  would  clearly  be  idle.  The  judgment  of  Lee,  C.J^ 
in  Cary  v.  Holt  (a),  is  very  much  to  the  purgose.    He 
says:  *'The  exceptions  to  the  replications  are  two^— 
first,  that  the  defendant  has  shewn  title  by  grant  from 
the  lord,  and  therefore  it  was   not  sufficient  for  the 
plaintiff  to   traverse   that,   without  shewing  a  tide  in 
himself.     But,  although  that  rule  may  be  good  in  ge- 
neral in  real  actions,  yet  it  is  otherwise  in  trespass; 
because,  in  that  case,  possession  is  the  plaintiff's  titk^ 
and  the  material  thing  to  traverse,  is  the  defendant's 
title.    And  so  it  is  held  expressly  in  Knight  v.  Lodg(b)\ 
and  the  same  distinction  taken  between  real  andpe^ 
sonal  actions :  House  v.  Laxton*"  (c) 

Mannings  Serjt.  {Shee^  Serjt.,  and  Peacock^  were  witk 
him),  in  support  of  the  rule.  The  only  material  alle- 
gations in  these  pleas,  are,  that  Mayor  &  Co.  were  pos- 
sessed of  the  hops,  and  that  the  defendants,  as  their 
servants,  retook  them.  Colour  in  a  plea  is  in  no  case 
traversable.  Where,  therefore,  the  defendant  in  plead- 
ing gives  colour,  the  plaintiff  is  bound  to  set  out  bis 

(a)  11  East,  70,  n.  (c)  Cro.  Eliz.  SSO. 

(6)  Cro.  Eliz.  611. 
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title  in  the  replication.    Tiie  case  of  Fenner  v.  Fisher  (a),        1848. 
yinerh  Abridgment  (&),  throws   considerable  light   on 
this  subject.     The  lord  chief  justice  there  says   **  the  „, 

first  possession  of  the  defendant  is  a  good  title  in  tres-      Sooteli*. 
pass,  against  the  plaintifT,  if  he  cannot  shew  or  maintain 
a  tide  paramount."     IMaule^  J.     That  is  every  day's 
learning,  as  far  as  the  dictum  is  concerned.  Coltman^  J. 
Do  you  contend  that  there  is  in  the  plea  an  implied 
statement  of   the   defendants'    title?]      Precisely    so. 
Where  a  title  is  once  alleged,  it  is  presumed  to  continue 
until  the  contrary  is  shewn  {c).    The  plaintiff,  by  simply 
denying  the  title  set  up  by  the  defendants  in  their  plea, 
has  not  entitled  himself  to  shew  that  that  title  has  ceased 
to  exist.     In  Bochoood  v.  Feasor  (rf),  in  trover,  **  the 
defendant  pleaded  that,  long  time  before  the  conversion 
supposed  to  be,  J.  S.  was  possessed  of  those  goods,  as 
of  his  own  goods,  at  J5.,  in  Nofjblk  s  and  that  he,  before 
the  conversion -supposed,  did   casually  lose  them,  and 
they  came  to  the   hand  of  J.  Palmer  by  trover,  who 
gave  them  to  the  plaintiff,  who  lost  them  in  Londxni : 
and  that  the  defendant  found  them,  and  aderwards  did 
convert  them  to  his  own  use,  by  the  command  of  the 
said  J.  5.,   as  it  was   lawful  for  him  to  do.      It   was 
nioved,  that  this  is  no  plea,  for,  it  amounts  to  the  ge- 
neral issue.  But  all  the  justices  held  it  a  good  plea;  for, 
It  confesseth  the  possession  and  property  in  the  plain- 
tiff, against  all  but  the  lawful  owner.''     And  in  Comyns 
^•^oyer[e)^  it  was  held  that  a  justification  in  trover, 
that  the  goods  were  bought  in  market  overt,  impliedly 
^^fesses    the  allegation    that  they   belonged    to  the 
plaintiff. 


(a)  Popham,  1.,   Cro.  Eliz,  in  a  Dote  to  Pirn  v.  Grazd)rook, 

^8.  ant^.  Vol.  II.  p.  444,  n.  (c). 
{b)  Tit.  Colour  in  Pleadings.  (d)  Cro.  Eliz,  262. 

(c)  See  the   cases   collected  (e)  Cro.  Eliz,  485 
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1848. 
£ymk 

S00V£LIii 


CoLTMAN,  J.    My  brother  Manning  has  argued  ve  ^ 
laboriously  to  make  a  plain  case  obscure :  but  I  think  1 
has  failed  in  the  attempt.     The  tenth  plea  appears 
me  necessarily  to  involve  an  admission  of  title  in  Afo^ 
and  Co.,  down  to  the  time  of  the  conversion.     UnL^ 
it  be  understood  in  that  sense,  it  gives  no  colour  at  wUi 
The  rule  is   well   established,  that  the  replicatioa   ^ 
injurid  puts  in  issue  all  the  material  allegations  in  the 
plea ;  and  one  of  the  material  allegations  here,  is,  ihttt 
Mayor  &  Co.  were  possessed  of  the  goods  in  question^ 
as  of  their  own  property,  at  the  time  of  the  alleged  con- 
version ;  and  that  is  put  in  iii^sue  by  the  replication,  and 
found  by  the  jury  against  the  defendants.     Possibly  the 
plea  was  demurrable :  but  that  is  aot  now  the  question. 
I  am  of  opinion  that  the  verdict  was  right,  and  that  this 
rule  must  be  discharged. 


Maule,  J.  I  also  am  of  opinion  that  the  verdict  was 
right.  The  question  that  arises  upon  the  fifth  and 
tenth  pleas  is  in  effect  the  same  as  that  which  arises  on 
not  possessed;  for,  if  the  plaintiff  was  entitled  to  the 
possession  of  the  hops  at  the  time  of  the  alleged  con- 
version, Mayor  &  Co.  were  not.  Whether  the  plea  (the 
tenth)  is  good  or  not,  may  be  matter  of  doubt  Kit 
does  not,  at  least  impliedly,  contain  an  allegation  that 
Mayor  &  Co.  were  possessed  at  the  time  of  the  conver' 
sion,  it  is  no  justification  at  all,  but  is  a  mere  statement 
of  immaterial  facts  from  beginning  to  end.  The  repli* 
cation  de  injtirid^  when  applied  to  a  plea  that  has  nothing 
material  in  it,  necessarily  puts  the  defendant  to  proof  of 
the  whole,  —  the  whole  being  put  in  issue ;  for,  no  part 
being  material,  the  defendant  could  not  be  entitled  to  a 
verdict,  unless  he  proved  the  whole ;  and  here  the  plea 
would  not  be  proved  in  omnibtiSj  unless  it  were  shewn 
that  Mayor  &  Co.  were  possessed  at  the  time  of  the  con- 


11  VICTORIA.  711 


Etrb 


ersioD.  Assuming,  as  I  think  we  must,  that  the  plea  ISiS. 
loes,  impliedly,  contain  an  allegation  to  that  effect,  the 
olour  may  be  thrown  overboard,  and  then  the  substance  ' 
»f  it  is,  that,  at  the  time  of  the  alleged  conversion,  Soovell; 
iiojfor  &  Co.  were  entitled  to  the  possession  of  the 
pxxls,  and  authorised  the  defendants,  as  their  servants, 
:o  seize  them.  The  plaintiff^  by  his  replication,  says 
that  the  defendants  committed  the  conversion  charged, 
without  the  cause  alleged  in  their  plea.  That  is  a 
negative  replication.  I  apprehend  it  puts  in  issue  every 
thing  material  that  is  alleged  in  the  plea,  —  matter  of 
title,  if  title  is  alleged  ;  matter  of  authority,  if  authority 
derived  from  the  plaintiff,  is  alleged;  and  that,  whether 
Ibe  plea  is  demurrable  or  not.  My  brother  Manning 
suggests  that  it  is  not  competent  to  the  plaintiff,  under 
this  negative  replication,  to  shew  affirmative  matter,  — 
title  derived  through  Mayor  &  Co.  It  is  true  there  is 
some  affirmative  matter  that  cannot  be  shewn  under 
such  a  replication.  But  the  true  test  is  this :  the  plain- 
tiff can  only  shew  matters,  whether  negative  or  affirm- 
ative, which  negative  that  which  is  alleged  by  the  de- 
fendant in  his  plea;  the  distinction  being  between 
iQstters  in  confession  and  avoidance  of  the  plea,  and 
Quitters  that  are  in  negation  of  the  plea.  Take  the  case 
of  an  action  of  trespass,  with  a  plea  of  right  of  common, 
sod  a  replication  de  injurid  ;  the  plaintiff  could  not, 
ttoder  that  issue,  shew  that  he  also  had  a  right  of 
common ;  but  he  might  shew  that  the  defendant  had 
QOQe.  So,  if  the  plea  alleged  title  to  the  land,  the  plain- 
uff could  not,  upon  a  replication  de  injuria^  shew  a  grant 
of  a  right  of  common  or  a  right  of  way,  though  he  might 
^ev  a  conveyance,  or  any  thing  to  negative  the  plea 
^  the  defendant  had  title  at  the  time  of  the  alleged 
^f^egpass,  or  that,  before  the  committing  of  the  alleged 
'^pass,  the  defendant  had  parted  with  his  interest  in 
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184'8.  the  land  to  himself  or  to  a  third  person,  (a) 
shewing  the  title  to  be  oui  of  the  defendant^  ra) 
the  shewing  it  in  some  one  else,  that  is  the 
SoovKLL.  part.  No  case  has  been  cited  which  throws  ) 
of  doubt  upon  the  proposition,  that  it  is  comj: 
a  mere  negation  of  title,  to  shew  that  the  defen 
parted  with  the  property  before  the  cause 
arose.  Here,  it  was  competent  to  the  plaintifl 
the  property  to  be  out  of  Mayor  &  Co.,  tha 
they  were  not  possessed,  at  the  time  of  th< 
conversion;  and  this  he  might  do  by  any  m* 
proof:  and  the  ifiost  effectual  way  of  doing  it 
shewing  that  they  had  previously  parted  with  ii 
in  some  sense,  is  affirmative  matter ;  but  it  is  d 
in  confession  and  avoidance :  it  negatives  the 
of  title  in  the  defendants'  plea.  I  therefore  tl 
the  issues  on  the  fifth  and  the  tenth  pleas,  whe 
be  good  or  bad  pleas,  were  rightly  found 
plaintitr,  and  consequently  that  this  rule  mus 
charged. 

Cresswell,  J»    I  am  of  the  same  opinior 
assume  the  plea  to  be  a  bad  one,  it  affords  no 

(a)  A.  seised  in  fee  enfeoffs  with  an  allegation  thi 

B,  for  life.     In  trespass  quare  upon    became    seiac 

claumm  /regit  at  the  suit  of  C,  demesne  as  of  freehc 

B.  may  plead  soil  and  freehold  term  of  his  life,  — 

in  himself  at  the  time  of  the  course  would  appear 

alleged  trespass.     Under  a   re-  to  reply  de  injurid^ 

plication  taking  issue  upon  the  the  seisin  of  B.  /emj 

plea,  —  by  de  injurid,  or  by  a  gressionis,   but    to 

direct  traverse,  —  it  would  be  surrender  to^.,  or  tb 

competent  to  C.  to  shew,  that,  of  D.    A  simple  tra^ 

before   the    trespass,    B.   had  seisin  alleged  in  B, 

surrendered  to  ^.,  or  had  en-  bad  upon  special,  ii 

feoffed    D,     But,    if  B,  fully  general,    demurrer, 

disclosed  his  real  title   in  his  would  be  good  if  pi 

plea,  —  shewing  A.*8  seisin  in  to,   or   if    issue    m 

fee,  and  the  feoffment  to  B.,  upon  it. 
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tion  for  the  conversion  complained  of.  If  a  good 
one,  it  must  be  because  it  involves  an  allegation  that 
Mayor  &  Co.  were  possessed  of  the  hops,  as  of  their  own 
property,  at  the  time  of  the  alleged  conversion ;  and 
that  is  put  in  issue  by  the  replication  de  injuria.  The 
objection,  if  any  there  be,  should  have  been  taken 
earlier.  / 


7I.S 


1848. 
Eyre 

V, 
SCOVBLL. 


V.  Williams,  J.,  concurred. 


Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


Doe  dem.  Benjamin  Goodyear  Blomfield  v. 
The  Rev.  Charles  Eyre,  Clerk. 


Fd>.\ 


"17  JECTMENT.     The  declaration  contained  two  de-  A.,  a  copy- 

raises   from   Benjamin   Goodyear   Blomfield,  —  the  ^^^**^  ^"  ^«*' 

in  contem- 

one  on  the  1st  o{  January,  1825,  —  the  other,  on  the  1st  piation  of 

her  marriage 
with  J9.,  surrendered  the  copyhold  to  the  lord^  to  the  intent  that  he  might  re-grant 
to  the  use  of  A,  until  the  marriage ;  and,  after  the  marriage^  to«the  use  of  B,  for 
life ;  and,  after  his  decease,  to  A,  and  her  assigns  for  life ;  and,  after  her  decease, 
to  the  use  of  such  child  and  children  of  the  marriage,  and  for  such  estate,  &c., 
charged  with  any  sum  or  sums  for  any  other  of  their  children,  as  A*  should  by 
deed  or  will  appoint,  &c. ;  and,  in  default  of  appointment,  to  the  use  of  all  the 
children' of  the  marriage,  in  equal  shares;  and,  in  default  or  failure  of  such 
children,  then,  after  the  decease  of  B»y  to  the  use  of  A  ,  her  heirs  and  assigns. 

The  marriage  took  place,  and  two  sons  having  been  born,  A,y  by  a  will,  re- 
ferring to  the  power,  devised  and  appointed  the  tenement  to  her  eldest  son  C, 
his  heirs  and  assigns,  after  the  decease  of  B,^  upon  condition  that  C  should  pay 
to  D.,  her  second  son,  SOOL  within  one  year  after  the  decease  of  B.y  or  on  D.'s 
attaining  the  age  of  twenty-one.  The  will  then  proceeded  —  ''but,  in  case 
neither  of  my  sons  aforesaid  shall  be  living  at  the  decease  of  B,,  then  I  do  give. 
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184d.        of  SepiembaflS^l.    .The  defendant  defended,  as  land* 
lord,  for  six-sevenths  of  the  property. 

The  cause  was  tried  before  Coleridge^  J.,  at  the  sum* 
nier  assizes  for  the  county  o(  Essex^  in  1845,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  theopinioo 
of  the  court  of  Common  Pleas  upon  a  special  case,  whidi 
was  argued  in  Trinity  term,  1846,  and,  in  Michadmas 
term,  in  the  same  year,  judgment  was  pronounced  ia 
favour  of  the  defendant,  (a) 

.The  case  was  afterwards  turned  into  a  special  verdict, 
which  stated  — 

That,  before  and  at  the  time  of  the  surrender  to  uses 
thereinafter  mentioned.  Maty  Sida  was  seised  in  her 
demesne  as  of  fee,  at  the  will  of  the  lord  of  the  manorof 
Overhall  and  Netherhall^  in  the  county  of  Essex^  accord- 
ing to  the  custom  of  the  said  manor,  of  the  tenements, 
with  the  appurtenances,  in  the  declaration  mentioned, 
the  same*  then  and  still  being  part  and  parcel  of  the 
same  manor,  and  a  customary  tenement  thereof,  de- 
mised and  demisable  by  copy  of  the  court-rolU  of  the 
said  manor,  by  the  lord  of  the  said  manor,  or  by  bis 
steward  of  the  court  of  the  said  manor,  for  the  time 
being,  to  any  person  or  persons  willing  to  take  the 
same,  in  fee-simple,  or  otherwise,  —  to  hold  of  the  lord 
of  the  said  manor,  at  the  will  of  the  lord  of  the  said 
manor,  according  to  the  custom  of  the  said  manor: 

That,  by  the  immemorial  custom  of  the  said  manor, 

(a)   FideanU,  Vol.  III.  p.  557. 

devise,  direct,  and  appoint  the  said  copyhold  messuage^  &c.,  unto  E,  (die  faAff 
of  B.),  his  heirs  and  assigns,"  in  trust  for  sale. 

After  the  date  of  the  will,  four  other  children  were  bom  of  tbe  marriige. 
A.  died,  living  B.     C.  and  D.  died  before  B,  :  — 

Held  (in  affirmance  of  the  judgment  in  the  Common  Pleas),  that  the  appMat^ 
ment  in  favour  of  C.  was  not  rendered  void  by  the  subsequent  liroiUtioD  toil, 
notwithstanding  that  the  limiution  to  E,  was  to  a  person   incapable  of  tikiiif 
— [nde  post,  730,  n.] 
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the  youngest  son  of  any  person  dying  seised  of  any  de-  1848. 
scendable  estates  in  any  of  the  copyhold  tenements  — 
thei'eof,  is  the  customary  heir  of  his^M^^  and  succeeds,  . 

as  such  heir,  to  the  tenements  of  which  his  father  died    Blomfiblo. 
seised :  '  ^* 

That  the  said  Maty  Sida,   being  so  seised  and  in 
possession  of  the  said  customary  tenements,   with  the 
appurtenances,  on  the  2nd  of  August^  1 764,  by  the  rod, 
duly  surrendered  out  of  her  hands  into  the  hands  of  the 
lord  of  the  said  manor,  by  the  hands  and  acceptance  of 
William  Chaplin^  gentleman,  in  the  place  of  the  lord's 
bailiff,  and  in  the  presence  of  Daniel  Sida  and  John 
Blomfield  the  eldeV*,  two  copyhold  or  customary  tenants 
in   the  manor  aforesaid,  —  they  witnessing  the   same 
according  to  the  custom  of  the  said  manor,^ — the  said 
tenements,  with  the  appurtenances,  to  the  intent  that 
the  lord  of  the  said  manor  should  thereupon  regrant  all 
and  every  the  said  surrendered  messuages,  lands,  tene- 
ments, and  hereditaments,  with  their  appurtenances,  to 
and  for  the  several  uses  and  purposes  thereinafter  men- 
tioned and  expressed  of  and  concerning  the  same,  that 
is  to  say,  to  the  use  and  behoof  of  the  said  Mary  Sidoj 
ber  heirs  and  assigns,  until  a  marriage  intended  should 
t>e  had  and  solemnized  between  her  the  said  Mary  Sida 
^nd  John  Blomfield^  the  younger ;  and,  from  and  ader 
tb6  solemnization  of  the  said  intended  marriage  between 
the  said  John  Blomfield  the  younger  and  Mary  Sida, 
then  to  the  use  of  the  said  John  Blonifield  for  and  during 
bis  /ifetime ;  and,  from  and  after  his  decease,  to  the  use 
of  the   said  Mary  Sida,  his   intended   wife,  and   her 
assigns,  for  and  during  her  lifetime;    and,  from  and 
afteir   her  decease,  to  the  use  of  such  child  or  children  of 
w  boA/  of  the  said  Mary,  by  the  body  of  the  said  John 
»»^mfield,  her  said  intended  husband,  to  be  begotten,  and 
fi^  such  estate  or  estates,  or  other  interest,  and  in  such 
P^^s,  shares,  and  proportions,  manner,  and  form,  and 
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1 848.        charged  and  chargeable  imih  any  sum  or  sums  of  money ^ 
I    ■  any  other  of  their  children^  as  she  the  said  Mary,  by  it 

^^"  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed  a- 

Brx)MFiELD     delivered  in  the  presence  of,  and  attested  by,  two  or 

V,  witnesses,  or  by  her  last  will  and  testament  in  writings   . 

be  by  her  signed,  sealed,  and  published  as  such,  in    ^ 
presence  of,  and  attested  by,  three  or  more  witnesses,  shc^uh 
or  might  limit,  declare,  devise,  direct,  or  appoint ;  aiK^ 
for  want  of  such  limitation,  declaration,  devise,  direction 
or  appointment,  and  until  such,  limitation  or  direction^ 
devise,  direction,  or  appointment  should  be  made  tod 
executed,  and  the  estate  or  estates,  or  other  interest,  to  be 
raised  and  created  thereby,  as  aforesaid,  should  respect- 
ively commence  and  take  effect,  to  the  use  of  all  and  every 
the  children,  or  of  the  child,  if  but  one,  of  the  body  of  the 
said  Mary  by  the  body  of  the  said  John  Blomjield,  her 
said  intended  husband,  to  be  begotten,  in  equal  shares 
and  proportions,  if  more  than  one  such  child,  and  to 
take  as  tenants  in  common,  and  not  as  joint-tenants,  and 
of  the  heirs  of  the  several  and  respective  bodies  of  audi 
children  lawfully  issuing;  and,  if  there  should  be  bot 
one  such  child,  to  the  use  of  such  only  child,  and  the 
heirs  of  his  or  her  body  lawfully  issuing;  and,  for  want 
and  in  default  or  failure  of  such  children,  or  of  one  sud) 
child  of  the  body  of  the  said  Mary  by  the  body  of  the 
said  John  Blomfield,  her  said  intended  husband,  so  to  be 
begotten,  then,  and  from  and  after  the  decease  of  bio 
the  said  John  Blomjield,  to  the  use  and  behoof  of  the 
said  Mary,  his  said  intended  wife,  and  of  her  heirs  and 
assigns,  for  ever,  and  to  and  for  none  other  use,  intent, 
or  purpose  whatsoever : 

That,  on  the  9th  of  August,  1764,  the  said  MarySiAi 
intermarried  with  the  said  John  Blonifield;  and  that  the 
said  John  Blomjield,  and  Mary,  his  wife,  continued  froiD 
thence  during  their  respective  lifetimes,  and  the  said 
John  Blomjield  continued  until  his  death,  in  possession 
of  the  said  premises,  with  the  appurtenances: 
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rhati  on  the  SOth  of  May^  1?65»  the  said  surrender        J  848. 
uses  was  duly  presented  by  the  homage  at  a  court  of       *— 
lord  of  the  said  manor,  according  to  the  custom  ?^ 

aof;  and  that,  on  the  11th  oiNooember^  1765,  John    Blokfxeld 
mfieldf  the  eldest  child  of  the  said  marriage  begotten  ^' 

le  body  of  the  said  Man/  by  the  body  of  the  said 
t  Blomfieldf  her  husband,  and  being  the  father  of 
lessor  of  the  plaintiff,  was  bom : 
liat,  on  the  14th  of  Naoeniber^  1766,  William  Blom* 
l^  the  second  child  of  the  said  marriage  begotten  of 
body  of  the  said  Mary  by  the  body  of  the  said  John 
mfidd^  her  husband,  —  and  being  the  William  Blom^ 
I  mentioned  in  the  will  thereinafter  mentioned,  — 

I  bom: 

rbaty  on  the  5th  of  January^  1767,  —  there  being  then 
Jther  children  of  the  said  marriage  save  as  aforesaid,— 
said  Maty  Sida^  then  Maiy  Blonffield^  made  her  last 

and  testament  in  writing,  which  was  signed,  sealed, 

published  by  her,  as  such  will  and  testament,  in  the 
lence  of,  and  attested  by,  three  credible  witnesses, — ' 
ch  will  was  and  is  as  follows :  — > 

If  Mary  Blomfieldj  wife  of  John  Blomfield^  the  ApjKrfntment, 
ager,  of  Dedham,  in  the  county  of  Essex^  gentleman, 
»iding  to,  and  in  pursuance  of,  the  power  reserved  to 
the  said  Maty,  in  and  by  a  certain  surrender,  of 
cnanor  of  Overhall  and  NetherhaU^  in  Dedham,  dated 
2nd  of  August^  1764,  made  and  passed  by  me,  the 

Mary^  by  the  name  of  Mary  Sida^  spinster,  upon 
lien  intended  marriage  with  the  said  John  Blomfield^ 

II  that  messuage  or  tenement  called  Sauih*  Field 
^,  and  twelve  acres  of  land  and  pasture,  more  or 
•  thereunto  belonging,  with  the  appurtenances,  in 
Bam  aforesaid,  and  held  of  the  said  manor  by  copy 
iourt  roll ;  and  also  of  all  other  the  lands  and  tene- 
its  of  me,  the  said  Mary^  then  held  by  copy  of  court 
of  the  same  manor,  with  the  appurtenances:  Now, 
>L,  V.  —  c  B.  3  a 
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as  concerning  the  said  copyhold  premises,  with' tlidr 
appurtenances,  accordingly,  I,  the  said  Mtuy  Bkmfidi^ 
do  hereby  make,  publish,  and  declare  this  my  last  wiO 
and  testament  in  the  manner  following,  that  b  to  say,  I 
give,  devise,  direct,  and  appoint  all  and  singular  tbe 
aforesaid  copyhold  messuage,  lands,  tenements,  meadov% 
pastures,  hereditaments,  and  premises,  with  their  sp- 
purtenances,  unto  my  son  John  Blani/Udf  and  to  Ihi 
heirs  and  assigns,  for  ever,  from  and  after  the  deoeise 
of  my  husband  John  Bhm/idd  as  aforesaid :  bat^  neto^ 
theless,  upon  this  condition,  that  the  said  JMn  BlmK^ 
shall  pay  to  my  other  sob,  William  Blam/leldf  tbe  sum 
of  200^  within  one  year  and  a  day  after  the  deoetseof 
my  husband  John  Blomfield  aforesaid,  in  case  that  bj 
son  fVilUam  Blomfield  be  then  living  and  twenty-aie 
yeara  of  age;  but,  if  he  should  then  be  under  the  age  of 
twenty-one  years,  then  my.  will  is,  that  the  above  somof 
200/.  shall  be  paid  him  by  my  son  John  as  soon  as  k 
comes  to  the  age  of  twetity-one  years:  But,  in  ciseil 
shall  happen  that  neither  of  my  sons  aforesaid  diili 
be  living  at  the  decease  of  the  said  John  BUm^kUjWj 
husband,  then,  and  in  that  case  happenings  I  do  by  tbii 
my  will  give,  devise,  direct,  and  appoint  all  and  emj 
the  aforesaid  copyhold  messuage,  lands,  tenemeol^ 
meadows,  pastures,  hereditaments,  and  premises,  wit 
their  appurtenances,  unto  my  father-in^aw,  John  JBba* 
Jieldf  the  elder,  of  Dedham,  in  the  county  of  £M 
farmer^  his  heirs  and  assigns,  —  in  trust,  neverthebii 
and  to  the  intent  and  purpose  that  the  said  J6hm  JBba* 
field,  the  elder,  his  heirs  and  assigns,  as  soon  as  may  h 
after  the  decease  of  the  said  John  Elomfiddj  my  hnsbisA 
shall  absolutely  sell  and  dispose  of  all  and  singular  ik 
aforesaid  copyhold  messuage,  lands,  tenements,  BMado«% 
pastures,  hereditaments,  and  premises,  with  their  appid^ 
tenances,  and  surrender,  or  cause  the  same  to  be  av* 
rendered,  unto  any  person  or  peraonsy  and  their  hkh 
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for  ever,  wbo  shall  be  willing  to  parchase  the  same        1848. 
premises,  with  their  appurtenances,  at  and  for  a  valuable 
price  or  consideration  or*  purchase-money  for  the  same 
premises:     And  I  will,  order,  give,  direct,  and  appoint     iiy^w^ftfrn 
SDch  porchase-money  so  to  be  made  and  arise  upon  the         ^9^ 
alMolute  sale  of  the  premises  as  aforesaid,  to  be  applied 
ind  paid  unto  the  several  persons,  and  in  the  manner, 
next  hereinafter  mentioned,  that  is  to  say,  to  my  aunt 
Mrs.  Frances  'Hotpum,  the  sum  of  50^,  part  of  the  pur- 
chase-money; to  my  uncle,  Mr.  William  Chaplin,  the 
snmof  50/.,  more  part  thereof;  to  my  cousin,  Bichard 
Chaplin,  son  of  the  said  WiUiam  Ckaplin,  the  sum  of 
50L,  more  part  thereof;  to  my  cousin,  Chaplin  Holman, 
the  sum  of '502.,  more  part  thereof;  to  my  mother-in- 
law,  Mrs.  Jane  Blomfield,  the  sum  of  SOL,  more  part 
thereof;  to  Mrs.  Mary  Blonifield,  Mrs.  Sarah  BUmfield, 
Mrs.  Jane  Blamfieldy  Mrs.  Hannah  Blomfield,  and  Mrs. 
Afcrta  Blani/leldt  the  five  sisters  of  the  said  John  Biomr 
fM,  my  hasband,  to  each  and  every  one  of  them  the 
fm  of  SOL,  more  part  thereof:  And,  as  to  the  residue 
and  remainder  of  such  purchase-money  to  arise  and  be 
made  upon  sale  of  the  said  copyhold  premises  as  afore- 
laid,  I  give,  devise,  and  bequeath,  direct,  and  appoint 
the  same  unto  my  said  father-in-law,  John  Blomfield,  the 
dder,  and  to  his  use  and  disposal :     And  I,  the  said 
Mary  ^lomfield,  do  hereby  ratify  and  confirm  this  to 
be  my  last  will  and  testament,  as  concerning  the  above 
eopybold  premises  so  by  me  surrendered  as  above  men- 
tioned, with  the  intent  that  the  lord  of  the  manor  above 
aaid  shall  regrant  the  same  premises,  with  their  appur-, 
Ifloaiices,  as  directed  and  appointed  by  this  my  said  will 
4Mn1  testament :     And  I  give  and  bequeath  all  that  my 
crtate  which  came  to  me  by  the  death  of  my  late  uncle, 
Mr.  Daniel  Sida,  gentleman,  to  my  beloved   husband, 
Jhiia  EUn^fiMy  and  to  his  heirs  and  assigns,  for  ever.  In 
witoeM  of  this  being  my  last  will  and  testament^  I,  the 
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1 848.        said  Maty  Blomfield,  have  hereanto  set  my  hand  tni 
seal  this  5th  o(  January f  1767. 

(Signed )  «<  Mary  BlonffieU  (l.  s.) 
''Signed*  sealed,  publishedi  and  declared 
by  the  said  testatrix,  Mary  Blamfield,  as 
and  for  her  last  will  and  testament,  in  the 
presence  of  us,  who  have  hereunto  sub- 
scribed our  names  as  witnesses  to  the  same, 
at  her  request,  and  in  her  presence,  and 
also  at  the  same  time  in  the  presence  of 
each  other  of  us. 

"  Thomas  Bingham* 
"  Samuel  Hubbard  x  his  mark. 
"  Hannah  Howard  x  her  mark." 
That  the  surrender  in  the  said  will  mentioned,  of 
the  2nd  of  August^  1764,  and   the  property  tbcwin 
also  first-mentioned,  were  and  are  the  surrender  to 
uses  thereinbefore  mentioned,  and  the  premises  in  tbe 
declaration  mentioned ;  and  that  the  estate  in  the  said 
will  mentioned  as  having  come  to  the  said  Mary  Ekmr 
field  by  the  death  of  her  said  uncle  Mr.  Danid  Sii^ 
was  another  and  different  property ;  and  that  the  sevefil 
persons  mentioned  in  the  said  will  of  the  said  MffJ 
Blomfield  were  respectively  of  the  degree  of  rclatioo- 
ship  and  connection  to  and  with  her  in  the  said  will 
mentioned,  and  not  otherwise : 

That,  on  the  16th  of  Marchy  1767,  the  said  Jd* 
Blomfieldj  and  Mary,  his  wife,  were,  at  a  court  of  tbe 
lord  of  the  said  manor,  according  to  the  custom  therm 
duly  admitted  to  the  said  customary  tenements,  witD 
the  appurtenances,  pursuant  to  the  said  surrender  to 
uses  of  the  2nd  of  August,  1764,  to  hold  the  same  to 
the  uses  and  in  the  manner  mentioned  in  tbe  slid 
surrender : 

That,  on  the  6th  of  July,  1767,  the  said  WiUiam  Bbm^ 
fieldy  the  said  second  son  of  the  said  marriage^  died : 
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That  there  were  afterwards  five  other  children  of  1848. 
the  said  marriage  begotten  of  the  body  of  the  said  Maty 
Blomfield  by  the  body  of  the  said  Jolm  Blon^ld^  her 
said  husband,  viz.  William  (the  second  of  that  name), 
Marj/f  Samuelf  Henry^  and  Sarahs  — some  of  whom  are 
still  living: 

lliat,  on  the  19th  of  June^  1782,  the  said  Mary 
Blomfield  died,  without  revoking  or  altering  her  said 
will: 

That,  on  the  27th  of  December^  1782,  administration 
with  the  said  will  annexed,  was  duly  granted  to  the 
said  John  Blomjield^  the  husband  of  the  said  Mary 
Blom/leldj  forth  of  the  proper  ecclesiastical  court  in 
that  behalf,  that  is  to  say,  by  the  Bishop  of  London : 

That,  on  the  Srd  of  Febivary^  1801,  the  said  Jofin 
Blomfield  the  younger,  the  said  eldest  son  of  the  said 
John  and  Mary^  was,  at  a  court  of  the  lord  of  the  said 
manor,  by  an  admittance  taken  according  to  the  custom 
of  the  said  manor,  admitted  to  the  reversion  or  re* 
aiainder  in  fee  immediately  expectant  on  the  death  of 
the  said  Jclin  Blomfield^  his  father,  in  and  to  the  afore- 
said premises,— to  hold  to  him  the  said  Joltii  Blomfield 
the  son,  his  heirs  and  assigns,  immediately  from  and 
after  the  decease  of  the  said  John  Blonifield  the  father, 
pursuant  to  the  said  surrender  and  will  of  the  said  Mapy 
Blomfieldf  his  mother,  deceased  : 

That,  on  the  26th  of  JunCf  1814,  the  said  John 
Bhmjield  the  younger  intermarried  with  Elizabeih  Good* 
year^  the  mother  of  the  present  lessor  of  the  plaintiff; 
and 'that,  on  the  18th  of  July^  1820,  the  within-named 
Betffamin  Goodyear  Blomfield^  the  lessor  of  the  plaintifl^ 
was  born,  and  was  the  youngest  son  of  the  said  John 
Blomfield  the  younger : 

That,  on  the  20th  of  July^  1820,  the  snid  John 
Blomfield  the  younger,  the  son  of  the  said  Mary^  the 
tealatrix  aforesaid,  and  the  father  of  the  said  lessor  of 
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IBM.        the  plaintiff,  died  intestate,  in  the  lifetime  of  bis  tiud 

■  father  John^  the    said    husband    of   the  said   Moiy^ 

^^^         leaving  the  said  lessor  of  the  plaintifl^  Benfomm  Gfoodk 

B^if»tBti»    y^^^  Blomfieldf  his  youngest  son  and  customary  heir 

by  the  immemorial  custom  of  the  said  manor^  him  sur* 

viving ;  and  that,  on  the  6th  of  September^  1820,  die 

said  John  Bhmfieldy  the  said  husband  of  the  said  Mmyf 

and  grandfather  and  lessor  of  the  plaintiff,  died,  havng 

been  until  his  death,  in  possession  of  the  said  premises  i 

That,  after  the  death  of  John  Blomjield^  the  husband 
of  the  said  Maiy^  and  on  the  21st  of  February^  1821, 
at  a  court-baron  {sic)  then  held  for  the  said  manor,  the 
homage  presented  the  said  surrender  of  the  2nd  of 
August  J  1764,  and  the  marriage  of  the  said  Mary  Sida 
and  J(An  Blomfield  ;  and  that  there  was  issue  of  the  said 
marriage,  six  children,  to  wit,  the  said  John^  Wil 
Matyy  Samuel^  Henry^  and  Sarah  ;  and  that  the 
Maty  Blomfield,  formerly  Mary  Siduy  died  in  the  life" 
time  of  her  husband,  without  having  made  any  appoiat- 
ment  or  disposition,  by  deed  or  will,  of  the  said  pre* 
mises,  leaving  six  children  her  surviving;  and  that 
John  and  Henry^  two  of  which  children  had  died  in 
the  lifetime  of  the  said  John  Blomfieldy  their  father: 

That,  on  the  1st  of  November  then  last,  at  a  court 
then  held,  the  death  of  John  Blomfield  the  father  bid 
been  presented,  and  the  first  proclamation  madef  aocb 
at  another  court  held  on  the  1st  of  December  then  hsKi 
the  second  proclamation  had  been  made : 

That,  at  this  court  (the  21st  of  February^  \%%\\ 
Benjamin  Blomfield  (being  the  said  Benjamin  Goodyer 
Blomfield),  an  infant  under  the  age  of  twenty-one  yem 
to  wit,  of  the  age  of  six  months,  or  thereabouts,  tbe 
youngest  son  and  customary  heir  at  law,  according  to 
the  custom  of  the  said  manor,  of  John  Blomfield  tbe 
son,  deceased,  by  William  Rouse,  gentleman,  hb  tir 
torney,  was  admitted  to  one^sixth  part  or  share  of  sod 
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ifl  tfid  piemtses,  porsoant  to  the  said  iBurrender  (of  th^ 

Sod  of  Atfusij  1764),  and  as  his  right  and  inheritance, 

to  boU  the  said  one-sixth  part  or  share  of  and  in  the 

fNremises  unto  Bet^awUn  Blamfieldy  and  the  heirs  of  his 

body,  parstiant  to  the  said  surrender:    [The  special 

lenHottben  stated  the  admittance  at  the  same  court  of 

TfUkm  Shmfiddj'-^or  Mary,  the  wife  of  Henry  Fitch, 

of  WtaikerffieJd,  Essex,  late  Mary  Blomfield, — of  Samuel 

lUsK^leU, — ^^of  Sarah,   the    wife  of  JF.  C.  Souse,  late 

Sarak  Blomfieid,   sons    and   daughters  respectively  of 

Mm  and  Mary  Blomfidd,—and  of  Mofy  Blomfield, 

^ly  child  and  beiress-at-law  of  Henry  Blomfield,  son 

t)f  JUfi  and  Mary  Blomfield,'^  eSi'fAi  respectively  to  one- 

aixtfa  part  or  share  of  the  premises] : 

That,  between  the  months  of  February,  1821,  and 

Merdi^  18SS,    Mary  Blon^d,  the    only  child  and 

beiresB-al-Iaw  of  Henry  Blomfield,  the  son,  married  one 

Sjddt  and  afterwards,  and  before  March^  1823,  died 

withoat  leaving  issue : 

•  That,  at  a  court  holden  for  the  said  manor  on  the 
18th  of  Marchi  1825,  the  homage  presented  the  ad*- 
-aisiion,  as  above,  of  Mary  Kidd,  late  Mary  Blomfield, 
spinster,  the  daughter  of  Henry  Cornfield,  and  her 
death ;  and  that  thereupon,  Samuel  Blomfield,  youngest 
.son  and  heir-at-law  of  John  and  Mary  Blomfield,  formerly 
'Mary  iSM&r,— the  said  Mary  Kidd  having  died  without 
isMie,—- was  admitted  to  one-sixth  part  or  share  in  the 
aud  premises,  to  hold  to  him,  Samuel  Blomfield,  his 
Iwira  and  assigns : 

-  That,  in  the  year  1824,  the  present  defendant  pur- 
chased the  interest  of  all  the  parties  so  admitted  as 
afaresatd  in  the  premises,  except  the  interest  of  the 
lessor  of  the  plaintiff,  Bertfomin  Goodyear  Blomfield : 

That,  on  the  14th  of  December,  1824,  a  deed  of 
covenant;  was  executed,  bearing  date  the  day  and  year 
last  afiiresaid,  and  made  between  the  last-mendoned 
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1848.        William  BlomfieU^  late  of  Dedhamy  but  then  oC  Griih^^ 
■  s/^a(/|  within  the  liberties  of  Cclchester^  Hewy  Fiteh^ 

^         Weatherrfield^  and  Mary,  his  wife,  Samud  BhmfiMj 
Blomfisld     Grinstead,  and  J^.  C.  Bousef  of  Ipnrich^  and  SoroA,  bif 
Z'*  wife,  of  the  one  part ;  and  the  defendant^  Charles  Eyn^ 

of   Dedham,    of  the    other    part ;    wherebyt  —  after, 
amongst  other  things,  reciting  that  the  said  intended 
testamentary  appointment  of  the  said  Mary  Bhmfidd 
was  inoperative   and  ineflTectual,  inasmoch  as  it  was 
such  a  power  coupled  with  an  interest  as  a  married 
woman  could  not  by  law  exercise,  unless  there  were  in 
the  power  a  dispensation  of  coverture,   for^  all  her 
children  had  vested  estates-tail  in  the  said  heredita- 
ments and  premises,  subject  to  be  defeated  by  a  valid 
exercise  of  the  said  power,  and,  if  her  appointment  of 
the  fee  to  her  son  John  had  been  effectual,  it  must  hsfe 
been  carved  out  of  her  remainder  in  fee,  of  which  sbe 
was  seised  as  of  her  old  estate,  and  she  would  thereby 
have  affected  her  inheritance  at  a  time  when  by  law  she 
was  incapable  of  doing  it  by  such  means ;   and  that 
moreover  there  was  another  objection  to  the  validity  of 
the  said  intended  appointment,  for»  the  estate  wis  afh 
pointed  to  John,  in  fee,  subject  to  an  executory  dem 
to  and  in  favour  of  persons  not  the  objects  of  till 
power,  in  case  neither  John  or  WiUiam  should  be  liriqf 
at  the  decease  of  their  father,  and  neither  of  them  «• 
living  at  the  time  of  the  death  of  their  father;  andllit 
the  appointment  to  John  Bloitffieldf  the  elder,  in  fee,! 
trust  for  the  legatees,  could  not  take  effect,  hecM*ff^ 
they  were  not  objects  of  the  power^  and  the  estate  i^#^/ 
tended  to  be  appointed  to  John,  the  son,  or  the  ^^4^ 
intended  to  be  appointed  to  John,  his  grandfather,  oevtffw^ 
commenced  or  took  effect,  and  the  children  of  ^Hfi^- 
Maty  Blomfield,  by  her  said  husband,  took  the  Hpe^ 
hereditaments  as  tenants  in  common  in  fee-tail,  io  ^^4^  >. 
and  the  same  manner  as  if  there  had  been  no  ^'^^'iWr^ 
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to  exercise  the  same  power  of  apfwintment;  and  fur^ 
ther  recitiog  that  the  said  Charles  Eyre^  the  defendant^ 
had  contracted  and  agreed  with  the  several  persons 
parties  thereto  of  the  first  part,  for  the  absolute  par- 
chase  of  the  fee*simple  and  inheritance  of  six  one* 
seventh  parts  or  shares  of  and  in  the  said  hereditaments, 
and  all  other  the  parts,  shares,  estates,  and  interests  of 
the  several  persons  parties  thereto  of  the  first  part,  of 
and  in  the  said  hereditaments,  free  from  all  incum-' 
brances,  except  the  quit-rent  of  lls.^(L  per  annumj 
and  the  land-tax  charged  thereon,  for  the  sum  of 
857^  2x,  \0^d^  to  be  paid  as  therein  mentioned, — the 
parties  thereto  of  the  first  part  respectively  covenanted^ 
each  of  them  for  himself  only,  his  heirs,  executors,  and 
adi^inistrators,  and  for  the  respective  wives  only  of 
such  of  them  as  were  married,  his  and  her  heirs, 
executors,  and  administrators,  that  they  the  said  William 
Blcmfidd  (party  thereto),  Samuel  BkmJUid  (party 
thereto),  Henry  Fitch  and  Mary  his  wife,  and  W.  C. 
Bouse  and  Sarah  his  wife,  or  their  respective  heirs, 
would  severally,  within  ten  days  then  next,  at  the 
costs  of  each  of  them  respectively,  suffer  a  good  and 
effectual  common  customary  recovery  or  recoveries  of 
the  said  hereditaments  with  the  appurtenances,  and 
would,  immediately  after  such  recovery  should  be 
suffered  and  perfected,  procure  themselves  to  be  ad- 
mitted tenants  in  fee  to  all  the  said  copyhold  heredita- 
ments; and,  after  such  recovery  should  be  suffered, 
would,  at  the  request  and  costs  of  the  said  Charles  Eyre^ 
his  heirs  and  assigns,  at  or  before  the  next  court  for  the 
manor  of  Ooerhall  and  Netherhall^  in  Dedham  aforesaid, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  or 
otherwise  effectually  convey  and  assure,  according  to 
the  custom  of  the  said  manor,  to  the  use  of  the  said 
Charles  Eyre,  his  heirs  and  assigns,  six  seventh  parts 
or  shares,  and  all  the  estate  and  interest  of  the  said 
parties  thereto  of  the  first  part,  of  and  in  the  said  copy- 


184a. 
Dos 

B&OMFIBIiD 

9. 

Erma. 


799  HIUUIT  VACATION, 


Jtd48b       bcM^liereditaineiiitv:  and  the  said  indeDtnre  idao 

■•        tamed  oovenants  by  the  said  imdors, for  titles  and  qniat 
^*         enjoyment  against  and  notirithstandiog  any  ac^  wilfiil 
omission  of  the  vendorsy  or  of  the  said  Mary  BUmfidi^ 
deceased,  or  any  persons  claimii^  throogfa  or  ander 
them  or  her. 

That  afterwards,  on  the  14tb  of  lieotmber^  \h%k%  i 
surrender  was  made,  and  recovery  suflfered,  in  par^ 
soance  of  the  said  deed  of  covenant;  and  that  Mr. 
Byre^  the  defendant,  was  thereupon  admitted  r  to  the 
said  premises,'  except  the  share  of  the  said  Beigamm 
Goodyear  BUmfieUi  accordingly,  to  hold  to>  him»  Uf 
heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor,  and  entered  into  possession  thereof 
and  continued  in  the  possession  or  enjoyment  of  the 
$ame  until  the  present  gectment  was  brooi^t,  in  the 
beginning  of  the  yeiir  1845 : 

That  there  was  a  custom .  in  the  manor  to  appoint 
guardians :  that  W*  C.  Bouse  was  appointed  guardisii 
^  the  lessor  of  the  plaintiiT;  and  that,  in  1885,  alesii 
was  also  granted  by  W.  C  Bouses  —  who  purported 
tk>:act  as  the  guardian  of  the  lessor  of  the  plaintiff, — to 
the  defendant,  of  the  one  seventh  share  of  the  lessor  d 
the  plaintiff  in  the  premises,  which  lease  had  expired 
befoi:e  the  ejectment  was  brought. 

[The  special  verdict  then  stated  lease  by  Beif/amin 
Goodyear  Blomfieldj'  the  entry  of  the  nominal  plaindl^ 
and  his  ouster  by  the  defendant.] 

And  the  jurors,  &c.,  say  that  the  defendant  was  not 
and  is  not  guilty  of  the  said  trespasses  and  ejectmeirti 
within  specified,  as  to  one  seventh  undivided  part  of 
the  several  hereditaments  within  specified :  But,  whether 
or  not,  upon  the  whole  matter  aforesaid  by  the  juron 
aforesaid  in  form  aforesaid  found,  the  defendant  be 
guilty  of  the  trespasses  and  ejectments  within  specified^ 
as  to  the  said  remaining  six  seventh  undivided  parts  of 
the  said  hereditaments,  (he  jurors  aforesaid  aris  wboDy 
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VDoranftp*  fte.)  Aiid  if,  upon  the  whole  matter  aforeseid 

it  tfhtll  seem  to  the  court  that  the  defendant  is  gailty  of  ^ 

die  trespasses  and  ejectments  as  last  aforesaid}  then  the 

JQiorSi  kcmy  say  that  the  defendant  is  guiky  thereof,  in 

QisDiter  and   form  as  the  plaintiff  has  within   com^ 

plained  against  him ;  and,  in  that  case,  they  assess  the 

damages  of  the  plaintiff  by  reason  thereof,  over  and 

^4xnpe  hift  costs  and  charges  by  him  about  his  sak  in 

this  behalf  expended,  to  Is.^  and  for  those  costs  and 

ebarges  to  40i. :  But,  if,  upon  the  whole  matter  afore-* 

said,  it  shall  seem  to  the  court  that  the  defendant  is  ntd 

fpAltj  of  the  said  trespasses  and  ejectments  as  to  the 

laid  sixth  seventh  undivided  parts  of  the  said  heredita^ 

ments,  then  the  jurors,  &c,  say  that  the  defendant  is 

voi  gailty  thereof  in  manner  and  form  as  the  plaintiff 

has  within  complained  against  him :  And  because,  &c«  ' 

Judgment  having  been  entered  for   the  defendant 

upon  this  special  verdict  in  the  court  of  Common  Pleas; 

a  writ  of  error  was  brought  on  behalf  of  the  nominal 

plaintiff,  and  the  common  errors  were  assigned. 

The  case  was  argued  in  the  Exchequer  Chamber,  on 
the  17th  of  June,  1847,  before  Parke,  B.,  Aldersor^  B., 
CoUridge,  J.,  PlaU^  B.,  Erie,  J.,  Rolfe,  B.,  and  WighU 
man,  J. 


184& 
BiuaMmmtA 


JMm  Hodgson  (with  whom  was  Willes)  for  the  plaintiff 
in  err6n  (a)     Of  the  four  points  argued  in  the  court 


(a)  The  points  marked  for 
vgmnent  on  the  part  of  the 
pbintii*  la  error,  were^  — - 

**  1.  That  the  judgment  of 
the  court  of  common  pleas  is 
erroneousy  in  this,  that  Uie  void 
q»poiotment  ov^r  to  persona 
not  objects  of  the  power,  is  in 
ihie  natare  of  a  conditional  li- 
mitation; and  tha^  as  it  never 
eirald  take  effect,  hf  reason  of 
die  incompetency  of  the  ap- 


pointees, it  could  not  operate 
to  displace  the  previous  estate 
vested  by  a  valid  appointment 
in  the  father  of  the  lessor  of 
the  plaintiff: 

"  2.  That  the  appointment 
is  bad  only  for  the  excess : 

''  3.  That  no  dispensation 
with  coverture  was  requisite  in 
the  surrender  to  uses,  of  Mary 
Sidan  settlement : 

*'  4.    That,  '  if    necessary, 
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below,  two  only  are  noticed  in  the  jadgment    That 
court  held,  that  the  appointment  by  Mary  Sidaw^s  not 
void  by  reason  of  its  having  been  made  by  her  doriog 
coverture,  notwithstanding  the  original  surrender  coo* 
tained  no  express  dispensation  with  the  disability  arising 
from  coverture, — resting  entirely  upon  the  passage  cited 
from  Sugden  on  Powers  (a),  and  the  authorities  referred 
to  by  that  learned  author.    As  to  that  point,  the  deci- 
sion of  the  court  below  cannot  be  impeached.    This 
case,  however,  does  not  fall  within  the.  doctrine  at  alL 
The  power  here  is,  to  appoint  to  children  of  the  mar- 
riage.    If  Mary  Sida  was  not  to  appoint  during  oo* 
verture,  her  power  would  be  reduced  almost  to  nothing. 
From  the  whole  structure  of  the  instrument,  it  is  matter 
of  absolute  intendment  that  the  power  should  be  exer- 
cised notwithstanding  coverture. 

Upon  the  other  point,  the  decision  of  the  court  below 
was  erroneous.  They  held  the- appointment  not  to 
have  been  well  executed,  by  reason  of  tlie  subsequent 
limitation  io  John  Bloir{fieldj  the  grandfather;  for,  that 
the  estate  or  interest  given  to  John  Blontfieldf  the  son, 
by  the  former  part  of  the  will,  was  not  less  subject  to 
be  defeated  in  consequence  of  the  gift  over  being  to  a 
person  incapable  of  taking,  than  if  it  had  been  to  a 
person  who  was  properly  an  object  of  the  power.  In 
construing  wills,  the  courts  always  favour  the  vesting  of 
estates.  The  general  rule  is  thus  stated  inc/amaiioo 
Wills  (&) :  ^^  The  law  is  said  to  favour  the  vesting  of 
estates ;  the  effect  of  which  principle  seems  to  be,  that 
property  which  is  tlie  subject  of  any  disposition,  whe- 
ther testamentary  or  otherwise,  will  l)elong  to  the  object 


there  is  an  implied  dispensa- 
tion : 

*  5.  That  the  surrender  to 
the  uses  of  Mary  Sida*B  set- 
tlement, was  a  sufficient  sur- 


render to  the  uses  of  her  wiD. 
if  such  surrender  was  necen 
sary.*' 

(a)  7th  edit.  VoL  I.  p.  181. 

(6)  Vol.  I.  p.  726. 
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of  gift»  immediately  on  the  instrument  taking  effect,  or        1848, 
.so  800Q  afterwards  as  such  object  comes  into  existence^ 
or  the  terms  thereof  will  permit.    As,  therefore,  a  will 
takes  eflfect  at  the  death  of  the  testator,  it  follows  that  . 
any  devise  or  bequest  in  favour  of  a  person  in  esse 
simply  (i.  €•  without  any  intimation  of  a  desire  to  sus- 
pend or  postpone  its  operation),  confers  an  immediately 
Tested  interest.    If  words  of  futurity  are  introduced 
into  the  gift,  the  question  arises,  whether  the  expressions 
are  inserted  for  the  purpose  of  protracting  the  vesting, 
or  point  merely  to  the  deferred  possession  or  enjoy- 
ment.*   ^  On  the  same  principle  (a),  where  a  person 
who  is  entitled  to  a  reversion,  or  remainder,  in  fee,  ex- 
pectant on  an  estatCftail  in  himself,  or  in  any  other 
person^  by  his  will  devises  the  property  in  question,  in 
the  event  of  the  person  who  is  tenant  in   tail  dying 
withoat  issue,  this  is  construed  as  an  immediate  disposi- 
tion of  the  testator's  reversion  or  remainder.'*    The. 
principle  was  carried  to  a  very  great  extent  in  Wtighison 
▼•  Macauley*  (&)    There,  the  testator  devised  real  estates 
to  his  son  and  heir-at-law,  Reginald  Heher^   for  life^ 
remainder  to  his  first  and  other  sons  in  tail,  remainder 
to  his  daughters  in  fee ;  and,  for  default  of  such  issue, 
to  his  nephew  Repnali  Heber^  for  life,  remainder  to 
Sichard  HAer^  son  of  his  said   nephew,  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail ;  and,  in  de- 
fiinlt  of  Iliehard*s  being  alive  at  his  father's  death,  or 
in  case  of  his  being  alive  and  taking  an  estate  under 
the  will,  and  dying  without  issue  male,  then  to  the  use 
of  the  male  heir  who  should  be  in  possession  of  the 
ancient  estate  at  Marion  belonging  to  the  Heber  family, 
for  life,  i|nd  to  his  first  and  other  sons  in  tail ;  and,  for 
default  of  a  male  heir  being  in  possession  of  the  ancient 
estate  at  Jfafor/on,  or  in  default  of  issue  male  of  such 

(a)  Page  727.  {h)  lA^M.d^W.^U^ 
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IBMi       mate  heir,  then  to  the  use  of  the  testator's  own,  rigbl 
beirsy  being  of  the  name  of  Heber^  in  fee.    BepnaH 
the  son,  enjoyed  the  estate  for  life,  and  died  widioet 
issue  ;  then  R^inald^  the  nephew^  and  RifAard^  sucoe** 
sively,  enjoyed  it  for  life^  and  the  latter  died  without 
issue  r  and  at  his  death  there  was  no  heir  of  the  testator 
existing  of  the  name  of  Heber^    The  court  of  Exckejmr 
held  that  'the  ultimate  limitation  in  fee .  vested,  on  the 
death  of  the  testator,  in  his  son  and  heir-at-law,  Bf 
ginald  Heber.    Pollock^  C  R,  there  said :     ^  There  ii 
no  doubt  as  to  the  rule  of  construction  which  is  appli- 
cable to  this  cas^;  and  we  are  all  of  opinion  that  tUi 
estate  vested,  at  the  death  of  the  testator,  in  his  soi 
Beginald  Heber^  and  not  at  the  death  of  Richard  Hdir, 
the  third  devisee  for  life.  The  rule  of  construction  being 
as  is  laid  down  by  Lord  Coke  (a),  We  shall  not  breik 
in  upon  it  further  than  has  been  already  done."    And 
ParkCf  Bi»f  said:  '^I  am  of  the  same  opinion,  that  this 
first  question  submitted  to  us  ought  to  be  answered  in 
the  affirmative,  in  accordance  with   the  rule  of  lav 
(which  is  a  wise  and  beneficial  rule),  that  we  should 
construe  estates  to  vest  at  the  earliest  possible  period: 
and  there  is  nothing  in  this  case  to  shew  a  clear  inten- 
tion to  control  that  rule  of  law.**    It  is,  therefore^  sob* 
mitted,  that,  under  this  appointment,  Jokn  BltmifiiH 
the  son,  took  an  estate  in  fee,  immediately  upon  the 
death  of  his  father.     The  circumstance  of  the  propeiiy 
being  copyhold,  makes  no-  difierence ;  copyholds  being 
subject  to  the  same  rules  in  this  respect  as  freehdlds: 
Driver  v.  Thompson  (6) ;   Boddington   v.  Abemethy  (e)\ 
The  King  v.  The  Lord  of  the  Manor  of  Omdk.  (rf) 
Powers  are  general  and  special.  This  is  a  special  powetf 

[a)  Co.  Litt.  27.  a.  (d)  lAd.S(JE.  S8&,  1  A.f 

6)  4  Taunt  29^  M.  586.^  3N.SfM.484. 

[c)  5B.SfC.576.,  8D.8f 
-R.626, 
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Mng  limUed  u  to  its  objects*.    No  otbdrtlum  jiccHUd       \9^i 
of  the  marriage,  could  be  an  object  of  it.   Tbe^  tesjt^btrix 
ias^  ID  a  very  special  manner,  executed.it.    She  clearly 
^tntemplated  giving  a  vested  remainder  in  fee  to  her 
'^nJohn^  expectant  upon  his  father's  estate  for  life;  And 
this  she  follows  out  by  an  appointment,-— in  the  event  of 
boch  the  sons'  dying  in  the  lifetime  of  their  fatbeH, — to 
the  giaodfather*    The  first  devise,  is  charged*  with  % 
payment  of  iSOOA  to  the  second  son.    Jt.  is  unnecessary, 
however,  to  resort  to  that  for  the  purpose  of  shewing 
that  the  son  John  took  a  fee,  there  being  here  words  of 
iflheritance.    The  200/.  is  to  be  paid  Xo  tVilUam  within 
m  year  and  a  day  after  the  decease:  of:  Johft.  Pkn^kk 
the  &ther,  '^  in  case  William,  shall  be  then  living  and 
twenty-one  years."    The  question  is,. whether  the  cod*? 
tiugency  expressed  as  to  the  second  son,  was  also  iiH 
leaded  as  to  the  first    The  court,  it  is  apprehended, 
oaD  have  but  little  di£5culty  in  holding  .that  John  took 
m  vested  estate. .  Although  all  the  rest  of  the  appoint** 
ment  should  be  void,  it  can  have  no  efiect  in  defeating 
the  interest  of  John.    In  Sugden  on  Powers  {a),  it.  is 
aud^  that,   '^  where  a  partial  interest  is  given  to  an 
olijeGt  of  the  power,  with  remainders  to  persons  not  ob- 
jecta  of  it,  and  the  doctrine  oUcyprei  cannot  be  applied^ 
yet  the  whole  appointment  will  not  be  void,  but  merely 
tbat.part  which  is  not  authorised  by  the  power.     This 
rale  is  observed  as  well  at  law  as  in  equity.    The  point, 
as  we  have  incidentally  seen,  was,  expressly' decided  at 
law,  in  Adams  v.  Adams  {b),  which  was  a  case  sent  from 
the  court  of  Chancery,  where,  under  a  power  to  ap- 
point to  children,  the  estate  had  been  given  to  the  two 
daughters  for    life,  in  moieties,    remainder   to   their 
children  in  strict  settlement.    The  court  of  B.  R.  cer- 
tified, that,  though- they  were  of  opinion  that  the  donee 

%         •    •         •      -  ». 

(a)  VoL  IL  p.  62.  (5)  G^p.651. 
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18i8«        I^AcI  exceeded  her  power,— which  was  confined  to  child 
or  children,  — -  by  limiting  estates  to  her  grandchildreoi 
yet  they  thought  that  the  same  ought  to  prevail  so  fiur 
as  her  power  extended,  and  that  the  limitation  to  her 
daughters  for  life  was  good ;  but  that  the  disposition  of 
the  inheritance  to  their  child  or  children^  was  void.* 
And  in  a  subsequent  page  (a),  the  learned  author  pro* 
ceeds :  <<  But,  in  a  case  where  the  fund  was  given  to  • 
son  who  was  an  object  of  the  power,  and  was  alive  at 
the  time  it  was  created,  for  life,  and,  after  his  decesse, 
to  his  wife  and  children,  who  were  not  objects;  £af,M 
case  he  shoidd  die  without  leaving  a  Wffo  or  child  hm 
survivifigf  then  to  his  sister,  who  was  an  object  of  the 
power ;  the  trusts  for  the  wife  and  children  were  dete^ 
mined  by  Lord  Alvanley^  to  be  bad ;  but  he  at  the  ssme 
time  held,  that,  if  the  son  should  die  without  leaving  t 
wife  or  child  surviving,  the  gift  over  to  the  daughter 
would  be  good.     And  he  distinguished  this  case  from 
the  others,  on  the  ground  that  this  limitation  over  to 
the  daughter,  was,  if  the  son  should  die  without  leaving 
a  wife  or  child  surviving.     It  fails  as  &r  as  it  afeits 
to  give  interests  to  the  children:  but,  was  there,  be 
asked,  any  occasion  to  make  it  fail  upon  the  other  pointf 
the  gift  over  to  a  person  who  is  an  object  of  the  power? 
Why  was  he  to  exclude  the  person  taking  over,  who 
had  a  right  to  take?    There  were  two  alternatives.    If 
the  son  should  leave  no  wife  or  children  at  his  deatbf 
then  the  limitation  over,  being  to  a  good  object,  would 
take  effect ;  if  he  should  leave  a  wife  or  children,  then 
it  could  not  take  effect :  Crompe  v.  Barrow.**  {b)     In  the 
present  case,  the  court  below  seems  to  have  considered 
the  whole  as  one  devise,  subject  to  the  contingency  of 


(a)  Page  71.  v.  Lhyd,   5  Ruu.  3S0.  541 

(6)  4  Fes.  jun.  481.     And      344. ;  Heuntt  v.  Lord  Jkcre, 
Bee  3  Bro.  C.  C.  415. ;  Bailey     2  Keen.  622. 
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Johf^,  as  well  as  William,  dying  in  the  lifetime  of  their        1848. 
father.  'That,  however^.is  not  the  true  effect. of^ the 
devise ;  there  are  no  words  of  contingency  at  all  with 
Inference  to  the  eldest  son.     [Parker  B.     The  estate    Blomfudld 
given  to  John  is  to  cease  if  he  dies  before  his  father:  ^ 

the  question  is,  whether  it  is  not  to  cease,  even  though 
the  other  limitation  over  cannot  take  effect.]     There 
was  evidently  no  intention  to  create  a  determinable 
estate.    {^ParJce^  B.    You  contend  that  the    testatrix 
only  meant  JohrCs  estate  to  cease,  in  the  event  of  the 
other  estate,  which  she  had  no  power  to  create,  taking 
effect?]     Precisely  so.    [Parke^  B.     The  court  below 
treat  it  as  quite  clear  that  the  testatrix  intended  that 
JohfCs  estate  should  cease,  upon  the  subsequent  limita- 
tion  over  taking  effect.]     That  is  the  whole   point. 
\Plattj  B.     If  WiUiam  had  survived  his  father,  in  whom 
would  the  estate  have  been,  but  in  John^  or  in  JohtC^ 
heirs?]     The  judgment  of  the  court  below  proceeds 
upon  the  assumption  that  both  the  appointments  were 
void.     That,  however,  is  not  so.     The  devise  to  John 
is  a  valid  devbe,  notwithstanding  the  subsequent  excess. 
The  case  would  have  been  different,  had  there  been  no 
words  of  inheritance.     There  is  no  contingency,  except 
as  to  the  200^,  which  is  to  be  paid  to  William  at  all 
events,  if  he  shall  attain  the  age  of  twenty-one.     It  is 
well  settled,  that,  where  a  devise  is  capable,  according 
to  the  state  of  the  objects  at  the  death  of  the  testato?',  of 
taking  effect  as  a  remainder,  it  shall  not  be  construed 
to  be  an    executory  devise :   Pure/bj/  v.  Rogers  {a) ; 
Jarman  on  Wills,  (b) 

BoviU  (with  whom  was  Taljburd,  Serjt.)  for  the  de- 
fendant in  error,  (c)     It  is  not  denied  that  this  instru- 

(a)  2  Lev.  3%    2  Saund.         (6)  Vol  I.  p.  778. 
S80.  (c)  The  points  marked  for 

VOL.  v.  —  c.  B.  3  B 
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meat  18  to  receive  the  same  ccmstniction  that  would  be 
pnt  Aipon  an  ordmary  will ;  or  that  it  is  a  letlled  role 
that  an  estate  shall  never  be  held  contingentt  i^  con- 
sistently with  the  apparent  intention  of  the  testator,  k 
can  be  held  to  vest  In  order  to  ascertain  the  intention 
of  the  testatrix,  —  and  that,  to  use  the  words  of  Lord 
iCff^on  in  Watson  v.  Foxon  (a),  is  the  polar  star  bj 
which  the  court  is  to  be  guided  in  the  constmction  of 
wills,  where  no  rule  of  law  is  thereby  infringed,— the 
whole  will  must  be  looked  at.  In  BumsaU  v.  Day  (b\ 
A.  devised  all  his  freehold  and  leasehold  estates  to  A, 
and  the  issue  of  her  body  **  as  tenants  in  common,  bul| 
in  default  of  such  issue,  or,  being  such,  if  they  should 


argument  on  the  part  of  the 
defendant,  were^  — 
I    "  That  the  plaintiff  is  not 
entitled    to   recover   the    six- 
sevenths  of  the  property,  — 

"  First,  because  the  appoint- 
ment by  die  said  Mary  Blorn^ 
fiM  by  her  will,  was  void,  by 
reason  of  its  attempting  to 
benefit  persons  not  objects  of 
the  power  created  by  the  sur- 
render : 

^*  Secondly,  because  the  ap- 
pointment was  entire,  and  could 
not  be  separated  or  discon- 
nected; and  that  part  of  the 
appointment  which  by  itself 
might  have  been  valid,  was  not 
wholly  independent  of  and  un- 
connected with  that  which  was 
clearly  invalid  ;  and  the  extent 
and  effect  of  that  part  which 
was  within  the  power  would  be 
greater  or  less,  according  as  the 
remainder  was  valid  or  invalid] 
and  the  whole  is  dependant  and 
inseparable : 

"  TTiirdly,  because,  if  the 
latter  part  of  the  appointment 
had  been  in  favour  of  younger 
children^  and  within  the  power, 


the  appointment  to  JMn,  tbt 
son,  would  clearly  have  been 
contingent,  and  is  not  the  lea 
contingent,  or  sulgect  to  be 
defeated,  in  consequence  of  tin 
persons  actually  named,  bong 
incapable  of  taking  under  tin 
appointment : 

*^  Fourthly,  because  the  in- 
tention was,  not  to  give  the  fte 
absohitely  to  JoAn,  the  son, 
but  only  in  case  he  surviTcd 
his  father;  and  because  any 
interest  of  Jakn^  the  son,  wooU 
have  been,  and  was,  defested 
and  divested  by  his  death  ia 
his  father's  lifetime, -*  the  tao- 
ther  Wm%ma  being  also  drid: 

"  Fifthly,  because  the  pow« 
was  exercised  by  Mwry  Bkit^ 
field  in  the  lifetime  of  brf 
husband,  and  it  contained  no 
express  dispensation  of  co- 
verture: 

«  Sixthly^  because  tb«e  wai 
no  surrender  to  the  uses  of  the 
Will" 

(a)  2  Eoity  36. 

lb)  l£o9.SfPMiLfll5.  Aad 
see  l>0e  d.  iXiey  v.  ihcrsM 
6r.il.  SO. 
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itil  die  tinder  twenty-one,  and  without  leaving  issue,^ 
tben  ofert  and  it  was  held,  that,  all  the  limitations 
rabfiequent  to  that  to  B.  being  contingent,  the  re-* 
Anders  in  the  freehold  were  barred  by  fine  and 
recovery,  but  that  the  leasehold  vested  in  the  remain-* 
derman  on  the  death  of  B.  without  issue.    Eyrcy  C.  J., 
there  says :  "  Technical  rules  are  not  to  be  relied  upon 
in  explaining  the  intention  of  testators :  and  yet  cases 
of  iotentioti  are  much  embarrassed  by  authorities.     If 
tbis  ease  were  stripped  of  all  authorities,  I  would  in- 
'    quire  what  was  the  intention  of  the  testator,  as  it  ap« 
peared  from  the  circumstances  of  his  family,  and  the 
Words  of  the  will :  and,  next,  I  would  examine  the  rules 
^f  law,  to  see  how  far  the  intention  of  the  testator  was 
^Msistent  with  them.     An  anxiety  to  effectuate  what 
^  been  considered  as  the  leading  intention  of  tes-* 
^fttors,  has  introduced  all  the  difficulty  in  this  kind  of 
^ssei.    It  often  happens  that  a  testator  means  to  limit 
l^is  estate  in  a  way  which  the  law  does  not  allow.'* 
8&uiar  doctrine  is  laid  down  by  Liord  Kent/on,  in  Doe 
^  Omberbach  v.  Perryn.  (a)    "  The  grounds,"  says  his 
'^>rdship,  ^'  on  which  this  case  has  been  argued  on  the 
piUt  of  the  defendant,  are  those  on  which  we  proceed 
^  giving  our  judgment,  namely,  what  is  the  general 
^tention  of  the  devisor,  and  whether  he  has  used  words 
Efficient  in  law  to  carry  that  intent  into  execution.    In 
^iog  this,  we  are  not  to  proceed  on  conjecture,  but 
the  words  of  the  will ;  from  the  whole  of  which  we 
to  endeavour  to  extract  the  fair  meaning."  {Parke^  B., 
^^hat  estate  do  you  contend  that  John  Blomfield  the 
took?]     It  is  difficult  to  define  it  with  accuracy, 
ig  that  copyholds  are  not  within  the  statute  of  uses, 
^^rtaps,  the  best  definition  would  be,  to  call  it  a  qua- 
ked conditional  limitation  in  fee*     {PUUtj  B..    Or,  a 
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1848*       conditional  copyhold  of  inheritance.]     There  are  manj 
■       cases  to  shew  that  a  subsequent  limitation  may  have  the 
^"         effect  of  qualifying  or  cutting  down  a  preceding  one 
Blomfielq    [i%z/^9  B.     What  estate  was  given,  in  the  event  of  John 
V*  Jy^ng,   and    William    surviving  his   father  ?]      None. 

**•  IParke^  B.  The  devise  to  John  is  only  displaced  by 
the  estate  subsequently  created ;  and,  as  the  subseqaeot 
estate  cannot  take  effect,  what  is  there  to  displace  JM$ 
interest?]  That  depends  upon  whether  that  part  of 
the  limitation  which  is  bad  can  be  separated  from  the 
good  part,  so  that  the  latter  may  take  effect,  notwith-* 
standing  the  former.  Sir  Edward  Sugden,  in  his  trea- 
tise on  Powers  (a),  says :  *^  Where  the  limiuuions^ 
although  several  and  distinct,  make  but  one  estate  in* 
law,  the  appointment  is  wholly  void  at  law,  by  reasoot 
of  the  excess ;  as,  if,  under  a  power  to  appoint  for  lifei 
the  donee  appoint  to  the  object  of  the  power  for  life, 
and,  after  his  death,  to  the  use  of  his  (the  appointee's) 
heirs,  or  the  heirs  of  his  body,  the  two  limitatioos 
coalesce,  and  the  appointment  is,  in  effect,  of  an  estate 
in  fee,  or  an  estate  in  tail,  and  therefore  is  at  law  Toid 
in  toio.*'  For  this  he  cites  Peters  v.  Maskam.  {b)  Agaiot 
he  says  {b) :  <^  Where  conditions  are  annexed  to  the 
gift  not  authorized  by  the  power,  the  gift  is  good,  and 
the  condition  only  is  void,  so  that  the  appointee  takes 
the  fund  absolutely.  As,  if  an  appointment  should  be 
made,  and  a  condition  annexed  to  it,  that  the  appoiotte 
shall  release  a  debt  owing  to  him,  or  pay  money  otct, 
the  appointment  would  be  absolute,  and  llie  coudilwo — 
only  would  be  void,  because  the  boundaries  between 
excess  and  proper  execution  are  precise  and  apparent 
All  the  cases  he  refers  to  are  cases  of  a  life^  or  some 
previous,  estate;  the  residue  only  is  being  dealt  with 


(a)  7th  edit.  p.  78.  ((?)  Page  84. 

(6)  Fiizgibbon,  156,  1^7* 
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Such  were  the  citses  of  Adams  v.  Adams  and  Briidenell       1848. 
V.  Elwes.    The  same  doctrine  is  applied  in  i)o^  d.  Ni" 
chdsmi  V.  Welford.  (a)     There,  under  a  power  of  ap*- 
poiatment  to  any  one  or  more  of  the  appointor's  children^ 
an  appointment  to   E,^   his  daughter,  with  limitation 
o?er  to  her  daughter,  was  held  good  as  to  £.,  though 
void  as  to  the  grandchild.     There,  however,  the  estates 
were  clearly  divisible.    The  cases  of  Patdet  v.  Patolei  (b) 
and  Goodtitle  d.  Russell  v.  Weal  {c)  are  also  authorities 
to  shew,  that  the  unauthorised  annexation  of  a  condition, 
or  any  other  excess,  in  the  execution  of  a  power,  vitiates 
it   Jeef  V.  Audley  (d)  and  Eoutledge  v.  Dorril  (e)  are 
to  the  same  effect.     Alexander  v.  Alexander  {g)  shews 
that  a  void  limitation  will  prevent  a  subsequent  limit- 
ation over  from  taking  effect.     The  general  rule  is,  that 
an  appointment  that  is  bad  in  part,  is  bad  altogether : 
the  qualification  of  that  rule  is,  where  the  first  limitation 
is  clear,  and  capable  of  being  severed  from  that  which 
is  bad.     Here,  the  will  is  a  good  exercise  of  the  power 
down  to  the  point  where  the  grandfather  is  named: 
bat,  taking  the  whole  will  together,  it  is  clear  that  the 
testatrix  did  not  intend  her  son  John  to  take  any  estate, 
unless  be  survived  his  father.     The  judgment  of  the 
lord  chancellor  in  Gompertz  v.  Gompertz  [h)  afibrds  an 
iUostration  of  the  distinction  between  a  direction  in  a 
will  which  goes  to  cut  down  or  qualify  a  prior  absolute 
gift,  and  one  which  only  goes  to  regulate  the  mode  in 
which  such  gift  shall  be  dealt  with  and  enjoyed.     Doe  d. 
Ifoodall  V.  Woodall  (i)   strongly  fortifies  the  argument. 
There,  the  testator  devised  lands  to  his  son  for  life, 
^ith  remainders  in  strict  settlement  to  his  issue;  re- 
iKUuader  to  the  testator's  grandson  A.  for  life,  remainder 

(«)  12  Ad.  S^E.Gl,  {e)  2  Ves.  jun.  357. 

(6)  1  WU9.  224..  {g)  2  Ves.  sen.  6*40. 

(c)  2  WiU,  369.  (A)  2  PhiUips,  107. 

(rf)  1  Cox,  324;  cited  (worn.  (t)  Antd,  Vol.  III.  p.  349- 
▼.  Audiey)  2  Fe*.  jun.  36*5. 
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1848*        in  strict  settlement  to  his  issue ;  and,  for  default  of  neb 
'  issue,  then  "  to  the  use  of  my  grandchildren  B^  C,  ft, 

.'         and  £.,  (brothers  and  sisters  of  my  grandson  A)  if  they 
Blomfuld     shall  happen  to  be  living  at  the  time  of  my  decease,  for 
^*  their  lives  and  the  life  of  the  survivor  of  them,  to  take  m 

tenants  in  common,  and  not  as  joint-tenants ;"  and,  from 
and  after  their  several  deceases,  and  the  decease  of  the 
survivor  of  them  the  said  J5.,  C^  Z>»,  and  JS.,  to  the  use 
of  the  first  and  all  and  every  the  son  and  sons  of  thebodj 
and  bodies  of  my  said  grandchildren,  severally  and  roo- 
cessively,  and  in  remainder,  one  after  another,  as  they, 
and  every  of  them,  shall  be  in  priority  of  birth  and 
seniority  of  age,  and  of  the  several  and  respective  hein 
of  the  body  and  bodies  of  all  and  every  such  son  ind 
sons  issuing,  the  elder  of  such  sons,  and  the  heirs  of  hk 
body,  being  always  preferred,  and  to  take,  before  the 
younger  of  them  and  the  heirs  of  his  and  their  body  ind 
bodies,  to  take  as  tenants  in  common,  and  not  as  joint- 
tenants  ;  and,  for  want  or  in  default  of  such  issue,  to  all 
and  every  the  daughter  and  daughters  of  the  four  grand- 
children, in  like  manner :  <*  and,  in  case  either  of  ny 
said  grandchildren  J5.,  C,  Z>.,  and  E^  shall  happen  to 
die,  leaving  no  issue  behind  him,  her,  or  them,  then  w) 
will  and  meaning  isj  that  all  and  singular  the  premisei 
herein  lastly  devised,  shall  go  and  remain  to  the  sunriror 
of  them,  and  the  heii*s  of  his  or  her  body  lawfully  to  be 
begotten  in  manner  aforesaid ;  and,  on  failure  ofisneof 
either  of  their  bodies,  lawfully  begotten,  then  I  give,d^ 
vise,  and  bequeath  the  same  premises  to  the  use  of  the 
children  of  my  brothers  F.  and  G."  &c.  The  testatof^ 
grandson,  C,  survived  his  brothers  and  sisters,  and 
entered  into  possession,  the  testator's  son  and  bif 
grandson  A.  having  both  died  without  issue.  It  was  held 
that  C  took  an  estate  for  life  only ;  the  eflbct  of  the 
words  —  •*  shall  go  and  remain  to  the  survivor  of  tbcin> 
and  the  heirs  of  his  or  her  body,  lawfully  to  bebc^gotten 
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in  numner  afbremii*  being,  to  bring  the  landi,  in  the  184& 
event  to  which  the  clause  in  which  they  were  found  ap« 
plied,  within  the  preceding  clause,  which  gave  life-es- 
tates to  the  grandchildren,  with  remainders  in  tail  to 
their  sons  and  daughters ;  and  there  being  no  other  part 
of  the  will  to  which  the  words  of  reference,  **  in  manner 
aforesaid,*'  could  be  applied.  Bristcnte  v.  Warde  (a)  ia 
an  instance  of  the  execution  of  a  power,  where  the  ex- 
cess was  severable  from  the  rest  of  the  instrument 
[^ParkCf  B.  The  limitation  here  to  the  grandfather,  is 
clearly  bad.  The  only  question  is,  whether  that  vitiates 
the  whole.]  It  is  one  entire  dealing  with  the  whole  es- 
tate, and  cannot  be  separated. 

In  1  Preston  on  Abstracts,  339.  (&),  it  is  said :  ^^  If  a 
power  be  given,  which,  in  sound  construction,  is  to  be 
#xercised  during  coverture,  or  by  a  woman,  being  sole  (c), 
the  coverture  in  one  case,  and,  in  the  other  case,  its  ab- 
sence, will  be  a  limited  period,  within  which  the  power 
may  be  exercised ;  and  the  existence  of  the  coverture  in 
one  case,  and  in  the  other  case  its  absence,  will  be  es- 
sential to  the  valid  exercise  of  the  power.  The  opinion 
which  prevails  at  present,  is,  that  a  power  coupled  with 
an  interest,  and  vested  in  a  married  woman,  may  be  exe- 
cuted by  her  during  coverture.  Lord  Hardmcke  (d) 
refers  to  the  case  of  Beaumont  v.  Bich  (^),  as  having  de- 
cided this  point.  He  also  refers  to  the  case  of  Lady 
Trofoeli  and  Mr.  Sugden^  in  his  valuable  Essay  on 
Powers,  has  quoted  a  long  list  of  cases  in  support  of  a 
lilie  doctrine.  The  case  of  Lady  Travel  has  not  been 
found ;  and  the  case  of  Beaumont  v.  2ZiV^,  instead  of 
having  decided  the  point,  left  it,  as  far  as  an  opinion 
can  be  formed  from  the  reports,  in  doubt  (^);  and  all  the 

(a)  2  Ttff.  jun.  336.  (2d  ed.  (d)  3  Bro.  P.  C.  308. 

V6L  VI.  p.  152).  (e)  But  the  lords  sent  to  ha^ 

(ft)  Lord*  Antrim  v.  Duke  theopinionof  the  judges (4 Ftn. 

^  Buckingham,  Sugdm,  134.^  Abr,  168.),  which  opinion  Lord 

^'T  (c)  3  Atk.[71J.  HarduMct  may  have  knowDt 
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1848.        other  cases  are  instances  of  powers  to  lease;  and  such 
■  powers  are,  from  their  nature,  to  be  exercised  during 

^'         coverture ;  since  it  is  manifestly  for  the  benefit  of  the 
Blomfield    niarried   woman,  and  of  the  persons  in  remainder  or 
V.  reversion,  that  the  property  should  be  duly  and  properly 

tenanted.  It  is  too  much,  then,  to  consider  it  to  be 
clear,  that  a  power  given  to  a  woman,  by  way  of  interest, 
is  without  a  dispensation,  in  terms  or  by  circumstances, 
with  the  disability  of  coverture,  exerciseable  with  effect, 
while  she  is  under  coverture."  In  Waikins  on  Coove;- 
ancing  (a),  in  a  note  by  the  editor,  it  is  said :  '^  It  is  now 
clearly  settled  that  a  married  woman  may  exercise  a 
power  simply  collateral,  though  no  special  words  are 
used  to  dispense  with  the  disability  of  coverture;  and 
that,  if  there  be  an  express  dispensation  with  the  cover- 
ture, she  may  exercise  powers  coupled  with  an  interest: 
but,  with  regard  to  powers  coupled  with  an  interest, 
where  the  coverture  is  not  expressly  dispensed  with, 
there  is  no  decision  on  the  point :  the  prevailing  opinion, 
however,  is,  that  she  can  exercise  such  powers  also."  (h) 
[^AldersoUi  B.  This  is  a  power  given  by  a  settlement 
made  on  the  marriage  of  the  party.  It  is  not  said  that 
the  power  shall  be  exercised  only  upon  the  decease  of 
the  husband.  Erie,  J.  Mcuy  Blonifield  had  a  good  fee- 
simple  after  her  husband's  death.  Parke,  B.  The  cir- 
cumstances of  the  case  are  an  implied  dispensation  with 
coverture.]  The  doctrine  is  further  adverted  to  in 
Churchill  v.  Dibben,  (c)  For  any  thing  that  appears,  it 
might  have  been  intended  that  Mary  Blomfield  should 
exercise  the  power  only  in  the  event  of  her  surviving 
her  husband. 


(a)  9th    edit,   by    H.  H.  Hargreave'g  Co.  LUt.  11 2.  «^ 
White.  n.  6. 

(b)  Citing    1    Sugden    on  (c)  Kenyon's  Notes  in  Cha»' 
Powers,  6th  edit  185.  194"  ;  eery.  Vol.  II.  part  2.  p.  82. 

1  Preston  on  Abstracts,  S40. ; 
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Hodgson,  in  reply.     {^Pmkcy  B.  The  judges  entertain 
no  doubt  that  this  was  a  power  that  might  be  exercised 
by  Maiy  Blomfield  during  coverture.     Upon  that  point, 
therefore,  we  agree  with  the  judgment  of  the  court  of 
Common  Pleas.]     The  other  point  lies  in  a  very  narrow 
compass.     If  the  contingency  be  applicable  to  both  the 
sons,  there  is  an  end  of  the  argument.     In  the  judgment 
below,  the  court  say  (a):  ^^  If  the  appointment  in  this 
case  had  been  to  the  younger  children  of  the  marriage, 
upon  the  contingency  of  the  two  elder  sons  dying  before 
their  father,  such  an  appointment  would  have  been  free 
firom  objection :  but,  in  that  case,  the  estate  given  in  the 
first  instance  to  John,  would  be  subject  to  a  contingency 
by  which  it  would  be  liable  to  be  defeated."     No  doubt 
it  would*     But  the  court  go  on   to  say  —  *'  and   the 
estate  or  interest  given  to  John,  the  son,  by  the  actual 
Appointment,  is  not  less  subject  to  be  defeated  in  conse- 
qaence  of  the  gift  over  being  to  a  person  incapable  to 
lake,  than  if  he  had  been  capable.     Taking  this  ap- 
poidtment  as  a  whole,  the  intention  was,  not  to  give 
John  a  fee  absolute  at  all  events,  but  only  in  case  he  or 
JVilUam,  his  brother,  survived  the  father."      That  is 
begging  the  question.     The  testatrix  gives  a  fee  to  her 
son    John.      But,  in  the  event  of   his  dying  in   his 
father's  lifetime,  she  gives  the  estate  over  to  a  person 
not  an  object  of  the  power.     To  the  extent  of  that 
limitation  over,  her  will  must  be  disappointed.     The  in- 
tention of  the  testator,  it  is  conceded,  is  the  polar  star 
by  which  the  court  must  be  guided  in  construing  a  will. 
That,  however,  is  a  somewhat  vicious  mode  of  expres- 
sion :  in  truth  it  means,  the  legal  and  grammatical  sense 
of  the  words  of  the  will.     Giving  a  fair  and  reasonable 
construction  to  the  words  of  this  will,  no  amount  of 
ingenuity  can  twist  the  devise  to  the  son  John,  into  a 
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1848.       contingent  estate.     The  qaestion  is  byno  means  new. 

'  '    '■'         Executory  devises^  it  is  true,  had  no  existence  in  the 
*^^^         time  of  Lord  Coke^  but  conditions  had :  and  in  Co.  Litt. 
Blomficu)     ^06.  a.,  it  is  said,  that,  ^*  if  the  condition  of  a  bond, 
^*  &C.9  be  impossible  at  the  time  of  the  making  of  the 

condition,  the  obligation,  &c.,  is  single.  And  so  it  is  in 
case  of  a  feoffment  in  fee,  with  a  condition  subsequent 
that  is  impossible,  the  state  of  the  feoffee  is  absolute: 
but,  if  the  condition  precedent  be  impossible,  no  state 
or  interest  shall  grow  thereupon."  The  court  below 
were  clearly  wrong  in  holding  that  the  two  limitations 
were  incapable  of  being  separated.  In  GoodrigU  d. 
Larmer  v.  Searle  (a),  it  was  held  that  an  executory 
devise  in  fee  is  like  a  contingent  remainder,  and 
passes  to  the  heir  of  the  executory  devisee,  who  dies 
before  the  contingency  happens.  In  Goodiitle  d.  Ftn- 
cent  V.  White  (b\  upon  a  devise  to  the  testator's  wife 
J5.  of  all  his  real  and  personal  estate,  &c.,  in  trust  kx 
the  education  and  maintenance  of  his  only  daughter 
M.  till  she  arrives  at  the  age  of  twenty-one,  and,  in 
case  of  MJ^  death  before  she  arrives  at  twenty-one^ 
then  a  devise  of  the  whole  of  his  said  estates  and 
effects  to  B.i  his  wife ;  —  it  was  held  that  JUl,  the 
daughter,  took  a  present  limited  fee,  either  by  de> 
scent,  or,  by  implication,  under  the  will,  upon  the  con- 
tingency of  her  dying  under  twenty-one ;  and  that  A, 
the  mother,  took  an  executory  devise  in  fee,  which, 
upon  her  death  before  the  daughter  attained  twenty- 
one,  descended  to  the  daughter ;  and  that,  the  daughter 
afterwards  dying  before  she  attained  twenty-one,  soch 
executory  interest  which  did  not  unite  with,  nor  was 
merged  or  extinguished  in,  the  fee  which  she  had  ex 
parte  paternd  during  her  life,  descended  to  her  heirs 
ex  parte  maternd.       Upon   this  subject,    Mr.  Jarman 

(o)  2  W%l8. 29.  (c)  15  Eiut,  174. 
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8ajB{a) :  ^<  It  may  be  observed,  that,  where  the  defeasi-        1848. 
ble  estate  in  fee,  and  the  executory  fee  to  arise  out  of  it 
on  a  given  event,  become  vested  in  the  same  person, 
the  latter  is  not  merged  or  extinguished  in  the  former, 
the  two  interests  being  successive,  and  not  concurrent" 
Sir  Edward  Sugden,  in  a  passage  already  quote(&), 
says,  that,  *' where  conditions  are  annexed  to  the  gifl, 
not  authorized  by  the  power,  the  gift  is  good,  and  the 
condition  only  is  void,  so  that  the  appointee  takes  the 
fund  absolutely.''     So,  here,  suppose  the  devise  had 
been  to  the  son,  on  condition  of  his  paying  a  sum  of 
money  to  the  grandfather,  who  is  not  an  object  of  the 
power;— the  condition  would  have  been  void,  but  the 
estate  would  vest  absolutely  in  the  son.    It  may  be  con- 
ceded, that,  where,  in  the  case  of  a  will,  or  other  instru* 
ment,  made  in  execution  of  a  power,  you  cannot  se- 
parate the  good  from  the  bad  part,  the  whole  is  bad. 
But  Sadler  v.  Pratt  (c)  is  an  authority  to  shew,  that  the 
courts  will  be  astute  to  sustain  as  much  of  it  as  is  capa* 
ble  of  being  sustained.      There,  a  lady  having  four 
children  by  her  first  husband,  and  three  by  her  second, 
and  having  power  to  appoint  a  fund  amongst  the  former 
only,  appointed  it  amongst  all  her  children  equally,  and 
declared,  that,  if  her  children  by  her  first  husband 
should  refuse  to  share  the  fund  with  her  other  children, 
the  whole  fimd  should  go  to  her  youngest  child  by  her 
first  husband:  and  it  was  held  that  the  appointment 
was  not  wholly  void,  but  that  the  first  class  of  children 
took  each  one  seventh  of  the  fund  under  it,  and  that 
the  other  shares  went  to  them  as  in  default  of  appoint* 
tnent.  It  is  quite  unnecessary  to  quarrel  with  the  cases  of 
Goodiitle  d.  Eussell  v.  JVealf  Bttrnsall  v.  Davey^   Rout" 


(a)  1  Jarmanon  WilUyJfl.  (c)  5  Simons,  632. 

(ft)    Sugden    on      Powers, 
VoLILp.  84. 
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ledge  V.  Dofrilf  and  Doe  d.  Nicholson  v.  fFels/brd ;  ihcj 
are  all  plainly  distinguishable.  [^Parke^  B.  Can  you  refei 
us  to  any  case  of  a  limitation  to  one,  and  a  condition^' 
limitation  over  to  a  person  who  could  not  take,  as, « 
corporation,  a  monk,  or  a  person  not  in  esse  at  the  tim^ 
of  the  execution  of  the  power  ?]  No  doubt  there  ar* 
some  such  cases.  Of  that  class  are  the  cases  of  pe*>« 
petuity.  [Bolfej  B.  That  can  hardly  apply :  the  fir>i 
taker  is  clearly  intended  to  take,  and  takes  for  ev^^ 
unless  the  estate  can  go  over  to  another.] 

Citr.  adv.  tuU. 


Parke,  B.,  now  delivered  the  judgment  of  the  court 
This  case  comes  before  us  on  a  writ  of  error  on  a 
judgment  of  the  court  of  Common  Picas  on  a  special 
verdict  The  facts  of  the  case  are  fully  stated  in  the 
special  verdict.  It  is  unnecessary  to  advert  to  them  in 
detail :  a  very  short  statement  is  sufficient  to  explaia  the 
questions  which  we  have  to  decide. 

On  the  marriage  settlement  of  Maty  Sida^  a  copyhold 
estate  of  which  she  was  seised  in  fee,  was  settled  to  the 
use  of  her  husband  for  life,  and,  after  his  death,  to  the 
use  of  Mary  Sida  for  life,  and,  from  and  after  her  de- 
cease, to  the  use  of  such  child  or  children  of  the  body 
of  Man/  Sida^  by  her  intended  husband,  and  for  such 
estates  or  other  interest,  and  in  such  parts,  shares,  or 
proportions^  as  Maty  Sida,  by   any  deed  or  wriiing) 
sealed  in  the  presence  of,  and  attested  by,  two  witnesses, 
or  her  last  will,  duly  executed,  might  direct  and  appoint; 
and,  for  want  of  such  appointment,  to  the  use  of  all  the 
children  of  the  marriage,  as  tenants  in  common  in  tail; 
and,  in  default,  to  Mary  Sida  in  fee. 

Mary  Sida,  in  the  lifetime  of  her  husband,  and  then 
having  two  sons,  made  a  will;  duly  executed  accordmg 
to  the  power,  and  appointed  the  estate  to  her  eldest  son, 
John  Blomfield,  and  his  heirs  and  assigns  for  ever,  upon 
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condition  that  lie  should  pay  to  her  other  son  200/.,        1848. 

within  a  year  and  a  day  after  her  husband's  death,  in 

case  he  should  be  living,  and  twenty-one  years  of  age, 

&c. ;  but,  if  neitlier  of  her  sons  should  be  living  at  the    BiiOmfiexd 

decease  of  her  husband,  she  appointed  the  estate  to  her  ^* 

father-in-law,  his  heirs  and  assigns,  upon  certain  trusts. 

The  testatrix  died  in  1782.  John  Blonifield^  the 
devisee,  died  in  1820,  in  his  father's  Jifetirae,  leaving  the 
lessor  of  the  plaintiff,  his  youngest  son  and  customary 
heir:  and  the  father  died  afterwards,  in  1820.  William 
Blornfieldf  the  second  son,  had  previously  died,  in  1767. 

This  action  was  broufrht  in  184>1.  The  defendant  de- 
fended  for  six  seventh  parts  of  the  property :  and  the 
question  is,  whether  the  lessor  of  the  plaintiff  is  entitled 
to  recover  those  six  sevenths. 

The  court  of  Common  Pleas  decided  that  he  was  not : 
and  we  are  of  opinion  that  their  decision  was  correct. 

Two  objections  were  made  to  the  title  of  the  lessor  of 
the  plaintiff.  The  first  objection  was,  that  thei'e  was 
no  dispensation  of  coverture  in  the  power  given  to  Mary 
Sida;  and  that  her  execution  of  the  power  during 
coverture,  was  therefore  void.  The  second  was,  that 
John  Blomfieldj  the  son,  had  no  estate  which  descended 
to  the  lessor  of  the  plaintiff. 

We  intimated  our  opinion,  in  the  course  of  the  argu** 
ment,  that  it  was  clear  that  there  was  in  this  case,  an 
implied  dispensation  of  coverture,  and  that  there  could 
be  no  doubt  that  the  meaning  of  the  settlement  was,  that 
the  power  should  be  executed  by  Mary  Sida  whether 
she  were  sole  or  covert. 

The  second  was  the  principal  question.  It  was  con- 
tended, on  behalf  of  the  defendant  in  error,  that  the 
appointment  to  the  son  was  altogether  void,  by  being  so 
connected  with  the  appointment  to  the  father-in-law  that 
it  could  not  be  separated.  If  this  was  so,  the  plaintiff 
could   not  be  entitled   to   recover.     But  the  learned 
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counsel  for  the  plaintiff  in  error,  argued,  that  the  ap» 
pointment  was  not  altogether  void,  but  gave  a  vested 
defeasible  estate  in  fee  to  the  eldest  son ;  and  that  the 
appointment  over  alone  was  void. 

Admitting  that  argument  to  be  correct,  —  as  we  thiols 
it  was,  —  we  are  of  opinion,  that,  in  the  event  which  has 
happened,  this  estate  was  put  an  end  to,  and,  conse- 
quently, that  the  lessor  of  the  plaintiff  is  not  entitled. 

The  learned  counsel  contended,  that,  where  there  is 
an  estate  in  fee,  liable  to  be  defeated  on  a  conditioo 
subsequent,  and  that  condition  either  originally  was,  or 
by  matter  subsequent  became,  impossible  to  be  per- 
formed, the  defeasible  estate  was  made  absolute; 
and  he  cited  Co.  LitL  206.  a.  Of  this  there  is  no 
doubt;  the  principle  is  applicable  to  this  case,  if  the 
Condition  was  impossible.  'But  the  question  is,  what 
was  the  condition  by  which  the  testatrix  meant  the  estate 
to  be  defeated.  Was  it,  —  if  the  two  sons  should  die  in 
the  father's  lifetime  ?  or  was  it,  — •  if  they  so  died,  and  the 
estate  should,  by  law,  vest  in  the  father-in-law  ?  In  the 
former  case,  the  plaintiff  would  fail :  in  the  latter,  he 
would  succeed. 

This  question  is  not  peculiar  to  cases  of  appointments 
under  powers :  it  might  arise  upon  an  ordinary  will.  If  a 
testator  were  to  devise  to  A.  B.  in  fee,  and  to  direct,  that, 
in  the  event  of  A.  B*  dying  in  the  lifetime  of  J.  &,  the 
estate  should  go  over  to  a  charity,  it  surely  is  perfectly 
clear,  that,  if  A.  B.  died  in  the  lifetime  of  «7.  &,  he, 
A.  B.,  or,  rather,  his  heirs,  would  lose  the  estate.  The 
testator  could  not  give  to  the  charity,  without  taking  away 
from  the  devisee.  The  testator,  therefore,  in  such  a  case, 
by  his  Will  says :  **  If  A.  B.  dies  in  the  lifetime  of  J.iSl,  I 
do  not  mean  that  A.  B.  or  his  heirs  should  any  longer  hare 
the  estate."  The  estate  of  A.  B.  is  in  such  case  defeatedf 
not  by  the  giving  over  of  the  estate  to  the  charity,  but 
by  the  happening  of  the  event  on  which  the  testator 
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In  the  case  of  a  devise  by 
in  fee,  upon  a  contingent 
rithoutmore,  the  land  de- 
to  the  heir  of  A.,  subject 
contingent  executoiry  de- 
ad the  fee  is  in  the  heir 
until  that  devise  takes 
Any  declaration  that^ 
ihe  event  contemplated^ 
ir  shall  not  have  the  land^ 
be  nugatory,  as  the  heir 
rily  takes  in  the  absence 
immediate  efiectual  dis- 
1  thereof.  So,  in  the 
*  a  devise  by  iL  to  ^. 
on  a  contingent  event, 
il^ect  to  the  contingent 
to  C.  in  fee,  C  is  substi- 
ir  the  heir  of  A,,  and  the 
tted  in  C.  remains  un- 
1  until  the  devise  to  B. 
Sect.  In  each  case  the 
m  is,  in  tlie  event  con- 
:ed,  not  simply  that  the 
f  taker  shall  not  re- 
3  land,  but  that  the  land 
» preferably  to  B.^  and  if, 
ly  cause  whatever,  B.  is 
»le  of  taking,  the  divesting 
»n  fails.  (Ace.  jjer  iioZ/e, 
^d  744.)  The  effect  is, 
itance,  the  same  where 
Lses  to  B,  in  fee^  with 
ngent  [executory  devise 
C  If,  by  any  means,  the 

0  C  is  removed  out  of  the 
if  the  devise  to  C  is  of  a 

».te  than  the  fee,  the  es- 
^.  is  not  defeated,  or  is 
artially  defeated.  The 
^aa  not  intended  to  be 
Vom  B;  for  any  other 
■  than  that  of  giving  it  to 
that  purpose  failing,  ^.'s 
w  bounty  remains  in  full 
>ii.     It  appears  to  be  im- 

1  from  what  cause  the 
>ry  devise  to  C.  fails  of 
whether  by  reason  of  the 
Sency  itself  not  arising, 
ita  being  too  remote^  or 


of  the  death  of  C.  in  the  lifetime 
of  A,,  or  of  C's  incapacity  to 
take.     The  late  case  of  Jackeon 
V.  Noble  (2  Keenly  590.),  appears 
to  be  in  substance  this:  A.  de- 
vises to  ^.  in  fee,  but  in  case  B, 
shall  leave  no  child,  then  to  C* 
or  his  children  surviving  B,    C. 
dies  in  the  lifetime  oiB,  without 
leaving  any  child.    It  was  held, 
that  the  estate  already   vested 
in  B.  could    not  be  divested, 
although  B.  (who  was  living) 
should  die  wi&out  issue, — that 
^.^had  ^'  an  absolute  estate,  sub^ 
ject  to  be  defeated  by  the  con- 
tingent   executory    gift   over," 
of  which  gift  the  object  had  fail- 
ed.   It  was  not  attempted  to  be 
argued  that  the  contingency  on 
which  the   estate   was   limited 
over,  could  be  incorporated,  as  a 
qualifying  ingredient,  in  the  pri- 
mary gift  to  B,    The  principle 
seems  to  be, — that  the  intention 
in  favour  of  the  primary  devisee 
is  qualified /or  the  ben^t  qfan* 
other  object  of  bounty,  and  is  for 
that  reason  only,  not  absolute, 
and     that    whenever,  and    by 
whatever  means,  that  object  is 
removed,  the  inducement  to  dis- 
turb the  primary  gilt  has  ceased. 
The  same  principle  appears  to 
apply  equally  to  a  conveyance 
inter  vivos,  and  to  a  posthumous 
conveyance  by  devise,  although, 
in  the  latter  case,  the  manifesta- 
tion of  the  intention  of  the  dispo- 
sing party,  may  be  less  fettered 
by  technical  rules  of  construc- 
tion. 

Before  the  1  Vict.  c.26.  s.  25, 
if  A.  had  devised  Biackacre  to 
B.  in  fee,  on  t  contingency, 
which  happened,  —  so  that  the 
intention  in  favour  of  B.  took 
effect  absolutely,  —  the  devise, 
by  the  death  of  B,  in  A,*»  life- 
time, lapsed,  for  the  .benefit  of 
the  heir  of  A»,  notwithstanding 
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the.  testatrix  (for,  for  this  purpose,  she  maybe  treated  as 
an  ordinary  testatrix,)  says,  in  substance:  "If  my  son 
John  and  his  brother  William  die  in  their  father's  life- 
time, I  do  not  mean  liini  {John)  to  have  the  property; 
but  I  give  it  over  to  strangers.'*  That  which  defeats  the 
estate  of  John^  is,  the  death  of  himself  and  brother  in  his 
father's  lifetime,  —  not  the  giving  over  of  the  estate  to 
strangers.  The  reason  why  John's  representatives  cin- 
not  claim  the  property,  is,  that  his  mother  expressly 
declared,  that,  in  the  event  which  happened,  he  should 
not  have  it.  How  she  would  have  dis[K>sed  of  it,  if  she 
had  known  that  she  could  not  give  it  in  the  mode  pro- 
posed by  her  will,  can  only  be  matter  of  conjecuire. 
One  thing  quite  certain,  is,  that  she  has  not  expressed 
any  intention,  that  in  the  events  which  have  happened, 
John  should  take :  and,  as  he  could  only  be  entided  by 
virtue  of  an  expressed  intention  in  his  favour,  we  think 
that  he  fails  to  establish  any  right. 

Judgment  affirmed. 


the  existence  of  an  operative  re« 
siduary  devise  to  C. ;  for,  every 
devise  of  land  being  at  that  time 
really  specific^  the  devise  of  the 
residue  was  nothing  more  than 
a  devise  of  the  lands  of  which 
A.  was  then  seised^  other  than 
Blackacre,  which  A.  supposed 
himself  to  have  already  disposed 
of  in  all  events.  But^  now 
Blackacre  would  pass  under  the 
residuary  devise  ;  such  a  devise 
embracing  all  the  realty  from 
any  cause  whatever  not  effect- 
ually disposed  of;  and  thereby 
constituting  a  universal  fuercs 
/actus.  So,  under  the  old  law, 
A,  might  have  expressly  devised 
Blackacre  to  B»  in  every  event 
in  which  it  was  not  effectually 
devised  to  C  and  might  have 
thereby  constituted  B.  a  special 
tuBres  /actus  ;  and  the  question 
is,  whether  A,,  by  devising  to 
B,,  with  a  contingent  executory 


devise  to  C,  would  not  har^ 
sufficiently  declared  that  inteo-' 
tion.    (And  see  Sweet,  Ccmr«|«- 
2nd  edit.  424—427.) 

Where  there  is  a  deiiie  hj  A 
to  B,  in  fee,  defeasible  on  an 
event  which  happens^  in  fiiTonr 
of  C.  in  fee,  and  C  dies  in  the 
lifetime  of  ^.,  the  only  mode,  it 
is  conceived,  by  which  the  hat 
of  A.  could  be  let  in,  would  b^ 
to  treat  the  devise  to  ^.  at  r^ 
voked  by  the  devise  to  C.  be- 
coming absolute,  and  to  oooaider 
the  heir  of  A,  as  in  by  the  laps 
of  the  devise  to  C,  instead  «f 
treating  the  devise  to  B.u  ceas- 
ing to  be  defeasible  on  the  faihne 
of  the  devise  to  C     But  A^  it  it 
submitted,  declares,  not  that  if 
the   contingency  happens,  B» 
shall  lose  the  estate^  bat,ii0plji 
that  if  the   contingency  bip- 
pens,  C.  shall  have  the  estate* 
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Judges  who  sat  in  banco  in  this  term)  were  — 

Wilde,  C.  J,  Ciiesswell,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


Newton  v.  Lord  Albert  Conyngham. 

April  15. 

is  was  an  action  against  the  defendant  as  a  member  The  court  re- 

of  th6  provisional  committee  of  a  railway  company.  }^  ^'^^^^ 

'^      ^  ^  •'  *^     "^     an  assignment 

plaintiff  having  been  nonsuited,  a  Ca.  sa.  was  issued  of  error  as 
Kc  defendant's  taxed  costs,  amounting  to  105/.  The  frivolous, 

where  the 

ndant  made  up  the  judgment-roll  in  the  usual  way.  g^^^nd  of 
•    plaintiff  thereupon  brought  error,  assigning  for  error  assigned 

*r  the  entry  on  the  record  of  the  award  of  the  ca.  sa.     ^**  **^*'  \ 
r^  ,  ,  ca.  sa.  had 

Upon  being  served  with  notice  of  the  allowance  of  the  been  awarded 

t  of  error,  the  defendant  took  out  a  summons  before  "^"^^  ^^^ 

Vuwii,  J.,  at  chambers,  calling  upon  the  plaintiff  to  ^  gQ  a^^ainst 

^  cause  why  execution  should  not  issue  against  him,  a  plaintiff 

^OL.  V.  —  C  B.  S  C  ^^«  ^fi»^° 

nonsuited. 
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1848.        notwithstanding  the   allowance   of  the  writ  of  error. 

Upon  the  summons  coming  on  for  hearing,  the  learned 

Newton      judge  declined  to  interfere. 

V, 

Lord  A. 
CoNTNGHAir.       Bramwell  now   moved   for  a   rule  calling  upon  the 

plaintiff  to  shew  cause  ^^  why,  upon  reading  the  judg- 
ment-rolly  with  the  award  of  execution  thereon,  the  copy 
of  the  assignment  of  errors  delivered  to  the  defendant's 
attorney,  and  a  copy  of  the  notice  of  the  allowance  of 
the  writ  of  error,  the  defendant  should  not  be  at  liberty 
to  proceed  in  the  execution  of  the  writ  of  ca.  sa^  not- 
withstanding the  allowance  of  the  writ  of  error, — the 
grounds  of  error  being  frivolous."  The  ground  upon 
which  it  is  intended  to  support  the  writ  of  error,  is,  that, 
since  the  statute  7  &  8  Vict.  c.  96.,  a  ca,  sa»  cannot  isne 
upon  a  judgment  for  a  defendant*  The  section  relied 
upon  is  the  57th,  which,  —  reciting  that  ^^  it  is  expedient 
to  limit  the  present  power  of  arrest  upon  final  procesi,* 
—  enacts  that  **  no  person  shall  be  taken  or  cbar]ged  in 
execution  upon  any  judgment  obtained  in  any  of  Her 
Mojesty's  superior  courts,  or  in  any  county  court,  court 
of  requests,  or  other  inferior  court,  in  any  action  for  the 
recovery  of  any  debt,  wherein  the  sum  recovered  shall 
not  exceed  the  sum  of  20/.  exclusive  of  the  costs 
recovered  by  such  judgment."  That  section,  howeter, 
does  not  apply  to  a  judgment  of  nonsuit,  bat  only  to 
judgments  for  a  debt  or  damages.  {CresstoeUf  J.  Some 
of  the  judges  have,  upon  the  authority  of  that  section, 
been  in  the  habit  of  discharging  plaintiffs  who  have 
been  taken  in  execution  for  costs.]  The  language  of 
the  58th  (a),  and  59th  (&),  sections,  tends  very  stronglj 

(a)  Which  enacts,  "  that  all  action  for  the  recovery  of  Wf 

persons  in  execution  at  the  time  debt,  wherein  th^  nam  reetttni 

of  passing  this  act,  upon   any  sl)all  not  exceed    the  hub  d 

judgment  obtained  in  any  of  20/.,  exclusive  of  the  forti  i** 

the   courts   aforesaid,    in    any  covered  by  such  jadgment,  iliiB 


11  VICTORIA. 


751 


iw  that  the  57th  was  intended  to  apply  only  to  de- 
its.  It  would  be  hard,  indeed,  to  hold  it  applicable 


ij,  upon  the  application 
ry  such  person  or  per- 
»r  that  purpose,  made  at 
me  after  the  passing  of 
it,  to  a  judge  of  one  of 
igesty's  superior  courts  of 

Weitmimter,  or  to  the 
n  which  such  judgment 
UYe  heen  obtained^  to 
isfiiction  of  such  judge 
irt^  be  forthwith  dis- 
1  out  of  custody  as  to 
Kecution,  by  an  order  of 
iidge  or  court :  Provided 
,  that,  if  it  shall  happen 
ny  such  discharge  shall 
tieen  unduly  or  fVaudu- 
ohtained  upon  any  false 
ion     of    circumstances^ 

if  true,  might  have  en- 
the  prisoner  to  be  dis* 
d  by  virtue  of  this  act, 
irisoner  shall,  upon  the 
tieing  made  to  appear  to 
titfiiction  of  the  judge  or 
>y  whose  order  such  pri- 
ihaU  have  been  so  dis- 
d,  be  liable  to  be  again 
in  execution,  and  ^e- 
d  to  his  former  custody, 
order  of  such  judge  or 

Provided  also,  that  no 
.  gaoler,  or  other  person 
lever  shall  be  liable  as 
!  escape  of  any  such  pri- 
in  respect  of  his  enlarge- 
dnring  such  time  as  he 
liave  been  at    large    by 

of  such  his  undue  dis- 
I  as  aforesaid:  Provided 
lat,  for  and  notwithstand- 
e  discharge  of  any  debtor 
tors  by  an  order  of  any 
adge  or  court,  in  manner 
lid,  the  judgment  where- 
.nytuch  debtor  or  debtors 


was  or  were  taken  or  charged 
in  execution,  shall  nevertheless 
remain  and  continue  in  full 
force,  to  the  intent  and  purpose 
that  the  judgment^creditor  or 
creditors  may  have  and  take 
remedy  and  execution  upon 
every  such  judgment  against 
the  property  and  effects  of  any 
such  debtor  or  debtors,  in  such 
manner  and  form  as  such  cre- 
ditor or  creditors  otherwise 
could  or  might  have  done  in 
case  such  debtor  or  debtors  had 
never  been  taken  or  charged  in 
execution  upon  such  judgment; 
and  it  shall  be  lawful  for  such 
creditor  or  creditors  to  have 
and  take  such  remedy  and 
execution." 

(6)  Which  provides  and 
enacts,  "  that,  if  at  any  time 
it  shall  appear  to  the  judge 
who  shall  try  such  cause,  being 
either  a  judge  of  one  of  the 
superior  courts,  or  a  barrister 
or  attorney-at-law,  that  the  de- 
fendant, in  incurring  the  debt 
or  liability  which  may  be  the 
subject  of  demand,  has  obtained 
credit  from  the  plaintjff*  under 
false  pretences,  or  with  a  frau- 
dulent intent,  or  has  wilfully 
contracted  such  debt  or  liability 
without  having  at  the  same  time 
a  reasonable  assurance  of  being 
able  to  pay  or  discharge  the 
same,  or  shall  have  made  or 
caused  to  be  made  any  gift, 
delivery,  or  transfer  of  any  per- 
sonal property,  or  shall  have 
removed  or  concealed  the  same, 
with  intent  to  defraud  his  cre- 
ditors, or  any  of  them,  it  shall 
be  lawful  for  such  judge,  if  he 
shall  think  fit,  to   order  that 


1848. 


Newton 
Lord  A. 

CoNYNOHAir. 
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]84d.        to  plaintiffs,  who  are  volunteers,  and  are  not,  like  de- 

fendants,  brought  into  court  against  their  will. 

Newton 

V, 

Lord  A.  Wilde,  C  J.  The  error  assigned  in  this  case,  is,  that 

CoNTNGHAM.  thcrc  IS  Improperly  on  the  record  an  awlUrd  of  a  writ  of 

ca.  sa.  Some  of  the  judges  having  acted  upon  an  impres- 
sion that  the  enactment  in  question  applies  to  plaintifias 
well  as  to  defendants,  I  cannot  say  that  the  error  as- 
signed is  frivolous,  or  that  the  question  is  not  a  fit  one  to 
be  considered.  Without,  therefore,  offering  any  opiniou 
as  to  the  true  construction  of  the  statute,  it  is  enough 
to  say  that  we  cannot  entertain  this  motion. 

CoLTMAN,  J.  When  the  matter  came  before  me  ft 
chambers,  I  certainly  thought  that  the  writ  of  error  was 
not  so  frivolous  as  to  warrant  the  court  in  idlowing  eie- 
cution  to  issue :  and  I  cannot  say  that  I  am  yet  satisfied 
that  it  is  so. 


The  rest  of  the  court  concurring. 


Rule  refused. 


such  defendant  may  be  taken 
and  detained  in  execution  upon 
such  judgment^  in  like  manner 
and  for  such  time  as  he  might 
have  been  if  this  act  had  not 
been  passed,  or  for  any  time  not 
exceeding  six  calendar  months, 
in  any  case  in  which  the  time 
for  which  a  person  taken  in 
execution  under  process  issuing 


out  of  any  soch  oomt  eooU 
lawfully  be  detained  in  autodj 
according  to  the  constitiitioo 
of  the  said  ooort,  befoie  tlv 
passing  of  this  act,  is  ka  tfasa 
six  calendar  months,  wbetfaer 
or  not  execution  against  tbe 
goods  and  chattels  of  mch  de- 
fendant shall  have 
hereinafter  provided." 
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In  the  Matter  of  Ljetitia  Millard. 


April  17 


J^YLESj  Serjt,  moved  for  leave  to  amend  the  certi-  The  court  re- 
-•-^      n     ^      c  1  11  ^  I  -J  fused  to  allow 

ncate  ot  an  acknowledgment  by  a  married  woman,  ^y^^  amend- 

of  a  deed  conveying  her  interest  in  certain  property  to  ment  of  the 

which  she  was  separately  entitled,  pursuant  to  the  statute  <f ''^"^*^  ®^ 

^  ''  *  ,  the  acknow- 

8&  4  fT.  4.C.  74.   It  appeared  that  the  commission  went  ledgment 

tMit  to  Canada  West  in  Januaty^  1848,  and  that  the  ac-  ^y  *  married 

knowledgment  was  duly  made  by  Mrs.  Millard  on  the  j^g^j  ^^jj. 

25th  of  February  in  that  year ;  but  the  certificate  erro-  veying  an 

neously  stated  the  acknowledi^ment   to  have  been  taken  J"'^^*'^" 
•^  °  land,  where 

on  the  25th  of  February^  1847.     [Cresswell^  J.     In  the  the  com. 
affidavit  of  the  due  taking  of  the  acknowledgment,  the  minion  issued 
deponent  states  that  the  acknowledgment  was  made  on    j  g^g  amlthe 
the  day  and  year  mentioned  in  the  certificate.     How   certificate, 
can  we  alter  the  affidavit?]     It  being  plainly  and  pal-  ^J^^^^^J^' 
[lably  a  mere  blunder,  the  court  may  amend  the  certi-  acknowledg- 

Scate,  without  at  all  interfering  with  the  affidavit.  roent  of  the 

deed  to  have 
been  taken  in 
Wilde,  C.  J.     I  think  we  have  no  authority  to  do  February, 

thilt  whibh  is  asked.  The  only  matter  of  record  being  1847- 
the  certificate  of  the  acknowledgment,  if  we  were  to 
permit  the  amendment,  there  would  be  nothing  accom- 
panying it  to  shew  the  nature  of  the  mistake.  It  is 
impossible  to  foresee  to  what  questions  an  alteration  of 
the  certificate  might  give  rise.  This,  it  is  to  be  observed, 
is  not  the  case  of  an  acknowledgment  of  a  deed  to  bar 
dower  merely  (a),  but  of  a  deed  by  which  the  lady's 

(a)  See  Ex  parte  Carr,  verifying  the  certificate  was  on 
antty  p.  496.  In  that  case  the  paper,  and  not  on  parchment, 
objection  was,  that  the  affidavit      This  objection  was   overruled 
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interest   in   the   property   is   to   pass.     It   cannot  be 
done. 

The  rest  of  the  court  concurring, 

ByUs  took  nothing. 

however^  —  that  the  affidtTit 
formed  no  put  of  the  records- 
was  no  leas  applicable  to  die 
case  of  a  deed  to  pan  the  entiie 
fee,  than  to  that  of  a  deed  to 
pass  a  freehold  interest  in  t 
third  part  of  the  land,  hf 
barring  dower.  In  .  the  prin- 
cipal case,  by  reaaoii  of  the 
false  date,  there  wias  m  cer- 
tificate, and  there  was  m  aS- 
dayit  —  coining  widiin  tbs 
panriew  of  the  oommiasioD,— 
an  objection  whidi  would  be 
clearly  fatal,  whatever  the  aab- 
ject  matter  of  the  acknowladg- 
ment  might  be. 


by  the  court,  on  the  ground 
that  the  affidavit  was  required 
merely  for  the  temporary  pur- 
pose of  satisfying  the  court  as 
to  the  regularity  of  the  pro- 
ceedings, and  formed  no  part 
of  the  record.  Tn  that  case 
it  was  said,  — < ''  This  being 
merely  an  acknowledgment 
taken  to  bar  the  party's  right 
to  dower^  the  reason  for  re- 
quiring parchment  to  be  used 
does  not  apply,  even  if  it  were 
necessary  in  the  case  of  an  ac- 
knowledgment for  the  purpose 
of  passing  the  fee."  The  ^rotfiul 
of  the  decision  in  that  case. 


HoARE  V.  Lee. 

HTRESPASS.     The  first  count  of  the  declaration 
charged  the  defendant  with  breaking  and  entering 
certain  rooms  of  the  plaintifi^  and  seizing  and  convertiiig 
his  goods. 

The  second  count  stated  that  the  defetidant,  on  ftci 
by  and  under  colour  of  the  statute  in  such  case  nude 
and  provided  (a),  with  force  and  arms  seized,  took,  and 
distrained  divers  other  goods  and  chattels  of  the  plaintifli 

(a)  2  W.  4*  if.  sess.  1.  c.  5.  «.  5. 


April  17. 

A  count  in 

trespass  for 

entering 

rooms  and 

taking  goods, 

was  not 

allowed  to  be 

joined  with  a 

count  for 

taking  goods 

of  the  like 

quantity,  &c 

as  and  for  a 

distress  for 

rent  falsely  pretended  to  be  due. 


11  VICTORIA.  755 


HOARB 


to  wit,  goods  and  chattels  of  like  quantity,  quality,  de-N        1848. 
scriptioD,  and  value,  to  the  goods  and  chattels  in  the 
first  count  mentioned,  as,  for,  and  in  the  name  of,  a 

Vm 

distress  for  certain  rent  then  claimed  and  pretended  by  Leb. 

the  defendant  to  be  due  and  in  arrear  from  the  plaintiff, 
for  and  in  respect  of  certain  rooms  and  premises  there- 
tofore demised  by  one  John  Brown  to  the  plaintiff,  and 
then  carried  the  same  away,  and  detained  the  same,  as 
and  for  such  distress,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  two  calendar  months  then  next  follow- 
ing^ and  afterwards,  to  wit,  on  the  1st  of  May,  in  the 
year  aforesaid,  by  and  under  the  like  colour  and  pre- 
tence, sold  and  disposed  of  the  last-mentioned  goods 
and  chattels,  and  converted  and  disposed  of  the  same, 
and  the  moneys  therefrom  arising,  to  his,  the  defend- 
ant's, own  use;  whereas,  in  truth  and  in  fact,  no  rent 
was  due  or  in  arrear  from  the  plaintiff  for  the  last- 
mentioned  premises,  during  the  time  in  that  count  afore- 
said ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  other  wrongs,  &c. 

On  the  14th  of  Fehrtuiry^  —  upon  a  summons  calling 
upon  the  plaintiff  to  shew  cause  why  one  of  the  above 
counts  should  not  be  struck  out,  on  the  ground  that 
they  were  founded  on  the  same  subject-matter  of  com- 
plaint, and  joined  in  violation  of  the  5th  rule  of  Hilafy 
term,  4  W^  4.  —  Cresswell,  J.,  made  an  order  "  that  the 
plaintiff,  within  three  days,  elect  which  count  he  will 
strike  out;  otherwise,  that  the  second  be  struck  out, 
and,  in  either  event,  at  the  cost  of  the  plaintiff,  to  be 
taxed,  8cc." 

IV.  H,  Cooke  now  moved  for  a  rule  nisi  to  rescind  that 
order.  The  question  is,  whether  these  two  counts  are 
80  apparendy  in  violation  of  the  rule  of  Hilary  term, 
4  IV.  4.,  that  the  plaintiff  is  not  entitled  to  retain  them. 
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'That  rule  (a),  provides  that  *' several  coants  shall  not 
be  allowed^  unless  a  distinct  subject-matter  of  complaint 
is  intended  to  be  established  in  respect  of  each:"  and 
one  of  the  examples  given,   is*     *^  Several  counts  in 
trespass,  for  acts  committed  at  the  same  time  and  plice^ 
are  not  to  be  allowed"   Here,  the  plaintiff  means  to  set 
up  a  separate  and  distinct  subject-matter  of  complaint  in 
each  count,     Hie  first  count  is  Tor  an  ordinary  trespiM 
in   breaking  and   entering    the  plaintiff's  rooms,  and 
seizing  and  converting  his  goods :  the  second  b  a  count 
under  the  2  Wi  Si  M.  sess*  1.  c.  5.  s.  5.  (6),  to  recover 
double  the  value  of  the  goods  distrained  and  sold.    To 
entitle  the  plaintiff  to  a  verdict  upon  the  second  ooont, 
the  evidence  must  be  totally  different  from  that  wbid) 
would  sustain  the  first  counf.     In  Tkoroton  v.  WtiU' 
head  {c)  9  a  count  for  double  rent,  under  the  statute 
11  G.  2.  c.  19. 5. 18.,  was  allowed  to  be  joined  with  a 
count  for  use  and  occupation.     The  case  oi  Lmomu 
v.  Stephens  [d\  —  where  it  was  doubted  whether  a  plain- 
tiff could  declare  in  debt  on  the  statute  2  &  S  iS.  6.  t;  IS.) 
for  not  setting  out  tithes,  and  also  for  a  composition,— 
being  there  cited,  Parke^  B.,  said  :  *^  I  think  no  clear  or 
decided  opinion  was  expressed  in  Lawrence  v.  Stephens; 


(a)  SN.S^M.Q,  3. 

(b)  Which  enacts,  "that,  in 
CA&e  any  such  distress  and  sale 
as  aforesaid  [«.  1 .]  shall  be  made 
by  virtue  or  colour  of  this  pre- 
sent act,  for  rent  pretended  to 
be  in  arrear  and  due,  where,  in 
truth,  no  rent  is  arrear  or  due 
to  the  person  or  persons  dis- 
training, or  to  him  or  them  in 
whose  name  or  names,  or  right, 
such  distress  shall  be  taken  as 
aforesaid,  that  then  the  owner 
of  such  goods  or  chattels  dis- 
trained and  sold  as  aforesaid, 


his  executors  or  administntoiii 
shall  and  may,  by  action  of 
trespass,  oc  upon  the  case,  to  be 
brought  against  the  person  or 
persons  so  distraiiiing,  any  or 
eidier  of  them,  bis  or  tkir 
executors  or  administnton,  R- 
cover  double  of  the  Taloe  of 
the  goods  or  chattels  so  ^ 
trained  and  sold^  together  with 
full  costs  of  suit." 

(c)  1  M.SfW.  14.,  7>nii 
4  Gr.  313.,  4  DowL  P.  C.  7*7. 

(rf)  3  Dowl.  P.  a  778^ 
1  Gale,  164. 
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HOARE 


bat,  at  all  events,  I  am  of  opinion  tbat  there  do  appear,  1848. 
in  the  present  case,  distinct  subject-matters  of  complaint. 
The  plaintiff  cannot  recover  on  both,  and  must  shape 
bis  case  quite  differently  upon  each.''  In  Gilbert  v.  Lxb. 
Hales  {a\  tlie  declaration  contained  twenty*five  counts : 
the  first  fifteen  were  on  bills  of  exchange  drawn  at  Paris  ; 
the  next  five,  ^mkich  related  to  the  same  bills,  were  special 
counts  founded  on  the  law  of  Frances  and  the  last  five 
were  on  a  special  agreement  to  pay  the  bills,  in  consi* 
deration  of  the  plaintiffs  procuring  them  to  be  dis- 
counted :  and  the  court  of  Exchequer  refused  to  strike 
out  the  last  set  of  counts,  as  being  in  apparent  violation 
of  the  4th  rule  of  Hilary  term^  4  fF.  4.  In  support  of 
the  application,  it  was  suggested  that  the  true  test  is,  to 
consider,  whether  the  plaintiff  could  recover  under  the 
last  set  of  counts,  any  damage  to  which  he  would  not  be 
entitled  under  the  other  counts.  But  Pollock^  C.  B., 
said :  **  I  do  not  think  that  the  true  criterion  in  these 
cases,  is  that  suggested  by  the  defendant's  counsel.  In 
the  example  given  in  the  rule  of  court,  freight  on  a 
charter-party  is  allowed  to  be  joined  with  a  count  for 
freight  pro  ratd  itineris ;  and  such  two  counts  might 
iairly  be  joined  with  a  third,  on  a  special  agreement  to 
pay  for  the  goods  carried.  Each  of  those  counts  would 
require  different  pleadings,  and  different  evidence  to 
support  it.  So,  in  the  present  case,  the  three  sets  of 
counts  are  founded  on  separate  and  distinct  rights,  — - 
the  first,  on  the  lex  mercatoria  ;  the  second,  on  the  law 
of  France;  and  the  third  on  the  special  agreement." 
And  Aldersoiiy  B.,  said :  **  These  counts  certainly  do  not, 
on  the  face  of  them,  appear  to  be  in  violation  of  the  rule ; 
although  it  may  probably  turn  out  that  there  was,  in 
point  of  fact,  but  one  contract  between  the  parties." 
That  case   was  confirmed   by  Cahoon  v.  Burford  (6), 

(fl)  2  D.  4-  /..  227.  (*>  15  il/.  4'  Vr.  136.,  2  D. 

,J^  L.  234. 
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1848.        where  a  count  for  money  had  and  received  was  allowed, 

with  a  special  count  for  the  breach  of  warranty  of  a 

HoABB  horse,  the  breach  alleged  being,  that  ^  the  horse  became 
Lbb.  ^nd  was  of  no  value  to  the  plaintiff,  and  that  the  pUia- 
tiff  had  been  put  to  expense  in  and  about  the  feeding, 
keeping,  and  takuig  care  of  the  said  horse,  and  retoro- 
ing  the  same  to  the  defendant*  There  Aldersom^  B.,  said : 
^'  The  question  is,  does  it  appear,  on  the  face  cf  tie 
second  county  that  it  is  for  the  same  cause  of  action  as  the 
first  ?  It  certainly  does  not ;  and  it  is  plain  that  the 
two  counts  are  not  in  respect  of  the  same  cause  of  actioo; 
since  the  first  is  for  the  recovery  of  damages  &r  the 
breach  of  a  warranty  of  a  horse,  but  the  second  is,  to 
recover  money  paid  to  the  defendant,  on  the  ground 
that  it  was  paid  on  a  consideration  which  has  failed. 
That  count  is  for  the  price  of  the  horse ;  whereas,  the 
preceding  count  is  for  unascertained  damage,  the  tme 
measure  of  which  may,  in  some  degree,  be  the  price  of 
the  horse."  Btdmer  v.  Bomfield  (a)  is  to  the  same  effect. 
In  Vaughan  v.  Glenn  (6),  the  plaintiff,  in  the  first  ooont, 
declared  on  a  charterparty,  whereby  the  defendant 
agreed  that  the  ship  should  sail  to  HomluraSf  and  there 
take  on  board  a  cargo  of  mahogany,  &c,  and  proceed 
to  London  or  Liverpool^  and  deliver  the  same  on  pay^ 
ment  of  freight,  —  assigning  for  breach,  that  part  of  the 
cargo  was  not  taken  on  board,  or  delivered,  according  to 
the  agreement:  and  the  second  count  allied,  that, 
in  consideration  that  the  plaintiff  had  caused  certain 
goods  to  i3e  taken  to,  and  loaded  on  board,  the  de* 
fendant's  vessel,  in  the  bay  of  Honduras^  to  be  carried 
to  Englandy  &c.,  the  defendant  promised  that  due  and 
proper  care  should  be  taken  of  the  goods,  until  th^ 
were  loaded  on  board  the  vessel,  — assigning  for  breach, 

(a)  16  Imw  Journ.  N.  S.,  (6)  5M.^W.  577.,  SlkrL 

Q.  B.  237.  P.  C.  396. 
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that,  whilst  the  goods  were  in  the  defendant's  custody^  1848. 
to  be  loaded  on  board  the  vessel,  they  were  lost :  and  it  — — 
was  held  that  these  counts  contained  distinct  subject*  ^^ 

matters  of  complaint.  [Cresswellj  J.  Here,  each  count  Leb. 
is  founded  on  the  same  trespass.]  So,  each  count,  in 
Gilbert  v.  Hales^  and  Cahoon  v.  Burfurd,  was  founded  on 
the  same  identical  contract.  \C6Uman,  J.  Suppose  the 
plaintiff  fails  at  the  trial  to  prove  the  latter  part  of  the 
second  count  ?  ]  In  that  case,  he  would  fail  altogether 
to  substantiate  his  right  to  double  value  under  the 
statute.  iCres^wellj  J.  Might  you  not  recover  under  the 
second  count,  damages  for  a  simple  trespass  ?  Is  not 
that  in  effect  a  count  for  a  trespass  accompanied  by  cir- 
cumstances of  aggravation  ?  Suppose  you  were  to  allege 
any  other  pretence,  and  failed  to  prove  it,  what  would 
be  the  consequence?]  Upon  a  count  in  debt  for  double 
▼alue»  the  plaintiff  cannot  recover  the  single  value*  Ire* 
land  V.  Johnson  (a)  ;  Master's  v.  Farrts.  {b)  ICressvoelly  J. 
In  the  case  you  put,  the  plaintiff  does  not  claim  a  com- 
pensation for  the  use  and  occupation  of  the  premises;  but 
he  seeks  to  recover  a  penalty  for  holding  over  without 
any  contract.  fVilde,  C.  J.  Suppose  it  should  turn  out 
that  you  are  not  entitled  to  recover,  under  the  second 
count,  for  a  simple  trespass,  are  you  not  still  within  the 
express  terms  of  the  rule,  that  "  several  counts  in  tres- 
pass, for  acts  committed  at  the  same  time  and  place,  are 
not  to  be  allowed  ?*'  I  think  you  are  bound  by  that 
rule,  even  though  the  consequences  you  apprehend 
should  follow.  I  think,  however,  the  plaintiff  ;;iay  re- 
cover under  the  second  count  all  he  could  recover  under 
the  firsts]  It  is  possible  that  there  may  be  two  distinct 
causes  of  action  arising  out  of  the  same  act  of  trespass. 
[Wildey  C.  J.  The  expression  used  ifi  the  rule,  is,  "  sub- 

(a)  1  AT,  C    162.,  *4  M.  S^  (6)  Ante,  Vol.  I.  p.  715. 

Bcott,  706. 
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HoAKB 


1 848.  ject-matter  of  oomplainL*  j  The  gist  of  the  dmge  m 
the  seoood  oomit,  is,  the  sale,  which  is  a  transartioo  sub- 
sequent to  the  trespass  charged  in  the  first  ooant, — ai 

Lee.  oflfence  against  the  statute,  [f^.  IViUiawUf  J.  Tbecune 
of  action  is,  the  distress  and  sale.]  The  sak  b  a  new 
and  continuing  treqiass. 

Wilde,  C  J.     The  question  for  us  to  consider  i% 
whether  the  joining  of  the  two  counts  in  this  case^  u  an 
apparent  violation  of  the  5th  rule  of  Hilary  term,  4  ff.4. 
That  rule  provides,  that  **  several  counts  shall  not  be 
allowed,  unless  a  distinct  subject-matter  of  complaint  b 
intended  to  be  established  in  respect  of  each ; "  tberefore, 
*'  counts  founded  on  one  and  the  same  principal-niaUer 
of  complaint,  but  varied  in  statement,  description,  or  ci^ 
cumstances  only,  are  not  to  be  allowed :  **  and  one  of 
the  examples  given,  is,  that  **  several  counts  in  trespasii 
for  acts  committed  at  the  same  time  and  place,  are  not 
to  be  allowed."     It  is  conceded  that  there  has  been  bat 
one  single  act  of  trespass  here :  but  it  is  insisted  that  the 
plaintiff  is  entitled  to  retain  the  two  counts,  inasmuch  as 
lie  might,  under  the  second,  recover  aggravated  damago 
under  the  statute  2  W.S^M.  sess.  I.  c.  5.  $•  5.    The 
second  count,  however,  as  it  seems  to  me,  is  little  more 
than  a  statement  of  the  same  trespass  as  is  charged  io 
the  first  count,  with  the  addition  of  special  damage. 
The  effect  of  the  second  count  is  the  same  as  if  the 
statute  did  not  exist.     I  think  the  plaintiff  may,  under 
that  count,  recover  precisely  the  same  as  he  could  under 
the  first,  even  though  he  should  fail  to  prove  the  latter 
part  of  it.     I  therefore  think  the  order  of  my  brodier 
Crisswcll  was  correct. 

Ckesswell,  J.  When  the  matter  was  before  meat 
chambers,  I  thought  the  case  differed  firom  those  cited. 
It)  GilbiTl  V.  HalcSi  there  were  three  different  causes  of 
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action ;  three  separate  and  distinct  contracts.  The  case  1848. 
of  double  value  is  distinguishable,  upon  the  ground  I 
have  already  pointed  out.  In  the  case  of  counts  for 
freight  upon  a  charterparty,  and  for  freight  pro  raid 
ilineriSf  upon  a  contract  implied  by  law,  the  distinction 
is  obvious ;  the  one  proceeds  upon  the  ground  that  the 
contract  contained  in  the  charterparty  has  been  fulfilled ; 
the  other,  upon  the  ground  that  it  has  not.  In  the 
present  case,  there  was  but  one  trespass,  —  one  seizure 
and  sale  of  the  goods.  That  which  is  called  a  second 
trespass,  is  in  truth  mere  circumstance  and  aggravation. 

The  rest  of  the  court  concurring, 

Rule  refused. 


RiCHABD  Henry  Tolson  v.  Hugh,  Bishop  of 
Carlisle,  Mary  Ballantine  Dykes,  Widow, 
and  Joseph  Ballantine  Dykes,  Clerk. 

Jpril  17. 

^UAME  IMPEDITj  of  the   presentation    to    the  To  a  plea  in 

vicarage   of  Bridekirke^   otherwise   Brydekirke^  in  gwireimpedii, 

the  county  of  Cumberland  and  in  the  diocese  of  Carlisle*  ^pli^d  °rt- 

The  declaration  consisted  of  six  counts.  veraing  a  ma- 

The  bUhop  dbclaimed.  terial  aiiega- 

''  tion  in  the 

The  other  defendants  pleaded  forty-seven  pleas,  (a)  piea,  and  add- 

The  forty-sixth,  —  which  was  founded  upon  the  3  &  4  i"g  another 
IF.  4.  cr. 27.  s.  SO. (6), — was  as  follows: — **And  for  a  cation!  ^hc" 

court  ordered 

(a)  As  to  this  multiplicity  of     after  the  Slst  of   December,  the  fecond 
pleas,   in  quare  impedU,    see      1833,  no   person   shaU   bring  ^pucation  to 
Chdley  ▼.  The  Bishop  of  Exeter^      any  quare  impedii,  or  other  ac-      .  Jl^uck  out, 
4  Bingh,  525.,  2  If. 4"  P.  105.      tion,  or  any  suit,  to  enforce  a  ^™  «»^ 

(6)   Which  enact^   '*that,     right  to  present  to  or  bestow 
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18i8.        further  plea  in  this  behalf  the  said  M  JS.  Dykes  and 
"       J.  B.  Dykes  say  that   the  plaintiff  ought  not  to  have 
1  OLSON       1^^  aforesaid  action   against  them,   because   they  say 
TheBithopof  that  this  action  was  brought  after  the  Slst  of  December, 
Carlklb.     18SS,  and  that  theretofore,  to  wit,  on  the  18th  of  AprOf 
1 720,  in  the  county  aforesaid,  a  certain  clerk,  to  wit, 
one  John  Harrison,  was  presented  to  the  said  vicarage, 
then  being  vacant,   to  wit,  by  one  IL  Lampb^k,  and 
that  the  said  John  Harrison  afterwards,  to  wit,  on  the 
day  and  year   last  aforesaid,  upon   such  presentation, 
was  admitted,  instituted,  and   inducted  into  the  same 
vicarage,  then  being  vacant,  to  wit,  in  the  county  afore- 
said, and  obtained  possession  thereof;  and  that  after- 
wards, to  wit,  on  the  SOth  of  May,  1755,  in  the  couDty 
aforesaid,  a  certain  other  clerk,  to  wit,  one  John  BeU, 
was  presented  to  the  said  vicarage,  then  being  vacantf 
to  wit,  by  one  R.  Lamplugh,  Esq.,  and  that  the  said 
John  Bell  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  upon  such  presentation  as  last  aforesaid, 
admitted,   instituted,  and  inducted  into   the  same  vi- 
carage, then  being  vacant,  to  wit,  in  the  county  afore- 
said, and  obtained  possession  thereof;  and  that  after- 
wards,  to  wit,   on  the  3rd   of  Jugusl,  1795,  in  the 
county  aforesaid,  a  certain  other  clerk,   to   wit,  one 
//•  A.  Harvey,   was   presented   to   the    said  vicarage, 
then  being  vacant,  by  the  said  Af.  B.  Dykes,  and  that 


any  church,  vicarage,  or  other 
ecclesiastical  benefice,  as  the 
patron  thereof,  after  the  expira- 
tion of  such  period  as  herein- 
after mentioned,  that  is  to  say, 
the  period  during  which  three 
clerks  in  succession  shall  have 
held  the  same,  all  of  whom  shall 
have  obtained  possession  thereof 
adversely  to  the  right  of  pre- 
sentation or  gift  of  such  |)er8on, 
or   of    some    person    through 


whom  he  claims,  if  the  tioMi 
of  such  incumbencies,  taken 
together,  shall  amount  to  the 
full  period  of  sixty  years;  and, 
if  tlie  times  of  sudi  iiicaoi- 
bencies  shall  not  together 
amount  to  the  full  period  of 
sixty  years,  then  after  the  a- 
piration  of  such  further  time 
as  with  the  times  of  such  in- 
cumbencies, will  make  vp  the 
full  period  of  sixty  years." 
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the  said  H.  A.  Harvey  was  afterwards,  to  wit,  on  the        1848. 

day  and  year  last  aforesaid,  upon  such  presentation  as 

last  aforesaid,  admitted,  instituted,  and  inducted  into 
the  same  vicarage,  then  being  vacant,  to  wit,  in  the  TheBishopof 
county  aforesaid,  and  obtained  possession  thereof;  and  Carlisle. 
that,  afterwards,  and  before  the  commencement  of  this 
action,  to  wit,  on  the  4th  of  Naoember^  1843,  in  the 
county  aforesaid,  a  certain  other  clerk,  to  wit,  the  de- 
fendant J.  B.  Dykes f  was  presented  to  the  said  vicarage, 
then  being  vacant,  by  the  defendant  M.  B.  Dykes,  and 
chat  the  said  J.  B.  Dykes  was  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  upon  such  presentation 
as  last  aforesaid,  admitted,  instituted,  and  inducted  into 
the  same  vicarage,  then  being  vacant,  to  wit,  in  the 
county  aforesaid,  and  obtained  possession  thereof:  And 
the  said  M.  B.  Dykes  and  J.  B.  Dykes  further  say  that 
the  said  several  clerks  in  this  plea  mentioned  have  held 
the  said  vicarage  in  succession,  that  is  to  say,  John 
Bell  next  after  the  said  John  Harrison^  the  said  H.  A. 
Harvey  next  afjter  the  said  John  Bell,  and  the  said  J.  B. 
Dykes  next  after  the  said  H.  A.  Harvey ;  and  that  the 
defendant  J.  B.  Dykes  so  obtained  possession  of  the  said 
vicarage  adversely  to  the  right  of  presentation  or  gift  of 
the  plaintiff;  and  that  the  said  John  Harrisoti,  John 
BeUy  and  H.  A.  Harvey,  in  this  plea  mentioned  re« 
apectively,  so  as  aforesaid  obtained  possession  of  the 
said  vicarage  each  of  them  adversely  to  the  right  of 
presentation  or  gift  of  some  person  then,  at  the  time  of 
his  so  obtaining  possession,  living,  and  through  whom 
the  plaintiff  claims  in  this  action,  to  wit,  to  be  entitled 
to  present  to  the  said  vicarage :  And  the  said  M.  B. 
Dykes  and  J.  B,  Dykes  further  say  that  the  times  of 
such  incumbrances  in  this  plea  mentioned,  taken  to- 
gether, amounted  to  the  full  period  of  sixty  years 
before  the  commencement  of  this  suit;**  —  verification 
and  prayer  of  judgment. 
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1848. 
Touov 

V, 

The  Bishop  of 
Carlhub* 


The  forty-seventh  plea  was  substantially  the  same  as 
the  forty-sixth,  but  founded  on  the  SSrd  section  of  the 
same  statute,  {a) 

The  plaintiff  joined  issue  upon,  or  traversed,  all  the 
pleas  except  the  forty-sixth  and  forty-seventh. 

The  replication  to  the  forty-sixth  plea  was  as  foUowi: 
<*And,  as  to  the  forty-sixth  plea  oPthe  said  M,K 
Dykes  and  J.  2).  Dykes^  the  said  R.  H.  Tcison  saysf 
that,  by  reason  of  any  thing  in  that  plea  allied,  he 
ought  not  to  be  barred  from  having  his  aforesaid  actioo 
against  the  said  Af.  B.  Dykes  and  J.  B.  DykeSf  because 
he  says  that  the  said  John  Harrison  was  not  presented 
to  the  said  vicarage  by  the  said  R.  Dimjiugh  modo  et 
JbrmA;  and  this  be  the  said  jR.  H»  Tolson  prays  may 
be  inquired  of  by  the  country :  And  for  a  further  an- 
swer in  this  behalf  to  the  forty-sixth  plea  of  the  said 
j9f.  B.  Dykes  and  J.  B.  Dykes  pleaded  to  the  sixth  ooant 
of  the  declaration,  the  said  R.  H.  Tolson  says,  that,  by 
reason  of  any  thing  in  that  plea  alleged,  he  ought  not  to 
be  barred  from  having  his  aforesaid  action  against  the 
said  M,  B.  Dykes  and  J.  B,  Dykes,  because  he  says  that 
R.  H.  Tolson  being  seised  of  the  manor  of  Brydddrke^ 
otherwise  Bridekirke,  in  the  county  of  Cumberland^  for 
upwards  of  twenty-seven  years  last  past,   by  decretal' 


(a)  Which  provides  and 
enacts^  **  that^  after  the  said 
SHtoi December f  1883^  no  per- 
son shall  bring  any  quare  im- 
pedit,  or  other  action,  or  any 
suit  to  enforce  a  right  to  pre- 
sent to,  or  bestow,  any  ecclesi- 
astical benefice,  as  the  patron 
thereof,  after  the  expiration  of 
one  hundred  years  from  the 
time  at  which  a  clerk  shall  have 
obtained  possession  of  such  be- 
nefice adversely  to  the  right  of 
presentation  or  gift  of  such  per- 
son, or  of  some  person  through 


whom  he  claims^  or  of 
person    entitled   to   some  pre- 
ceding estate  or  interest,  or  un- 
divided share,  or  alteniale  ri|^ 
of  presentation  or  gift,  held  or 
derived  under   the  same  titl^ 
unless  a  clerk  shall  subsequently 
have  obtained  possession  of  sadi 
benefice  on  t&e  presentatioo  or 
gift  of  the  person  so  daiming; 
or  of  some  person  through  whoa 
he  claims,  or  of  some  other  per- 
son entitled  in  respect  of  ts 
estate,  share,  or  right  heki  or 
derived  under  the  same  titk." 
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order  of  the  High  court  of  Chancery,  bearing  date        1848. 

the  9th  of  August^  1820,  and  which  manor  of  Diyde'^ 

kirke^  &C.,  by  virtae  of  a  grant  from  King  Hemy  the 

£ighthy  bearing  date  the  29th  otjultj^  in  the  thirty-fiFth  The  Bishop  of 

year  of  his  reign,  was  granted  to  Henry  Tokon^  therein     Cabumuu 

named,  and  his  heirs,  for  ever;  and  which  Henry  Tolsdi 

was  the  great-grandfather^s  father  of  Richard  Tolson,  who 

is  first  named  in  the  said  first  count;  by  which  grant  the 

said  vicarage  became  and  was  an  appendage  to  the  said 

manor  of  Brydekirke^  otherwise  Bridekirke,  aforesaid : 

and  the  said  R.H.  Tolson  says  he  ought  not  to  be 

barred  from  bringing  the  aforesaid  action  in  pursuance 

to  the  statute,  heretofore,  and  after  the  passing  of  the 

act  of  parliament  made  and  passed  in  the  seventh  year 

of  the  reign  of  her  late  Majesty,  Queen  Anne,  intituled 

**  An  act  to  preserve  the  rights  of  parties  to  advowsons,'' 

,  which  enacts  that  no  usurpation  upon  any  avoidance 

• 

^  any  church,  vicarage,  or  other  ecclesiastical  promo- 
ton,  shall  displace  the  estate  or  interest  of  any  person 
antitled  to  the  advowson  or  patronage  thereof,  or  turn 
U  to  a  right,  but  he  or  she  that  would  have  had  a  right, 
^no  usurpation  had  been,  may  present,  or  maintain  his 
or  her  quare  impedit  upon  the  next  or  any  other  avoid- 
ance, if  disturbed,  notwithstanding  such  usurpation,  the 
ttid  church  of  Brydekirke,  &c,  aforesaid,  being  full  at 
tile  time  pf  the  title  of  the  said  R.  H.  Tolson  accrued,  to 
^it,  on  the  l£th  ofJunej  1815,  he  could  not  be  barred 
ii^om  having  his  aforesaid  action  against  the  said  M.  B* 
I^kes  and  J.  B.  Dykes;  and  moreover  that  the  said 
A  H.  Tolson  was  so  seised  thereof,  that  the  said  ad- 
^wson  was  an  appendant,  and  still  is  appendant  to  the 
aforesaid  manor  of  Biydekirke^  &c.,  is  sufficient  in  law 
^0  reduce  the  said  advowson,  being  an  appendant  to  the 
^'^esnes  of  the  aforesaid  manor,  into  actual  possession, 
^^  manner  and  form  as  in  the  first  count  alleged;  and 
^*^'8  the  said  R.  H,  Tolson  is  ready  to  verify :  And,  fur* 
^OL.  V.  —  c.  B.  3d 
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ff  tht  utid  It.  Lamplughf  and  because  the  presentation        IfliS. 
/the  said  John  BeU  to  the  said  incumbency  oi Bryde^ 


aforesaid  was  upon  the  petition  of  the  parishioners 


TotsoK 


of  the  parish  of  Brydekirke  aforesaid  to  the  Lord  Bishop  The  Bishop  of 
ctCatiislei  and  not  by  the  said  R.  Lamplugh^  and  because     Cablislm. 
tbesiid  presentation  of  the  said  H.  A,  Hat-vey  to  the  said 
iiiciiinbency  of  Bi^^^f^int^  aforesaid,  was  by  the  present* 
Hkm  of  the  pari3ihionei*8  of  the  parish  of  Biydekirki 
•farmid  to  the  Lord  Bishop  of  Carlisle^  and  not  by  the 
nid  defendant  M.  B.  Dykety  and  the  said  incumbency 
of  H,  A^  Hartey  afterwards,   by   the  said  defendant 
lf*B.  Dykeif  was  usurpation  within  the  true  intent  and 
nesning  of  the  said  act  of  parliament  made  and  passed 
ii  tbo  seventh  year  of  the  jreign  of  Queen  ^nn^;  and 
bmose  daring  the  incumbency  and  usurpation  of  the 
9iAB.A.  Harviy  aforesaidt  the  said  R.  H.  Tolson  in- 
ililated  a  suit  in  the  High  court  of  Chaqcery  against 
J^lXB^Ljykei  and  M»  B.  DykeSf  his  wife  (being  the  said 
Mt  A  Sjj^ei  herein  mentioned),  who  duly  put  in  their 
mnuB  on  the  27th  of  October^  18S8,  and  the  last* 
IMiooed  J.  D.  B,  Dyket  departed  this  life  on  the  29th 
i^JkumbeTf  18S0,  and  on  that  occasion  the  said  R.  H* 
KUm  filed .  his  bill  of  revivor  of  the  26th  of  ApnU 
UtSf  against  tlie  said  M.  B.  Dyket^  his  widow,  and 
9»lMB.Dykiifh\%  son  and  heir;  and  they,  the  said 
A  A  Dykei  and  F.  L.  B.  Dykes,  duly  put  in  their 
^mmen  to  the  said  bill  of  revivor  on  the  5th  of  5139- 
(nricr,  1845,  whereby  the  matter  is  *pendetUe  lite^^  for 
Aai,  during  the  incumbencies  of  the  said  three  clerks, 
Aia  HarriiOfh  John  BelU  and  H.  A.  Harvey^  the  said 
lihiriod  of  sixty  years  could  not  commence  to  be  in  this 
liif^  as  in  the  said  forty-sixth  plea  of  the  said  Af.  B. 
Xijjka  vaA  J.  B.  Dykes  is  respectively  alleged,  did  not 
V  hare  not  run,  to  bar  the  said  R.  H*  Tolson  during 
bat  period,  and  whilst  the  said  causes  in  Chancery  were 

8d  2 
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IgfS*       9oi  are  now  pending ;  md  this  tbe  sud  R.  H.  Thbm 

—       ready  to  ▼etify."  (« ) 

^'*'"'  There  was  a  smOar  rrplicafion  to  the  fortj-aefen 

TheBiihopof  plea. 
CAauiu. 

F.  BMntom^  far  the  defiendants  M.  B.  D^  aad  J 
jB.  IkfkeSf  in  HUtay  term  last,  obtained  a  rule  cdliH| 
upon  tbe  plaintiff  to  shew  cause  why  the  replication  tc 
tbe  forty-sixth  and  forty-seventh  pleas  should  not  re* 
spectively  be  set  aside,  or  why  the  whole  of  those  repli- 
cations except  the  trsTerse  first  taken  by  each  of  then 
respectively,  shoold  not  be  set  aside,  with  costs. 

Maiming^  Seijt,  now  shewed  cause.  It  may  be  cos- 
ceded  that  the  replications  to  the  forty-sixth  and  ibftf 
seventh  pleas  are  olgectionable  on  thescore  of  dopIici7»(l] 
and  would  not  stand  tbe  test  of  a  special  defflorrer 
There  is,  however,  no  pretence  for  making  a  defect  in 
tbe  replications  tbe  ground  of  an  application  to  Ac 
summary  jurisdiction  of  tbe  court  The  defendiiil 
must  have  recourse  to  tbe  ordinary  remedy  profided 
by  tbe  practice  of  tbe  court.  In  Griffiihs  v.  Rila{iii 
to  debt  for  an  escape,  tbe  defendant  pleaded  a  neglignt 
escape  and  a  voluntary  return  since  which  tbe  prisonei 
bad  been  safely  kept  Tbe  plaintiff  in  his  replicatios 
admitted  tbe  negligent  escape  and  voluntary  retam,  btl 
alleged  that  the  prisoner  had  not  been  safely  kept  sines 
that  time,  having  again  escaped,  and  that  this  «tf  ^ 
different  escape  from  that  mentioned  in  tbe  plet,  ^ 
was  the  same  escape  for  which  the  action  was  broogki 
The  defendant  in  his  rejoinder  traversed  the  sfkg** 

(a)  This  special  matter  is  (6)  Rtix  r.  Epim^.  M^ 

understood   to   hare   been  ad-  P.  14,  H.  7,  fo.  26;  ^^ 

ded  by  the  plaintiff  himself,  189,  140;  iM.  127. 1^7*^1^ 

after  the  replication  had  been  S95. 

drawn  by  a  special  pleader.  (c)  1  A  ^  P.  415. . 
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tion   that    the    prisoner  had  not  been   safely    kept,        1848> 

and  then  pleaded  to  the  latter  part  of  the  replication,        

as  to  a  new  assignment,  a  negligent  escape,  voluntary  Toisoir 
return,  and  safe  keeping  since,  in  the  same  manner  as  in  l*he  Bishop  of 
the  plea.  Le  Blancy  Serjt^  for  the  plaintiflP,  moved  to  Carlislb. 
strike  out  the  latter  part  of  the  rejoinder,  contending 
that  the  defendant  had  pleaded  two  rejoinders,  which  he 
could  not  do  even  with  the  leave  of  the  court,  much 
less  without  it;  and  that  it  was  like  the  case  of  a  defend- 
ant pleading  two  pleas,  without  the  leave  of  the  court, 
where  the  plaintiff  might  ^apply  to  the  court  to  strike 
out  one  ojf  them.  But  Eipe^  C.  J.,  said  :  *^  There  is  a 
difference  between  this  case  and  that  of  two  pleas 
pleaded  without  leave  of  the  court:  jhe  two  pleas  are 
distinct  from  each  other :  this  is  but  one  rejoinder,  con- 
taining double  matter;  it  may  be  a  subject  for  demurrer, 
bat  not  for  the  exercise  of  the  summary  jurisdiction  of 
the  court.*  Tiie  replication  was  afterwards  specially 
demurred  to,  and  held  bad.  If  a  motion  of  this  sort 
vere  allowed  to  prevail,  the  plaintiff  would  be  precluded 
&om  urging  any  objections  to  the  pleas,  which  he  might 
do  if  the  defendants  had  adopted  the  ordinary  and 
pn^r  course,  viz.^  of  demurring  to  the  replications. 

J^.  RobinsoTif  in  support  of  the  rule.  The  plaintiff  in 
each  of  these  replications  seeks,  in  violation  of  all  the 
ndes  of  pleading,  to  set  up  three  distinct  answers  to  the 
pleas  to  which  they  are  respectively  pleaded ;  and  that, 
A  I  manner  that  is  informal  to  a  most  absurd  degree. 
Grfffliks  V.  Eyks  was  a  totally  different  case. 

Wilde,  C.  J.      This  case  certainly  does  not   fall 

^in   the   rules   of  Hilary  term,  4  IK  4.,   by  which 

pbadings  in  personal  actions  are  regulated :  but  those 

'^es,  at  all  events,  furnish  us  with  a  good  guide  for  the 

^rcise  of  our  discretion.     These  replications  are  so 

3d  S 


no 


FASTER  TSBM, 


1848.       manirestly  contrary  to  the  general  eoiirst  and  {yractid 

■   '  ■■         of  pleading,  that  I  can  have  no  hesitation  in  saying  tbil 

|Toi«air       ^{^^y  ought  not  to  be  allowed  to  stand.     Incumbering 

The  Bishop  of  the  record  with  matter  so  utterly  useless  and  imperti^ 

CAButifK*     nent,  is  very  much  like  a  contempt  of  the  court   I 

-     think  the  least  we  can  do,  is,  to  order  that  the  whole  of 

the  replications  objected  to,  except  the  traverse  fint 

taken  by  each,  shall  be  set  asidei  with  oosta. 

The  rest  of  the  court  concarringi 

Rule  absolute  accoidbgiy. 


ApriilS. 


Toby  v.  Loyibosd. 


/COVENANT,  by  the  father  of  an  apprentice,  agsiMt 
his  master,  upon  an  indenture  of  apprenticeship! 


By  an  order 
of  reference, 

a  verdict  was  i     ■        •  .    .iw 

taken  for  the    whereby  the  defendant  covenanted  with  the  plaintiff  to 

plaintiff,  da- 
mages 500/.,  subject  to  the  award  of  a  barrister,  who  was  empowered  to  direct  thit 
a  verdict  should  be  entered  for  the  plaintiff*  or  the  defendant  as  he  should  thinlr 
proper,  and  to  whom  the  cause  and  all  matters  in  difference  between  the  partiii 
were  referred^  —  the  costs  of  the  suit  to  abide  the  event  of  the  award,  &e.  The 
order  also  contained  the  usual  clause  precluding  the  parties  from  bringing  toy 
writ  of  error,  &c. 

The  arbitrator,  by  his  award,  directed  that  a  verdict  be  entered  for  tha 
plaintiff  on  the  second  and  fifth  issues,  and  on  all  the  other  issues  (some  {oisC 
to  the  whole  cause  of  action)  for  the  defendant ;  and  be  assessed  the  damtgas 
of  the  plaintiff  on  the  issues  found  for  him  at  ]«.,  "which  sum,  except  foew^ 
findin;;  upon  the  other  issues,  the  plaintiff  would  be  entitled  to  recover  in  tlna 
cause."  As  to  the  matters  in  difference,  he  awarded  that  neither  party  bad  soy 
claim  against  the  other  in  respect  thereof ;  and  he  directed  that  they  shoaW 
each,  upon  the  requisition  of  the  other  of  them,  and  at  the  eosta  of  ^  pirty 
requiring  the  same,  sign  and  deliver  mutual  general  releases,  6cc 

One  of  the  matters  pressed  upon  the  arbitrator,  was,  that  two  of  the  pba 
(the  iesues  upon  the  rejoinders  and  the  replications  to  which  were  aftenmii 
found  for  the  defendant,)  were  bad  in  law^  and  he  was  requested,  on  the  put  if 
the  plaintiff,  in  the  event  of  his  finding  those  pleas  proved,  to  enter  jadgosK 


11  VICTORIA.  771 

teach  and  instruct  the  apprentice  in  the  art  or  mystery       1848. 

of  an  ale  and  porter  brewer,  nnd  to  find  him  suflBcient        " 

meat,  drink,  medicine,  and  lodging,  as  one  of  his  own         7obt 

family  during  the  term.     Two  breaches  were  assigned     LoriBoirb. 

in  the  declaration ;  -*-  first,  that  the  defendant,  from  the 

time  the  said  E.  J.  To/n/f  the  apprentice,  so  entered  into 

the  said  service  of  the  defendant,  during  the  said  term, 

hitherto,  did  not  nor  would,  although  the  defendant  was 

oftentimes  during  the  time  last  aforesaid,  requested  by 

the  plaintiff  and  by  the  said  E.  J.  Tobj/  so  to  do,  teach 

or  instruct  his  said  apprentice  in  the  art  or  mystery  of 

an  ale  and  porter  brewer,  nor  had  he,  the  defendant, 

during  that  time,  taught  or  instructed  the  said  £•«/•  7b&y, 

bis  said  apprentice,  in  the  said  art  or  mystery  of  an  ale 

and  porter  brewer,  nor  did  nor  would  the  defendanty 

during  the  time  last  aforesaid,  cause,  nor  hath  he  causedf 

the  said  E.  J.  Toby^  his  said  apprentice,  to  be  taught  or 

instructed  in  the  said  art  or  mystery  of  an  ale  and  porter 

brewer,  as  he  ought  to  have  done,  according  to  the  form 

and  effect  of  his  said  covenant  in  that  behalf;  but,  on  the 

contrary  thereof,  the  defendant,  during  all  the  time  afore» 

said»  hitherto,  hath  wholly  neglected  and  refused,  and 

still  did  neglect  and  refuse,  to  teach  or  instruct,  or  to 

cause  the  said  J5.  J.  Toby^  his  said  apprentice,  to  be 

taught  or  instructed,  in  the  said  art  or  mystery  of  an  ale 

and  porter  brewer  ;-<- secondly,  that  the  defendant,  from 

th«  time  the  said  E.  J.  Toby  so  entered  into  the  said 

aenrice  of  the  defendant  as  aforesaid,  hitherto,  did  not 

nor  would  find,  nor  had  he  found,  unto  or  for  the  said 

JE.  J.  Toby^  the  said  apprentice,  sufficient,  or  any,  meat, 

ftr  bim,  noa  ahtianU  tMf«tfiofo,*i^  which  the  arbitrator  thought  be  had  no  power 
to  do,  and  which  he  did  not  do :  *- 

Held^  that  the  arbitrator  had  no  power  to  enter  Judgment  noa  ubifante  vere^ 
4Ms/  that  the  award  was  luffldontly  certain  in  rtspeol  of  the  contingent  assess- 
ment of  damages ;  and  that  the  direction  u  to  mutual  reloases  was  unob- 
ItctioDable. 

Sp  4 


^^t  easter  term^ 

1848*        drink)  medicine^  and  lodging,  as  one  of  his  the  defend* 

■  ant's  own  family,  as  he  ought  to  have  done,  according  to 

ToBT         ^i^g  (*^,|.j^  gi^j  efiect  of  his  said  covenant  in  that  behalf; 

XiOviBoimw     hut  that  the  defendant,  during  all  the  time  last  aforesaid, 

hitiierto,  had  vt^holly  neglected  and  refused,  and  still  tf 

fused  and  neglected,  so  to  do,  or  to  find  any  meat,  drink, 

medicine,  or  lodging  whatsoever  for  his  said  apprentice, 

—  contrary  to  the  said  indenture,  and  the  said  covenant 
of  the  defendant  in  that  behalf  made  as  aforesaid. 

Pleas,  first,  —  as  to  so  much  of  the  first  breach  as 
related  to  the  not  teaching  or  instructing  the  said 
E*  J.  Tobi/t  or  causing  him  to  be  taught  and  instructed 
in  the  art  or  mystery  of  an  ale  and  porter  brewer  for 
part  of  the  said  time  in  that  breach  mentioned,  that  is 
to  say,  from  the  time  the  said  E.  J.  Toby  so  entered 
into  the  said  service  of  the  defendant  as  in  the  declara- 
tion mentioned,  until  and  upon  the  4th  of  Jtc(yi  184$, 

—  that  he,  the  defendant,  did,  during  all  the  time  hst 
aforesaid,  teach  and  instruct,  and  cause  to  be  taught  and 
instructed,  the  said  £•  Jm  Tchy^  his  said  apprentice,  in 
the  art  or  mystery  of  an  ale  and  porter  brewer,  according 
to  the  form  and  effect  of  his  said  covenant  in  that  behalf; 
concluding  to  the  country. 

Secondly,-*as  to  so  much  of  the  breach  of  covenant 
first  above  assigned,  as  related  to  the  not  teaching  or 
instructing  the  said  E.  J.  Tdby^  or  causing  him  to  be 
taught  or  instructed,  in  the  art  or  mystery  of  an  ale  aod 
porter  brewer,  for  the  residue  of  the  said  time  in  the  said 
first  breach  mentioned,  —  that  the  defendant,  during  all 
the  time  last  aforesaid,  was  ready  and  willing  to  teach 
and  instruct,  and  cause  to  be  taught  and  instructed,  the 
said  £•  J.  Tohf^  in  the  aft  and  mystery  of  an  ale  aod 
porter  brewer,  according  to  the  foim  and  effect  of  the 
said  covenant  of  the  defendant  in  that  behalf,  but  that 
*  the  said  E.  Jl  Toby  did  not  nor  would,  after  the  making 
of  the  said  indenture,  and  during  the  said  term  thereto 
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mentioned,  faithfully  atui  duly  serve  the  defendant  as  an        184<B« 
apprentice  in  his  said  art  or  mystery  of  an  ale  and  porter        — — 
brewer,  but  afterwards,  and  during  the  said  term,  to         Toby 
wit,  on  the  said  4th  of  Jult/^  1846,  aforesaid,  without  the     Lovibond. 
permission  of  the  defendant,  absented,  and  wholly  with- 
drew  himself  from  the  service  of  the  defendant  in  his 
said  art  or  mystery  of  an  ale  and  porter  brewer,  and 
thenceforth  hitherto  had  remained  and  continued,  and 
atill  remained  and  continued  absent  therefrom;  whereby, 
during  all  the  time  last  aforesaid,  the  defendant  was  pre- 
vented from  teaching  and  instructing,  and  causing  to  be 
taaght  and  instructed,  the  said  E.  J.  Toby  in  the  said 
art  or  mystery  of  an  ale  and  porter  brewer,  as  he,  the 
defendant,  otherwise  would  have  done ;  verification. 

Thirdly,  —  as  to  the  same  portion  of  the  first  breach 
as  in  the  second  plea,  —  that,  after  the  making  of  the 
said  indenture,  and  after  the  said  E,  J.  Tobj/  so  entered 
into  the  said  service  of  the  defendant  as  in  the  declara- 
tion mentioned,  to  wit,  on  the  80th  of  March^  1846, 
aforesaid,  and  on  divers  other  days  and  timels  between 
that  day  and  the  said  4th  ofjiilj/^  1846,  aforesaid,  he, 
the  said  £•  J.  Toby^  as  such  apprentice  as  aforesaid, 
received  from,  and  was  intrusted  by,  divers  customers  of 
bim  the  defendant,  with,  divers  sums  of  money  for  and 
on  behalf  of  the  defendant,  his  said  master,  that  is  to 
say,  &c.,  &c.  (enumerating  them,  with  the  names  of  the 
seTeral  parties) ;  that  he,  the  said  E.  J.  Toby^  on  the 
several  days  and  times  last  aforesaid,  neglected  and  re- 
fused to  render  to  the  defendant  a  proper  or  any 
account  of  the  said  moneys  so  received  by  him  for  and 
on  behalf  of  the  defendant  as  aforesaid,  and,  on  the 
contrary  thereof,  he  the  said  E.  /.  Toby^  so  being  such 
apprentice  as  aforesaid,  and  having  received  and  taken 
into  his  possession  the  said  last-mentioned  moneys  for 
and  in  the  name  and  on  account  of  the  said  defendant, 
bis  said  master,  afterwards,  to  wit^  on  the  day  and  year 
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last  aforesaid,  the  said  last*mentioned  moneys  retpeetmly 
did  frniidulently  and  feIonious»ly  embezzle  and  steal ;  and 
that  afterwards,  to  wit,  on  the  said  4th  of  Jufyf  1846| 
aforeiinid,  he,  the  defendant,  did  dbcover  that  the  said 
£.«/.  Tobi/  had  been  and  was  guilty  of  embetzling  the 
said  last-mentioned  moneys ;  wherefore,  he^  the  defend* 
ant,  did  then  refuse  any  longer  to  keep  or  continue  the 
said  E.  «/•  Toby  in  his  said  service  and  employ  as  socli 
apprentice,  or   to  continue  any  longer  to  teach  sod 
instruct,  or  to  cause  to  be  taught  or  instructed,  him,  the 
said  E.  J.  Tobt/f  in  the  said  art  or  mystery  of  an  ale  and 
porter  brewer,  as  he,  the  defendant,  otherwise  would 
have  done ;  and  as  he  lawfully  might  for  the  cause  ia 
that  plea  mentioned ;  verification. 

The  fourth,  fifth,  and  sixth  pleas,  to  the  scoood 
breach,  were  similar  to  the  first,  second,  and  tUrdi 
respectively. 

The  plaintiff  joined  issue  on  the  first  and  fourth  pleai, 
and  replied  de  injurid  to  the  third  and  sixth,  Totbs 
second  and  fifth,  respectively,  he  replied,  -^  that,  after 
the  said  E.  J.  Toby  so  absented  and  withdrew  hiniself 
from  the  said  service  of  the  defendant  as  aforesaid,'  and 
during  the  said  term  in  the  indenture  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  $tk 
of  July^  18i>6,  he,  the  said  J5.  J.  Toby^  returned  to  the 
defendant,  and  then,  and  on  divers  other  days  and  timei 
afterwards  during  the  said  term,  and  before  the  cooh 
mencement  of  this  auit,  tendered  and  offered  hiniseirio 
the  defendant  to  serve  and  obey  him,  the  defendant,  si 
such  apprentice,  and  was  then,  on  the  said  several  daji 
and  times  last  aforesaid,  and  always  afterwards  daria| 
the  said  term,  hitherto,  ready  and  willing,  and  oflbred  to 
the  defendant  then,  for  and  during  the  residue  of  tk 
said  term,  faithfully  and  duly  to  serve  the  defendanti  si 
such  apprentice,  in  the  defendant's  art  and  mystery  ef 
an  ale  and  porter  brewer,  and  to  perferm  all  thipgi  • 
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the  said  indenture  contained  on  his  part  to  be  per*  i848« 
formed;  and  that  the  said  E.  J.  Tobu^  on  the  said  — 
several  dkys  and  times  in  this  replication  mentioned,  re-  ^'^ 

quested  the  defendant  to  receive  him,  the  said  E.  J.  Toby^  Lotiboicd. 
into  his,  the  defendant's,  service  as  such  apprentice,  and 
to  continue  to  teach  and  instruct  him,  and  to  cause  him 
to  be  taught  and  instructed^  in  the  said  art  and  mystery 
of  an  ale  and  porter  brewer,  for  the  residue  of  the  said 
term,  in  the  said  indenture  mentioned ;  but  that  the 
defendant  then,  to  wit,  on  the  said  5th  of  July^  184G, 
and  on  the  said  several  days  and  times  in  that  replica* 
tion  mentioned,  before  the  commencement  of  this  suit, 
wholly  refused,  then,  or  at  any  other  time,  to  receive 
back  the  said  E.  J*  Toby  in  his,  the  defendant's,  service 
as  such  apprentice,  and  then  wholly  refused  to  teach  and 
instruct  the  said  E.  J.  Toty^  or  to  cause  him,  the  said 
JE.  i7.  Tcibjf^  to  be  instructed  in  the  said  art  and  mystery, 
according  to  the  covenant  of  the  defendant  in  the  said 
indenture  in  that  behalf;  verification. 

Rejoinder,  taking  issue  on  the  replications  to  the  third 
and  sixth  pleas,  and  traversing  the  replications  to  the 
second  and  fifth  pleas.     Issue  thereon* 

The  cause  came  on  for  trial  before  Wilde^  C.  J«,  at 
the  sittings  at  Westminster  after  Easter  term,  IS^T*  when 
a  verdict  was  taken  for  the  plaintiff,  by  consent,  damages 
500/t  subject  to  the  award  of  a  barrister.  The  terms 
of  tlie  order  of  nisi  prius  were  these :  -^  "  to  direct  that 
a  verdict  shall  be  efitered  for  the  plaintiffs  or  the  de^ 
findani^  as  he  shall  think  proper,  and  to  whom  (the 
barrister)  this  cause,  and  all  matters  in  difference 
between  the  said  parties,  are  hereby  referred,  so  as 
the  said  arbitrator  shall  make  and  duly  publish  bis 
award  in  writing,  of  and  concerning  the  matters  in  dif- 
ference, ready  to  be  delivered  to  the  said  parties,  or  to 
either  of  them,  or^  if  they,  or  either  of  them,  shall  be 
dead  before  the  making  of  the  said  award,  to  their 
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same,  on  or  before  the  fourth  day  of  Micliaelmas  term 

ToBT         n^xt  ensuing  the  day  of  the  date  of  this  order,  or  on  or 
LoviBOKD      before  any  other  day  to  which  the  said  arbitrator  shall,  by 
any  writing  under  bis  hand,  from  time  to  time,  enlarge 
the  time  for  making  his  said  award :  And,  by  the  like 
consent,  it  is  also  ordered  that  the  said  arbitrator  shall 
be  at  liberty,  if  he  shall  think  fit,  to  examine  the  parties 
to  this  suit  upon  oath,  &C  &c. :  And,  by  the  same  con- 
sent it  is  also  ordered  that  the  costs  of  the  said  suit,  to 
be  taxed,  shall  abide  the  event  of  the  said  award  to  be 
made  and  published  as  aforesaid,  and  that  die  costs  of 
the  reference  and  award,  to  be  taxed,  shall  be  in  the  dis* 
cretion  of  the  said  arbitrator :  And,  by  the  like  consent, 
it  is  further  ordered,  that  the  said  parties,  on  iheir  re* 
spective  parts,  in  all  things  stand  to,  obey,  abide  bji 
perform,  fulfil,  and  keep,  the  award,  order,  arbitrament, 
final  end,  and  determination  of  the  said  arbitratoiv  so  to 
be  made  and  published  as  aforesaid;  and  that  neither  of 
the  said  parties  shall  bring  or  prosecute  any  writ  of  error, 
or  any  action  or  suit  at  law  or  in  equity  against  the  said 
arbitrator,  or  against  each  other,  of  or  concerning  the 
matters  referred  by  this  order;  and  that,  if  either  party 
shall,  by  affected  delay,  or  otherwise,  prevent  the  arbi* 
trator  from  making  an  award,  he  or  they  shall  pay  such 
costs  to  the  other  as  the  said  court  of  Common  Pleas  shall 
think  reasonable:  And,  by  the  like  consent,  it  is  also 
ordered,  that  the  indenture   of  apprenticeship  in  the 
pleadings  of  this  cause  mentioned  shall  be  cancelled; 
and  that  the  said  arbitrator  shall  by  his  award  order  and 
direct  what  shall  be  done  by  the  parties  respectifelji 
except  that  he  is  not  to  have  power  to  order  the  defend* 
ant  to  take  E.  J.  Toby  into  his  service  again :  And,  b/ 
the  like  consent,  it  is  also  ordered  that  the  defendant 
^hall  not  interfere  with  the  said  E.  J.  Toby  entering  into 
any  other  service,"  &c. 
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The  arbitrator,  on  the  lith  oiJanmry^  1848,  made        184.8. 
his  award,  as  follows :  —  « I  do  hereby  award,  order, 
and  adjudge,  as  to  the  said 'cause,  that  the  verdict  now 
entered,  be  set  aside,  and  that  the  two  several  issues  in     Lovibonv. 
the  said  cause  arising  respectively  upon  the  rejoinders  of 
the  defendant  to  the  replications  of  the  plaintiff  to  the 
second  and  fifth  pleas  of  the  defendant,  be  entered  for 
the  plaintiff;  and  that  all  the  other  issues  in  the  said 
eause,  be  entered  for  the  defendant :  And  I  do  hereby 
assess  the  damages  of  the  plaintiff  upon  the  said  two 
several  issues  which  I  have  ordered  to  be  entered  for 
bim,  at  the  sum  of  l5.,  which  said  sum,  except  for  my 
finding  upon  the  other  issues,  the  plaintiff  would  be  en- 
titled to  recover  in  the  said  cause :  And,  as  to  the  said 
matters  in  difference,  I  do  award,  order,  and  determine, 
that  neither  of  the  said  parties  hath  any  claim,  right, 
title,  or  cause  of  action  whatsoever  against  the  other  of 
tbem,  in  respect  of  any  matters  in  difference  referred  to 
ine:  And  I  do  order  and  direct  that  the  said  parties 
respectively,  shall  and  do,  each,  upon  the  requisition  of 
the  other  of  them,  and  at  the  costs  and  charges  of  the 
party  requiring  the  same,  sign,  seal,  and  as  their  respec- 
tive acts  and  deeds  deliver,  each  unto  the  other  of  them, 
motoal  general  releases  in  writing,  of  all  and  all  manner 
of  actions  and  causes  of  action,  controversies,  claims, 
and  demands,  of  what  kind  soever,  from  the  beginning 
€>f  the  world  until  the  time  of  the  making  of  the  said 
order  of  reference :  And,  as  to  the  costs  of  this  reference 
and  award,  I  do  award,  order,  and  determine,  that  eadh 
of  the  said  parties  shall  bear  and  pay  his  own  costs 
incurred  by  him  in  and  about  the  said  reference ;  and 
that  the  costs  of  this  award  be  borne  and  paid  by  the 
aaid  parties  in  equal  moieties;  and  that,  if  either  of  the 
said  parties  shall  pay  the  whole   thereof,  for  the  pur- 
pose of  taking  up  this  my  award,  then  I  direct  that  the 
Other  of  them  shall  repay  one  moiety  of  the  said  costs 
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to  the  partj  so  taking  up  iM&  way  «««id» 

soon  as  the  cosU  cf  the  said  caoie  shall  Imvc  bcca 

taxed." 

PretUietf  in  Hilary  tenn  last,  on  the  part  of  the 
plaintifl^  obtained  a  rule,  calling  upon  the  dcfcodant  It 
shew  cause  wh j  tlie  award  should  not  be  set  aside,  oa 
the  grounds, — first,  that  the  arbitrator  did  nol  aviri 
and  adjudicate  or  decide  upon  a  matter  brought  befiwf 
bim  under  the  order  of  reference,  n».  that  the  plaiutif 
was  entided  to  judgment  nan  cbsiamte  veredieio. ufoa 
each  of  the  issues  raised  on  the  third  and  sixth  plcti{ 
secondly,  that  the  award  left  it  doubtful  whether  tbit 
matter  had  been  so  adjudicated  upon  and  decided; 
tbirdlj,  that  the  said  award  was  bad  opon  the  free  of 
it,  as  appeared  therefrom,  and  firom  the    pleadingi; 
fourthly,  that  the  said  third  and  sixth  pleas  were  odi 
of  them  manifestly  bad  non  obttamU  veredicto;  fi&hlyi 
that  the  award  was  bad  upon  the  face  of  it,  for  awarding 
to  the  plaintiflT  one  shilling  damages,  as  it  was  imoertsiB 
therefrom  whether  the  phuntiff  was  endUed  to  recoier 
one  shillings  and,  if  he  was,  bow  he  was  to  recover  it; 
sixthly,  that  the  award  was  bad  and  uncertain  upon  tbi 
face  of  it,  for  awarding  mutual  releases  to  be  execoted 
between  the  parties,  which  was  an  excess  of  authority 
on  the  part  of  the  arbitrator ;  seventhly,  that  the  sward 
was  bad,  and  not  final,  because  it  awarded  mutual  re* 
leases  between   the  parties,  without  shewing  in  what 
form  and  manner,  and  when,  such  releases  were  to  beexe^ 
cuted  :  and  also  why  the  order  of  nisi  prius,  Sic,  sboold 
not  be  rescinded,  and  the  verdict  set  aside,  and  a  nev 
trial  had ;  or  why  judgment  should  not  be  entered  fof 
the  plaintiff  on  the  issues  raised  on  the  third  and  sixth 
pleas,  non  obstante  veredicto. 

The  aflSdavit  upon  which  the  motion  was  foundedi 
stated,  that,  ftt  one  of  the  meetings  before  the  arbttiator} 
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the  plaintiff's  counsel  submitted,  ss  a  matter  for  the  de>        ]  848. 
cision  and   consideration  of  the  arbitrator  under  the        ■ 
order  of  reference,  that  the  third  and  sixth  pleas  were        "^^'^ 
bad  in  point  of  law,  and  that  each  of  them  would  be    LoyiBONm 
bad  non  obstante  veredicto;  that  the  defendant's  counsel 
•dmitted  that  the  pleas  were  bad,  but  contended  that  the 
arbitrator  had  no  poWer  to  consider  the  sufficiency  of 
the  pleas,  or  to  give  judgment  non  obstante  veredicto^  or 
to  arrest  the  judgment ;  that  the  arbitrator  was  formally 
requested  to  give  judgment  non  obstante  veredicto  upon 
each  of  those  issues,  in  case  he  should  find  the  pleas 
proved  in  point  of  fact,  and  should  so  award ;  and  that 
the  arbitrator  intimated,  that,  in  his  opinion,  he  had  no 
power  to  give  judgment  nofi  obstante  veredicto,  if  either 
of  the  pleaa  was  bad  in  point  of  law  and  offered  no  de- 
fiHice  to  the  action ;  but  said  that  he  would  endeavour 
so  to  frame  hb  award,  that  the  party  against  whom  he 
should  decide  upon  this  point,  might  be  in  a  situation  to 
take  the  opinion  of  the  court  upon  it« 

Vntiank  now  shewed  cause.  Assuming  that  the 
arbitrator  had  power  to  order  judgment  non  obstante 
PfredictOf  he  had  clearly  a  right  to  exercise  his  discretion 
as  to  whether  he  would  do  so  or  not.  But  it  is  sub* 
mitted  that  the  arbitrator  had  no  such  power :  all  he 
coald  deal  with,  was,  the  verdict.  In  Steeple  v.  Bonsall  (a), 
three  pleas  were  pleaded  in  bar  to  a  declaration  in 
trespass  containing  one  count,  on  which  pleas  issues  were 
joined.  By  order  of  nisi  prius,  a  verdict  was  taken  for 
lOOiL  damages,  subject  to  the  award  of  a  barrister,  to 
whom  the  cause  and  all  matters  in  difference  were  re- 
ferred, with  power  to  direct  what  should  be  done  by 
the  parties.  The  arbitrator  directed  a  verdict  for  the 
plaintiff  on  two  issues,  and  for  the  defendant  on  the 

{o)  4tA^SfJS*.Wi,  and  aee  JDm  v.  Horner,  8jL^E»  235. 
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tliird,  adding,  that,  if  there  had  not  been  the  third  issoc^ 
he  should  have  awarded  Is.  damages  to  the  plaintiff  on 
the  other  issues :  and  it  was  held  that  it  was  not  com- 
petent to  the  plaintiff  to  move  for  judgment  non  obstante 
veredicto  on  the  third  issue ;  — *  and  this,  without  reference 
to  any  special  clause  in  the  order  of  reference,  restrain- 
ing the  parties  from  bringing  a  writ  of  error,  ftc.  Soi 
in  Angus  v.  Redford  {a\  it  was  held  that  an  arbitrator  to 
whom  a  cause  is  referred,  with  power  to  direct  bow  the 
verdict  shall  be  entered,  has  no  authority  to  arrest  the 
judgment.  Parke^  B.,  says :  '<  I  think  the  arbitrator 
had  no  power  to  direct  the  judgment  to  be  arrested* 
He  could  not  order  judgment  to  be  entered  for  the 
plaintiff  or  defendant ;  so  neither  could  he,  under  this 
submission,  order  it  to  be  arrested.  He  is  put  into  the 
situation  of  the  jury,  and  no  more;  nothing  is  said  in 
the  order  of  reference  about  the  judgment ;  and  the 
only  object  of  referring  the  cause  to  him,  is,  that  be 
may  direct  how  the  verdict  shall  be  entered.**  And 
Aldersouy  B.,  says :  *^  As  to  the  power  of  the  arbitrator 
to  arrest  the  judgment,  I  think  no  doubt  can  be  enters 
tained.  If  Mr.  Pcacock^s  argument  were  well  founded, 
that  an  arbitrator  to  whom  a  cause  stands  referred*  has 
therefore  authority  to  deal  with  the  judgment,  I  do  not 
see  why  there  should  ever  be  a  stipulation  in  the  order 
of  reference,  that  no  writ  of  error  shall  be  brought:  fofi 
as  it  is  fully  established  that  an  arbitrator  is  absolute 
judge  between  the  parties,  as  well  of  the  law  as  of  the 
facts,  and  even  without  such  a  stipulation,  the  partiei 
cannot  appeal  against  his  determination,  he  ought  to 
determine  whether  the  judgment  is  to  be  arrested  or  not^ 
and  his  omission  to  do  so  would  invalidate  his  award 
On  the  other  hand,  if  he  made  any  determination  as  to 
the  judgment,  that  would  of  itself  have  the  effect  of 
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taking  away  the  writ  of  error ;  so  that  the  ordinary       j  84>8. 
stipulation  in  the  order  of  reference^  that  no  writ  of 
error  shall  be  brought,  would  be  altogether  superfluous, 
if  the  defendant's  construction  be  correct."     Chawnes  v. 
Braaon  {a)  is  an  authority  to  the  same  effect.     {Wilde, 
C.  J.   Suppose  the  arbitrator  to  direct  all  proceedings  to 
be  stayed)  would  not  that  in  eifect  be  arresting  the 
judgment?]     The  parties  have  a  vested  right  to  costs 
according  to  certain  events ;  the  arbitrator  having,  by 
ihe  terms  of  the  reference,  no  power  over   the   costs. 
He  must  decide  the  issues.     In  BriU  v.  PasJdey{b)j  an 
order  of  reference  contained  a  clause  restraining  either 
party  from  bringing  or  prosecuting  any  action  or  suit  in 
any  court  concerning  the  premises  referred  :  and  it  was 
held  that  the  plaintiff  could  not  afterwards  move  for 
judgment  non  obstante  veredicto*     There,  Alderson,  B., 
says :  "  This  case  is  entirely   governed  by   Steeple  v. 
BamaU»    There,  Sir  }V.  Follett  argued  that  the  parties 
ought  not  to  be  prevented  from  taking  the  opinion  of 
the  court  as  to  the  legal  effect  of  the  finding  in  the 
award.     The  question  was,  whether,  upon  a  bad  plea, 
the  plaintiff  should  not  be  allowed  to  enter  up  judgment 
non  obstante  veredicto^  and  the  court  refused  to  do  so, 
saying  that  *  the  arbitrator  had  power  to  do  what  the 
court  could  do ;  and  his  award,  therefore,  put  an  end  to 
the  proceedings.'     In  this  case,  the  arbitrator  finds  for 
the  defendant,  and  the  court  gives  the  same  judgment. 
If  it  is  not  competent  for  the  plaintiff  to  reverse  that 
judgment  by  writ  of  error,  he  cannot  have  judgment  non 
cbstante  veredicto^* 

The  arbitrator  is  to  direct  what  he  shall  think  fit 
to  be  done.  He  clearly  had  power  to  direct  mutual 
releases:  and  he  has  sufficiently  done  so. 


!»' 


\ 
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on  the  second  and  fifth  pleas^  was  unobjectionable;  oTf 
at  all  events,  assuming  it  to  be  void^  it  is  separate  and 
LoviBOND.     distinct  from  the  rest  of  the  award,  and  may  be  rgected. 
The  arbitrator  deals  with  the  verdict,  by  reducing  it  to 
one  shilling.     ICressvoellj  J.     He  finds  as  a  fact,  that 
the  damages  are  one  shilling :  but  be  does  not  awafd 
that  sum ;  on  the  contrary,  he  gives  a  reason  for  not 
doing  so.]     In  Morrish  v.  Murray  (a),  in  trespass  for 
breaking  and   entering  the  plaintifi^s  dwelling^ouse^ 
the  judge,  at  the  trial,  having  ruled  that  a  plea, — ^justify- 
ing the  entry,  the  outer  door  being  open,  to  search  for 
C  jF.,  who  for  six  months  had  resided  in  the  plaintiflTi 
house,  and  alleging  that  the  defendant  had  good  groaodi 
to  suspect  and  believe  that  she  was  in  the  plaintifi^s  home 
at  the  time,-— had  been  proved,  and  constituted  a  good 
defence,  stated,  in  the  presence  of  the  counsel  on  both 
sides,  who  made  no  objection,  that  he  should  direct  the 
jury  to  assess  the  damages  contingently,  and  should 
give  the  plaintifi*  leave  to  move  to  enter  a  verdict  for  the 
amount  found   by   the  jury.     It  was  held,  that  both 
parties  were  bound   thereby,  and  that  the  plaintiff's 
counsel  was  not  at  [liberty  to  move  for  a  new  trial,  for 
misdirection.     So,  here,  the  parties  are  bound  by  the 
arbitrator's  decision,  whatever  it  may  be. 

Prentice^  hi  support  of  the  rule.  The  arbitrator  bai 
omitted  to  decide  upon  all  the  matters  vrithin  the  scope 
of  the  order,  that  were  brought  before  him.  He  wti 
expressly  required  to  decide  upon  the  plaintiff's  right 
to  have  judgment  non  obstante  veredicto  on  the  third 
and  sixth  pleas ;  and  be  has  said  nothing  about  it  od 
the  face  of  his  award.  Steeple  v.  BonsaU  is  an  audioritjr 
or  the  plaintiff:  it  was  there  held  that  the  court  could 

(a)  lSJlf.(^r.52. 
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not  direct  a  judgment  non  obstante  veredicto.    In  Angus 
V.  Bedford^    the    reference    was    of   the    catue    only. 
[V.  fViiliamSi  J,      So   it   is   stated   in   the   report   in 
ll  M.SrW.  69;  hot,  from  the  report  in2  D.^  L.  735., 
diat  appears  to  be  a  mistake :  the  reference  was  of  the 
cause  and  all  matters  in  difference.]    The  judgment  of 
the  court  in  Chawnes  v.  Broram^  shews  that  the  whole  is 
for  the  arbitrator.     [CressweUj  J.     It  is  quite  consistent 
with  Ar^s  v.  Record.     Wilde^  C.  J.     The  entering  ol 
Judgment  non  obstante  veredicto  is  not  a  matter  in  differ- 
ence until  there  is  a  legal  decision  upon  the  facts  raised 
on  the  issues ;  and  that  arises  subsequently  to  the  sub- 
mission.    How  can   one   court  entertain  a  motion  to 
arrest  the  judgment^  or  to  enter  judgment  non  obstante 
veredicto^  if  a  court  of  error  is  by  the  agreement  of  the 
parties  precluded  from  entertaining  the  question?    CresS' 
well^  J.     This  is  matter  arising  out  of  the  award.     Your 
motion  is  founded  upon  the  award.     The  arbitrator  had 
DO  power  to  deal  with  the  judgment  before  making  his 
award;   and  then  he  would  he  Junctus  officio.']     The 
court  clearly  has  no  power  to  direct  judgment  non  ob' 
stante  veredicto  to  be  entered  here.     ICresswellj  J.     The 
court  agree  with  you.]     It  therefore  follows  that  the 
arbitrator  has  the  power.     {CressnoeU^  J.     To  that   I 
cannot  assent.]     The  arbitrator  had  power  to  do  what 
the  court  might  have  done  in  the  absence  of  an  order  of 
reference  :  Steeple  v.  Bonsall:  Britt  v.  Pashley.     [CoU^ 
man^  J.     The  arbitrator  is  fettered  by  the  terms  of  the 
order*     What  reservation  of  power  to  enter  judgment 
non  obstante  veredicto  is  there  here  ?]     It  must  be  ad- 
mitted that  there  is  no  express  reservation.   ICresswelly  J. 
Suppose  the  arbitrator  had  stated  on  the  face  of  the 
award,  that,  in  his  opinion,  the  third  and  sixth  pleas 
were  bad,  —  what  would  have  been  the  effect  of  that  ?] 
The  judgment  of  the  law  would  follow  upon  that  find- 
ing.     All  matters   in   difference    connected  with   the 
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1848.        cause  were  referred.     The  plain tiif  never  intended  ta 
'  give  up  any  substantial  objection  to  the  pleas» 

^^  As  to  the  mutual  releases,  the  award  is  clearly  ua- 

LoviBOND.  certain.  The  time  and  manner  of  executing  such  re- 
leases ought  to  have  been  pointed  out  distinctly*  In 
Glovcf'  y.  Barrie  {a\  in  debt  upon  a  bond  conditioned 
that  A,  and  B.  should  perform  an  award,  the  defendant 
pleaded  no  award  made :  the  plaintiff  replied  an  award, 
which  was,  that  A.  should  pay  B^  50/!.,  and  that  M 
should  beg  ^.'s  pardon  in  such  manner*and  in  such  place 
as  B.  should  appoint ;  and  that  then  each  party  should 
seal  mutual  releases.  ^^  The  court  held  this  naught; 
for,  the  arbitrator  was  to  determine,  and  not  to  make  B* 
his  own  judge  in  his  own  cause :  and,  though  the  time 
and  place  be  but  circumstances,  yet,  in  this  sort  of  satis- 
faction,  they  make  the  most  considerable  part.  ErgOf 
the  award  was  held  void  as  to  this  part." 

As  the  costs  of  the  issues  are  to  abide  the  eveat, 
the  damages  ought  to  have  been  so  assessed  as  that  it 
might  be  ascertained  distinctly  how  the  costs  are  to  be 
apportioned. 

Wilde,  C.  J.  It  appears  to  me  that  none  of  the 
grounds  upon  which  we  are  asked  to  set  aside  this 
award,  are  substantial ;  and  that  the  part  of  the  rule 
which  calls  upon  the  defendant  to  shew  cause  why  judg- 
ment should  not  be  entered  for  the  plaintiffon  the  issues 
raised  on  the  third  and  sixth  pleas  non  obstante  veredicto^ 
seeks  that  which  the  court  has  no  power  to  grant.  It 
has  long  been  settled,  that,  where  parties  have  selected 
their  own  tribunal  for  the  settlement  of  their  differences, 
the  court  is  not  at  liberty  to  interfere  with  the  decision 
either  as  to  the  law  or  as  to  the  facts,  (i)     The  parties 


(«)  1  Salk.  71.  (6)  See  FttUer  r.  Fenwkk 
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Cannot  be  permitted  to  escape  from  the  judgment,  if  1848. 
adverse.  At  the  same  time,  if  there  be  any  matter  of  ■■ 
law  upon  which  the  arbitrator  thinks  fit  to  raise  a  ques-  Toby 
tion  for  the  opinion  of  the  court, — whether  formally  Lovibond. 
On  the  face  of  the  award,  or  by  a  paper  annexed  to  the 
award,  —  the  court  will  entertain  it.  The  court,  upon 
this  occasion,  is  not  asked  to  review  the  judgment  of 
the  arbitrator  upon  any  of  the  matters  submitted  for  his 
decision :  but  the  motion  is  rested  upon  the  ground  that 
he  has  come  to  an  erroneous  conclusion  as  to  the  ex- 
tent of  the  authority  conferred  upon  him  by  the  order 
of  nisi  prius ;  and  it  is  said  that  the  court  is  not  con- 
cluded by  the  erroneous  opinion  of  the  arbitrator  upon 
that  point*  The  error  that  is  imputed  to  the  arbitrator, 
is,  that  he  conceived  he  had  no  power  to  direct  judg- 
ment to  be  entered  non  obstante  veredicto.  Supposing 
it  to  be  made  out  by  a  reference  to  decided  cases  that 
the  arbitrator  had  such  power,  it  would  then  be  matter 
for  consideration,  whether  the  non-exercise  of  that  power 
affords  ground  for  the  interference  of  the  court.  What 
is  the  matter  to  which  the  question  applies  ?  The  plain- 
tiff insists  that  he  is  entitled  to  judgment  on  the  issues 
raised  on  the  third  and  sixth  pleas,  notwithstanding  the 
matter  of  those  pleas  has  been  found  by  the  arbitrator 
to  be  true  in  fact,  because  the  pleas  are  bad  in  law. 
The  arbitrator  is  bound  to  decide  on  all  the  issues, 
whether  of  fact  or  of  law,  that  are  joined  between  the 
parties.  Until  they  are  disposed  of,  no  question  of  law 
Can  arise  as  to  the  effect  of  the  finding.  The  goodness 
or  badness  of  the  pleas  is  not  a  matter  in  difference  at 
the  time  the  parties  submit  themselves  to  a  reference. 
No  question  of  that  sort  can  arise  until  the  arbitrator 
has  made  his  award.  It  is  material,  in  the  present  case, 
to  see  what  it  is  that  the  arbitrator  was  required  to  do* 
The  aflBdavit  upon  which  the  rule  was  granted,  states 
that  it  was  objected  before  the  arbitrator  that  tb.e  third 
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]  848.        and  sixth  pleas  were  bad  ia  point  of  law ;  and  that  be 
■  was  thereupon  requested  to  give  judgment  for  the  plaiib 

^^^         tiff  non  obstante  veredicto^  in  case  be  should  find  those 
LoviBoND.     pleas  to  be  proved ;  but  that  the  arbitrator  intimated  an 
opinion  that  he  had  no  power  to  do  so.     Angus  v.  Bed' 
ford  (a)  is  a  direct  authority  to  shew  that  the  arbitrator 
could  not,  with  reference  to  the  general  nature  of  the 
power  conferred  upon  him,  give  judgment  rum  obsUaUi 
veredicto.    Some  general  expressions  certainly  are  (bundi 
in  some  of  the  cases  cited,  to  the  effect  that  an  arbitrator 
has  the  same  power  that  the  court  has.     But  all  the 
cases  concur  in  holding  that  the  court  has  no  power  tu 
arrest  the  judgment,  or  to  give  judgment  non  obstante 
veredicto*  after  a  reference  of  the  cause  in  terms  like 
these:  and  Angus  v.  Bedford  decides  that  an  arbitrator  has 
no  such  power :  to  give  him  such  power,  there  must,  at 
least,  be  an  express  reservation  of  authority  for  that 
purpose.     I  therefore  think  the  arbitrator   has  been 
guilty  of  no  omission,  in  declining  to  give  judgment  mm 
obstante  veredicto.     What  the   parties  here  meant,  is 
clean     Had  he  thought  fit,  the  arbitrator  was  at  liber^ 
to  direct  that  a  stet  processus  be  entered,  or  a  general 
release  given.     Everybody  understands  the  nature  of 
that.     Not  only  have  the  parties  here  given  the  arbi- 
trator that  general  power,  but  they  have  also  agreed 
that  no  writ  of  error  shall  be  brought.     That  is  strong 
evidence  to  shew  that  it  never  was  contemplated  that 
the  arbitrator  or  the  court  should  have  power  to  do  that 
which  we  are  now  asked  to  do.    The  main  point,  there- 
fore, upon  which  this  rule  was  moved,  fails. 

But,  when  we  look  at  the  award,  what  is  there  upon 
the  face  of  it  that  necessarily  gives  rise  to  the  objec- 
tion ?  Whatever  intimation  of  opinion  the  arbitrator 
may  have  thrown  out  in  the  course  of  the  inqoiiy,  we 

(a)  UM.diW.  69.,  2  Dowl.  N.  S.  735. 
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are  not  to  assume  that  he  retained  the  same  impression 
down  to  the  time  of  making  his  award.  Suppose  he 
bad  expressed  an  opinion  that  the  plaintiff  was  not  en- 
titled to  judgment  non  obstante  veredicto^  the  court  could 
not  have  reviewed  that  decision.  The  award  is  quite 
consistent  with  the  two  pleas  in  question  being  held 
good.  Whatever,  therefore,  may  have  been  the  opinion 
intimated  by  the  arbitrator,  he  may  possibly  have  held 
the  pleas  good.  We  cannot  say  that  he  has  not  exer- 
cised a  judgment  upon  them. 

It  is  not  necessary  particularly  to  advert  to  the  other 
points  that  were  urged  :  I  think  none  of  them  are  well 
founded.  The  mode  in  which  the  arbitrator  has  awarded 
mutual  releases  is  sufficiently  certain:  they  are  to  be 
executed  when  called  for.  As  to  the  alleged  uncertainty 
in  the  award  of  damages,  the  objection  was  not  much 
pressed.  It  is  clear  that  the  arbitrator  never  contem- 
plated the  recovery  of  any  damages  at  all.  The  rule 
most  be  discharged. 


1848. 
Toby 

V. 
LOVIBOND. 


CotTHAN,  J.  I  am  of  the  same  opinion.  The  arbi- 
trator has,  in  my  judgment,  done  all  that  he  ought  to 
bave  done.  That  which  forms  the  main  ground  of 
complaint  clearly  was  not  a  matter  in  difference  sub« 
mitted  to  the  arbitrator.  The  matters  referred  to  him 
were  matters  of  fact  I  do  not  apprehend  that  it  was 
ever  intended  to  refer  to  him  the  question  whether  the 
third  and  sixth  pleas  were  good  or  not.  Tjie  position 
of  the  defendant  might  be  very  materially  prejudiced,  if 
the  plaintiff  were  held  entitled  now  to  insist  upon  the 
insuflBciency  of  the  pleas  in  point  of  law.  He  might 
have  been  very  willing  to  refer,  upon  the  understanding 
that  no  writ  of  error  should  be  brought,  when  he  might 
not  have  been  willing  to  submit  the  question  of  law  to 
the  arbitrator.  It  seems  to  me  that  it  would  be  mani- 
festly unjust  on  such  a  reference,  to  hold  a  plaintiff  en- 
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1848.  titled  to  ask  for  judgment  non  obstante  veredicto.  That 
—  seems  also  to  have  been  the  view  taken  by  the  court  ot 
Toby         Exchequer  in  Angus  v.  Redford.     I  see  no  reason  to 

LoviBONo.     ^"^  ^^^^^  ^^^^  ^^^^  decision:    and  it  is  expressly  ia 
point* 

Cressweli:,  J*  I  am  of  the  same  opinion.  I  quite 
agree  that  an  arbitrator  cannot,  by  his  own  decisioo^ 
limit  the  extent  of  the  authority  conferred  upon  hiiOr 
If  he  mistakes  the  extent  of  his  power,  and  declines  to 
decide  upon  a  matter  submitted  to  him,  hb  award  will 
clearly  be  bad.  In  the  present  case,  however,  I  think 
the  arbitrator  has  fully  and  faithfully  exercised  tbe 
authority  conferred  upon  him»  The  cause  being  at 
issue,  certain  issues  of  fact  were  agreed  to  be  referred; 
the  parties  having  consented  to  waive  all  questions  as  to 
the  validity  of  the  pleadings.  All,  therefore,  that  tbe 
arbitrator  had  to  decide  upon,  was,  the  issues  in  &ct 
Suppose  that,  instead  of  being  referred,  the  cause  had 
gone  to  trial  in  the  ordinary  way,  and  no  motion  had 
been  made  in  arrest  of  judgment,  or  to  enter  judgment 
^lon  obstante  veredicto^  the  judgment  would  have  followed 
the  finding  of  the  jury.  Here,  the  arbitrator  stood  ia 
the  place  of  the  jury*  He  had  to  find  a  verdict  upon 
the  issues  joined.  What  was  he  called  upon  to  do? 
He  was  asked  to  enter  judgment  for  the  plaintiff  upon 
the  issues  on  the  third  and  sixth  pleas,  notwithstanding 
the  verdict  found.  What  verdict?  Why,  the  verdict 
found  by  his  award.  That  is,  in  effect,  calling  upon 
him  to  make  a  second  award,  his  authority  having 
already  been  exercised.  Angus  v.  JRedJbrd  is  precisely 
in  pointy  and  was,  I  think,  well  decided.  This  was  no 
matter  in  difference  at  the  time.  The  parties  have,  hf 
the  terms  of  the  submission,  precluded  themselves  from 
asking  the  court  to  enter  judgment  noii  obstante  vere* 
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dicto.     As  to  this  point,  therefore,  there  is  clearly  no        ]  848* 
foundation  for  the  rule.  »       - 

As  to  the  direction  respecting  the  execution  of  mutual         Toby 
releases^  there  is  no  such  uncertainty  in  the  award  as  to     Lovibond. 
constitute  an  objection. 

And,  with  regard  to  the  finding  of  one  shilling 
damages  upon  the  issues  joined  upon  the  rejoinders  to 
the  replications  to  the  second  and  fifth  pleas,  it  amounts 
to  this  —  the  arbitrator  having  found  the  other  issues 
for  the  defendant,  says,  as  to  these  two  issues,  that  the 
damages  amount  to  one  shilling  only,  but  that  he  does 
not  mean  to  award  the  plaintiff  that  sum,  because  he  has 
found  for  the  defendant  upon  issues  that  bar  the  whole 
action.     I  therefore  think  the  award  is  unobjectionable. 

V.  WrixiAMS,  J.  I  am  of  the  same  opinion*  I  ap- 
prehend it  to  be  quite  clear  that  an  arbitrator  cannot  do, 
or  direct  to  be  done,  any  act  that  is  proper  to  be  done 
by  the  court,  unless  the  power  so  to  do,  is  expressly 
reserved  to  him  by  the  order  of  reference.  And  there 
is  no  hardship  in  this ;  for,  it  may  be  that  the  defendant 
was  willing  to  refer,  in  the  supposition  that  the  matters 
to  be  tried  were  matters  of  fact  only,  and  that  no  points 
of  law  were  to  be  raised. 

Rule  discharged,  with  costs*. 
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Apnin. 

Upon  a  plea 
of  fiti/ttef 
record  of  a 
judgment  in 
replevin  in  a 
county  court, 
under  the 
9  &  10  VieU 
e.  95. :  — 
Held,  that  an 
allegation  that 
*'  it  was  ad- 
judged by  the 
said  court  that 
the  plaintiff 
shoidd  take 
nothing  by 
his  said 
plaint,"— was 
not  sustained 
by  a  certified 
copy  of  an 
entry  in  the 
minute-book 
of  the  county 
court,  stating 
that  the  cause 
was  "  struck 
out  for  want 
of  jurisdic 
tion,  a  dis- 
puted title 
having  been 
sworn  to.*' 


Tubby  v.  Stanhope, 
The  Same  t;.  Fisheb. 

npWO  several  distresses  having  been  levied  upon 
premises  in  the  occupation  of  Abraham  Hartf^^imt 
on  the  28th  oi  September,  I847»  for  6/.  rent,  the  other  oq 
the  SOth  for  S/.  rent,  —  the  goods  were  replevied,  and 
certain  proceedings  thereupon  took  place  in  The  White* 
chapel  County  Court  of  Middlesex. 

The  replevin-bonds  having  been  assigned  by  the 
sherifT,  two  several  actions  were  brought  upon  each 
bond,  against  the  present  defendants,  the  sureties,  on 
the  17th  o{  November,  1847. 

Tlie  declaration,  in  each  action,  stated  that  the  plain- 
tiff,  on  &C.9  as  bailiff  of  J.  A»,  distrained  the  goods  of 
Hart  for  61.  rent  due  to  J.  A.  from  Hart  $  that  Haii 
within  five  days  then  next,  to  wit,  on  &a,  and  after  the 
passing  of  the  statute  9  &  10  Vict.  c.  95.,  made  bis  plaint 
to  the  sheriff  of  Middlesex,  of  the  taking  the  said  goodi 
and  chattels,  and  prayed  that  the  same  might  be  replevied; 
and  alleged  the  taking  of  a  replevin-bond  by  the  said 
sheriff  from  Hart,  with  Stanhope' and  Fisher,  as  suretiesi 
—  setting  out  the  bond,  with  the  usual  condition  to  pro- 
secute the  suit  with  effect  and  without  delay :  the  de- 
claration then  alleged  that  Hart  made  his  plaint  at  Tie 
Whitechapel  County  Court  of  Middlesex  against  the  now 
plaintiff,  and,  after  averring  that  Hart  did  not  prosecute 
his  plaint  with  effect  against  the  now  plaintifi^  alleged 
that  such  proceedings  were  thereupon  afterwards  had, 
that  it  was  adjudged  in  and  by  the  said  county  court, 
that  Hart  should  take  nothing  by  his  said  plaint,  but  that 
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be  and  bis  pledges  to  prosecute  (a)  should  be  in  mercy  {a\ 
Slc^  and  that  he,  the  now  plaintiff,  should  go  thereof  with* 
out  day  &c«,  whereby  the  said  bond  was  forfeited,  &c. 
The  defendants  in  each  case  pleaded  nul  tiel  records 
A  transcript  of  the  record  in  the  county  court  was  re* 
tamed  pursuant  to  the  certiorari^  and  was  as  follows  s-** 


1848. 

TVBBV 
V. 

Stajihopi^ 


i( 


WHITBCHAPBL  COUIITT  COUBT  OF  BOBDLBSBX. 


Gnute  of  Judgments,  Orders,  and  other  Proceedings,  at  a  Court  bolden  on  TWid^,  the  26th  day 

likr,   1847,  before  »-'— ,  who  has  practised,  &c.,  acting  for  Jbmef  Manming,  one  of  Her 

tj%  Segeants^at-Law,  Judge  of  the  same  Court,  in  the  UMToidable  absence  of  the  said  Jlamea 


lutniur. 


Abraham  Hart. 


Abtaham  Hart. 


Deftmdanti 


SaDuel  Tabby. 


Samuel  Tubbf. 


Particulars 
ofeUim. 


UnUwftil  detan 
UoQ  of  good!  be 
longlDg  to  plaia. 

tur. 

Ditto. 


Amount 
claimed. 


61.  Of.  M. 


a/.  Of.  Oil. 


For  whom  Judg' 
ment  gi?  en* 


Amount  of 
JadgroenL 


Gotti. 


Order. 


Struck  out  for 
went  of  JurlMUc- 
tion,  a  disputed 
title  having  been 
•worn  to. 
Ditto. 


*'  WHITECHAPEL  COUNTT  COiniT  OP  MIDDLESEX. 

imitie  of  Judgments,  Orders,  and  other  Proceedings  at  a  Court  holden  on  FritU^,  the  26th  day  ot 
IcTs  1847,  before  James  Manmng,  one  of  Her  Miyesty's  Seijeants-at-Law,  Judge  of  the  same  Court. 


PUtadft 


Hart. 


Bsrt. 


Dctaidant. 


SamoalTubi^. 


Samuel  Tubby> 


Particulars 
of  claim. 


Heplerin,  for  un- 
lawful detention 
of  goods  belong- 
ing tqplsintur. 
Ditto. 


Amount 
claimed. 


^,0t,0i. 


Zl.  Ot.  Oil. 


For  whom  Judg< 
ment  given. 


Amount  of 
Judgmoo^. 


PUintUL 


PlainUff. 


4l.4s.0d: 


2/.  Sf.od: 


Costs. 


6l.8t.10tf. 
(*) 

S/.6c8tf. 


Order. 


To  be  paid  on 
the  9rd  day  of 
Deoeinter  nest. 

Ditto. 


t  to  eerttfjr,  that  the  abore  extracts  are  true  copies  ot 
•  aDtrlea  Noa.  7479  and  7480,  pursuant  to  section 
i  «r  9  &  10  Viet  cap.  95. 


The  return  having  been  read  by  the  master, 


(Signed  by  the  derk.) 


Jjiishj  for  the  plaintiflP,  moved  for  judgment.     The 
first  entry  shews  a  termination  of  the  suit  in  the  county 


(a)  The  county  court  does 
lot  take  pledges^  and  cannot, 
n  any  case,  amerce.  This  would 
teem  to  he  a  fatal  variance. 


(b)  The  costs  had  been  in- 
creased by  several  adjourn- 
ments at  the  request  of  the 
parties. 
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Tubby 
Stanhopk, 


court ;  the  second  has  reference  to  transactions  taking 
place  after  the  commencement  of  the  present  actioas. 
{Wilde^  C.  J.  Does  the  first  entry  amount  to  a  judg* 
ment?]  The  decision,  that  the  judge  of  the  county 
court  had  no  jurisdiction,  by  reason  of  a  disputed  title 
having  been  sworn  to,  is  tantamount  to  a  judgment  of 
nonsuit.  The  judge  might,  indeed,  upon  the  application 
of  the  plaintiff,  have  directed  a  new  trial  (a) ;  but  this 
he  did  not  do.  The  causes  having  been  disposed  of  on 
the  26th  of  October^  the  jurisdiction  of  the  county  court 
was  at  an  end,  though  the  judge  was  probably  mistaken 
in  supposing  that  he  had  no  jurisdiction,  {b)  It  appears 
by  affidavit  that  the  entry  here  made  is  the  usual  form 
of  entry  in  these  courts  where  the  plaintiff  is  nonsuited. 
[_CressweIli  J.  We  cannot  receive  such  an  affidavit:  we 
can  only  deal  with  the  record.] 


JC  Bravon^  for  the  defendants,  was  not  called  upon. 

Wilde,  C.  J.  The  causes  appear  to  have  been 
struck  out  on  the  first  occasion,  upon  an  erroneous  sup- 
position on  the  part  of  the  judge,  that  he  had  do 
jurisdiction,  inasmuch  as  a  disputed  title  had  been 
sworn  to.  We  cannot  construe  the  judge's  declining 
to  decide  the  matter,  to  amount  to  a  judgment.  The 
court  proceeded  properly  afterwards,  and  decided  the 
causes  :  and  the  only  judgments  returned  to  us  in 
obedience  to  the  certiorari^  are  those  pronounced  on  the 
26th  of  November.  I  therefore  think  there  must  be 
judgments  for  the  defendants  upon  these  bsues* 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant  in  each  case. 

(a)  Fide  9  &  10  Fict.  c.  95.  (6)  Ft(fe  9  &  10  FW.  6  9^ 

8.  89  9.  121. 
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Hardingham  v.  Allen. 

April  26. 

T^EBT,  For  money  had  and  received ;  with  a  count  In  Monej  paid 

detinue,  for  a  horse.  .  hj  A.to  B. 

Pleas,  —  first,  to  the  first  count,  never  indebted ;  se-  dition  which 

condly,  to  the  last  count,  that  the  defendant  did  not  has  not  been 

detain  the  said  horse,  in  manner  and  form,  &c. ;  thirdly,  complied  with, 

''     cannot  te  re« 
to  the  last  count,  that  the  plaintiff  was  not  lawfully  pos-  covered  as 

sessed  of  the  said  horse,    in  manner  and  form,  &c.;  money  had 

and  Teceived 

fourthly,  to  the  last  count,  that  the  defendant  was  pos-  ^  ^  »g  ^^^^ 

sessed  of  a  repository  for  the  sale  of  horses ;  that  the      A.  demands 

plaintiff  delivered  the  said  horse  to  the  defendant  to  be  ^^^'  ^f-T*. 
11  .  ,.  .  ,  <•  •        **^''  'several 

there  sold,  on  certain  conditions  then  agreed  upon  be«  matters^  in- 

tween  them,  that  is  to  say,  "  Should  any  horse  be  war-  eluding  10#. 
ranted,  and  prove  unsound,  he  must  be  returned  within  |^  service 
the  second  day  after  the  sale,  before  five  o'clock^  with  a  performed  by 
certificate  from  a  veterinary  surgeon,  particularly  de-  ^A.'^i*')^^" 
scribing  the  unsoundness,  when,  if  confirmed   by  the  will  not  sop- 
▼eterinary  surgeon  of  the  establishment,  the  amount  re-  V^^  »  plea  of 
ceived  for  the  horse  shall  be  immediately  paid  back ;  but,  ^^  account  of 
if  be  should  not  confirm  the  certificate,  another  veteri-  such  service. 
nary  surgeon  shall  be  called  in,  and  his  decision  shall  be 
final ;  and  the  expenses  of  such  umpire  shall  be  borne  by 
the  party  in  error.  If  a  horse  warranted  quiet  in  harness, 
or  quiet  to  ride,  or  in  any  other  respect  (except  as  to 
soundness),  shall  be  returned   within   the  prescribed 
period,  as  not  answering  the  warranty  given  with  him 
at  the  time  of  the  sale,  he  shall  be  tried  and  examined 
by  an  impartial  person,  whose  decision  shall  be  final ; 
.and  the  consideration  for  the  trial  and  examination,  viz» 
-10s. f  shall  be  paid  by  the  party  in  error.    All  horses, 
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1848;  carriages,  &c.,  brought  to  this  repository  for  sale^and 
sold,  either  by  any  person  employed  by  the  proprietor, 
or  by  the  owner  of  the  lot,  shall  pay  the  usual  commis- 

Allen.       s^o"  >  ^"^  ^^  horses,  carriages,  &c.,  shall  be  taken  away 
until  the  keep,  commission,  and  all  other  expenses  are 
paid,  whether  ^old  by  public  auction,  private  contract^or 
not  sold."     The  plea  then  proceeded  to  aver  that  the 
horse  was  sold  at  the  repository,  upon  and  subject  to 
such  conditions,  to  one  BardeU^  and  by  the  platntiff 
warranted,  at  the  time  of  the  sale  to  Bat-dell^  to  be  quiet 
in  harness;   that  the  horse  was  then  taken  away  hf 
Bardell  from  the  repository,  and  afterwards,  and  within 
the  time  limited  by  the  said  conditions,  returned  to  the 
said  repository,  according  to  the  said  conditions!  be- 
cause he  was  not  quiet  in  harness ;  that  the  horse  wsi 
tried  according  to  the  said  conditions,  and  found  not  to 
be  quiet  in  harness,  •—  of  which  the  plaintiff  bad  notice; 
and  that,  by  means  of  the  premises,  the  plaintiff  becsme 
liable  to  pay  the  sum  of  1 05.,  being  the  oonsidention 
for  the  said  trial  and  examination  of  the  said  horse,  and 
an  expense  which,  according  to  the  said  conditioQS^ 
should  have  been  paid  by  the  plaintiff  before  the  ssid 
horse  should  be  taken  away  from  the  repository,---* of 
all  which  premises  the  plaintiff,  before  the  said  deteo^ 
tion,  had  notice,  and  was  then  required  to  pay  the  sooi 
of  10s.,  which  the  plaintiff  refused  to  do;  wherefore^ 
after  the  plaintiff  had  refused  to  pay,  and  in  come- 
quence  of  such  refusal  to  pay,  the  said  sum  of  lOi.,  the 
defendant  refused  to  permit  the  plaintiff  to  take  airif 
the  said  horse  from  the  possession  of  the  defendant,  ii 
it  was  lawful  for  the  defendant  to  do ;  which  was  the 
same  detention,  &&,  —  verification. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and 

replied  to  the  fourth  —  that,  after  he  became  liable  to 

pay  the  said  sum  of  lOi.,  in  the  fourth  plea  mentioned, 

,and  just  before  the  detention  in  the  last  count  jscd- 
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tioned,  he  tendered  and  offered  tlie  defendant  to  pay        1848. 
him  the  said  sum  of  lOs.  for  the  trial  and  examination  ' 

of  the  said  horse  of  the  plaintiff,  which  the  defendant  Habdinqham 
then   refused  to  receive,  and  of  hb  own  wrong  de*       Aluem; 
tained,  and  continued  to  detain,  the  plaintiff's  horse^  -— 
verification. 

-  The  defendant  rejoined,  — -  that  the  plaintiff  did  not 
tender  or  offer  the  defendant  to  pay  him  the  said  sum  of 
XOs.  for  the  trial  and  examination  of  his,  the  plaintiff's^ 
horse,  in  manner  and  form,  &c.     Issue  thereon. 

At  the  trial,  before  fVtlde,  C.  J.,  at  the  adjourned 
sittings  in  London^  after  the  last  term,  it  appeared  that 
the  plaintiff  had  sent  a  horse  to  the  defendant's  repo- 
sitory for  sale;  that  the  horse  was  sold  for  16/.  to  one 
J3^&//,.with  a  warranty  that  it  was  quiet  in  harness; 
that  BardeU  took  it  away,  but  afterwards  returned  it,  on 
the  ground  that  it  did  not  answer  the  warranty ;  and  that 
the  horse  was  afterwards  put  into  a  break,  and  tried. 
The  plaintiff  put  in  the  printed  regulations  of  the  repo* 
ntory,  which,  in  addition  to  the  conditions  set  out  in 
the  fourth  plea,  contained  a  provision  that  the  purchase- 
money  for  any  horse,  carriage,  &c.,  sold  at  the  reposi- 
iofff  was  not  to  be  paid  over  to  the  vendor,  until  four 
days  after  the  sale. 

It  further  appeared,  that,  after  the  trial  of  the  horsei 
the  plaintiff  called  at  the  repository,  and  demanded  an 
account  of  the  expenses,  when  he  received  the  fol- 
lowing:—^ 

<*1847.     J«^31.    Bay  geldiDg,  bait    -        •        .      ]     6 

Auction  -         -         -        -      5     0 

j[*^y^^  I  Bay  gdding,  three  days  -        -    10    6 

Aug.    8.    To  cash  paid  for  trial  of  bay  1      iq    q 
gelding  in  harness  ^        -     J 

£l    7    O** 
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1848«  The  plaintifT,  objecting  that  the  charge  was  exorbitant, 

■  laid  down  195.  6tL  on  the  desk  in  the  defendant's  ofiBce, 

Habdinghaii  ^„j  demanded  his  horse.     The  defendant's  clerk  told 

Allkk.       him  he  could  not  have  it,  unless  he  complied  with  the 

m  

rules,  and  paid  the  1/.  7s.  The  plaintiff  then  went  away, 
leaving  the  1 9s.  6£  on  the  desk. 

His  lordship  was  of  opinion,  that,  as  the  horse  wis 
sold,  subject  to  certain  conditions,  the  sum  received  bjr 
the  defendant  on  the  sale,  was  not  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  until  those  conditions 
had  been  complied  with,  and  the  time  for  returning  the 
horse  had  elapsed ;  and  that  the  evidence  did  not  sap- 
port  the  replication  of  tender,  inasmuch  as  there  was  no 
specific  appropriation  of  any  part  of  the  195.  6d.  to  the 
105.  claimed  in  respect  of  the  trial  of  the  horse. 

The  plaintiff  thereupon  submitted  to  be  nonsuited. 

Hiiddlestone  now  moved  for  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  There  clearly  was 
evidence  to  go  to  the  jury  in  support  of  the  count  for 
money  had  and  received.  According  to  the  rules  of  the 
repository,  the  price  must  have  been  paid  before  the 
horse  was  taken  away.  When  a  horse  is  returned  for 
breach  of  warranty  of  soundness,  it  appears,  the  par- 
chase-money  is  to  be  returned  immediately ;  but  there 
is  no  such  provision  for  the  case  of  a  horse  warranted 
quiet  in  harness,  and  sent  back  for  a  breach  of  that  war- 
ranty. ICressnvellf  J.  The  horse  being  returned,  what 
is  to  be  done  with  the  money  ?]  There  was  no  evidence 
to  shew  tliat  t]ie  horse  was  pronounced  unquiet  wbeo 
tried.  [WVW^,  C.  J.  The  money  having  been  received 
subject  to  certain  conditions,  until  the  conditions  were 
complied  with,  it  could  not  be  money  had  and  received 
to  the  use  of  the  plaintiff.  Unless  the  plaintiff  rescinded 
the  sale,  the  tender  meant  nothing.]  With  respect  to 
the  tender,  the  defendant,  by  his  fourth  plea^  sets  op  a 
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right  of  lien  for  the  lOs.  paid  by  liim  for  the  trial  of  the        1848. 
horse.    To  this,  the  plaintiff  replies  a  tender,  and  he  ■ 

proves  a  tender  of  195.  6i  ICresswel/y  J.  The  de-  ^^^^^^<*^^ 
fendant  claims  a  specific  lien  of  105.  for  the  trial.  The  Allen. 
plaintiff  tendered  195.  Gd.^  not  in  respect  of  that  claim 
but  generally,  in  satisfaction  of  the  1/.  75.  IVildCy  C.J. 
The  opinion  I  intimated  was,  that,  where  a  claim  con- 
sists of  several  items,  the  party  making  the  tender  has  a 
right  of  appropriation ;  but  that,  if  he  omits  to  make  any 
Appropriation,  the  right  to  appropriate  is  transferred  to 
the  other  party  (a).]  The  amount  tendered  being  suffi- 
cient to  cover  all  the  claim  the  defendant  had,  it  was 
unnecessary  to  specify  the  particular  items  in  respect  of 
which  it  was  made.  In  Douglas  v.  Patrick  (A),  it  was 
held,  that,  if  A.^  JS.,  and  C,  have  a  joint  demand  against 
D.f  and  C  has  a  separate  demand  against  Z).,  and 
/>.  offers  A.  to  pay  him  both  the  debts,  which  ji.^ 
without  objecting  to  the  form  of  the  tender,  refuses, 
on  the  ground  of  his  being  entitled  only  in  respect  of 
the  joint  demand,  Z).  may  plead  this  tender  in  bar  of 
an  action  on  the  joint  demand,  stating  it  as  a  tender 
to  A.f  2?.,  and  C.  \TVilde,  C.  J.  In  that  case,  the  judg- 
ment assumes  the  tender  to  have  been  composed  of  two 
distinct  sums.  Here,  the  objection  made,  is,  that  the 
entire  charge  was  exorbitant :  the  tender  was  not  ap- 
plied to  any  particular  item  or  items,  but  generally  to 
the  whole  demand.]  It  was  for  the  jury  to  say  whether 
the  tender  was  on  account  of  the  whole  demand,  or  of  " 
9Lt\j  specific  item. 

CoLTMAN,  J.  It  seems  to  me  that  there  is  no  ground 
for  a  rule  in  this  case.  With  regard  to  the  first  count, 
the  money  received  by  the  defendant  ns  the  price  of  the 

(a)  For  the  rules  as  to  the      1  Mann.  <$r  IL  308 ;  ^  N,  S^  M* 
appropriation  of  payments,  see      17;  AnL\  Vol.  II.,  479  '^ 
16   Fin.  4br.   Payment  (M);  (6)  S  T.  R.  683. 

VOL.  V.  —  C.  B.  3  F 
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horse,  was  received  conditionally  onlyy  and  never  in  fiict 
became  money  had  and  received  to  the  use  of  the 
plaintiff*  And»  with  regard  to  the  tender,  no  doubt,  if  the 
Ids.  6(L  tendered  was  sufficient  to  cover  the  plaintiff's 
entire  demand,  it  would  be  a  good  tender  as  to  the 
105.;  but,  if  it  was  insufficient  to  cover  the  entire  de> 
roand,  then,  inasmuch  as  it  was  not  specifically  applied 
to  any  portion  of  it,  it  does  not  sustain  the  replication. 
It  is  said,  that,  whether  or  not  there  was  such  qpecific 
appropriation,  was  a  question  for  the  jury.  The  pUia- 
tiff's  counsel,  however,  did  not  require  that  point  to 
be  put  to  the  jury.  He  insisted  that  the  sum  tendered 
was  sufficient  to  cover  the  whole  that  was  in  reality  doCi 
I  see  no  ground  for  objecting  to  the  way  in  which  the 
question  was  left,  or  to  the  conclusion  the  jury  came  to 
upon  the  evidence  that  was  before  them. 


The  rest  of  the  court  concurring, 


Rule  refused. 


April  19. 

By  an  agree* 
ment  under 
seal,  the  plain- 
tiff engaged, 
during  the 
period  of 
three  year?, 


Whitehouse  v.  The  Liverpool  New  Gas-Liqbt 

AND  Coke  Company* 

T^EBT.  The  first  count  of  the  declaration  stated,  io 
substance,  that,  on  the  18th  of  June,  1844,  by  s^ 
tides  of  agreement  then  made  and  entered  into  between 
the  plaintiiF  and  the  defendants,  the  plaintiff  undertook 
and  agreed  with  the  defendants,  that  he  would,  during  the 


to  supply  the 

defendants^  — a  gas  company  incorporated  by  act  of  parHament^  —  with  sock 
quantities  of  pipes,  Sic,  aa  should,  from  time  to  time,  during  the  said  period,  k 
reffuirad  by  the  de/kndanti,  at  given  prices:  —  Held^  that  the  plaintiff  wu  boosd 
to  supply  SL.l  such  pipes  as  the  company  might  reasonably  reqaire  for  all  Mck 
works  as  they  were  actually  carrying  on  under  the  authority  of  their  act 
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period  of  three  years  from  the  date  of  the  said  articIeSf  1848. 
sappljr  the  defendants  with  sach  quantities  of  main^pipes, 
bored  and  turned  bendsj  syphons,  and  branch-pipes^  and 
turned  and  bored  syphons,  and  branch-pipes,  a$  should^  TaaLiyEB- 
firom  time  to  time,  duriug  the  saidpenod^  be  required  ly  ^^^  ^^'  ^•*- 
the  defendants^  and  that  all  pipes  and  syphons  so  sup- 
pliedy  should  be  cast  and  wrought  of  good  soft  metal,  && 
(describing  the  several  articles),  and  also  would,  at 
his  own  cost,  cause  every  lot  or  parcel  of  such  pipes,  so 
be  ordered  by  the  defendants,  to  be  delivered  in  Liver^ 
pool^  free  of  all  charge  whatever,  within  one  month 
from  the  date  of  such  order  for  such  lot  or  parcel  re- 
spectively: that,  in  consideration  thereof,  and  of  the 
due  performance  by  the  plaintiff  of  all  the  stipulations  t 

and  agreements  in  the  said  articles  of  agreement  con- 
tained, on  his  part,  the  defendants  did  thereby  agree 
with  the  plaintiff,  his  executors  and  administrators,  that 
the  defendants  would  pay,  or  cause  to  be  paid,  for  the 
fumbbing  and  delivery  of  th^  said  pipes,  at  and  after 
the  following  rates,  viz.  (setting  out  the  prices),  the  said 
several  payments  to  be  made  In  three  months  after  * 
delivery  as  aforesaid  of  each  lot  of  the  said  pipes  to  be 
ordered  by  the  defendants  as  aforesaid:  that  it  was 
thereby  agreed  and  declared  by  and  between  the  said 
parties  thereto,  that,  if  default  should  be  made  in  the 
furnishing  and  delivery  of  the  said  pipes  as  aforesaid, 
contrary  to  the  true  intent  of  those  presents,  it  should 
be  lawful  for  the  defendant3  to  procure  the  said  pipes 
dsewbere,  and  the  loss  thereby  incurred  by  the  de- 
fendants should  or  might  be  deducted  or  made  good 
cot  of  any  sum  or  sums  of  money  then  due  or  there- 
^afker  to  become  due  to  the  plaintiff,  his  executors 
or  administrators,  from  the  defendants,  or  be  reco- 
verable by  the  defendants  by  action  at  law,  or  other- 
wise^ as  and  for  liquidated  and  ascertained  damages: 
that  afterwards,  to  wit,  on  &c.,  and  on  divers  other 
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1848*        daysi  &c.|  during  the  said  period  of  three  years  front 

-""^        the  date  of  the  said  articles   of  agreement^  the  de- 

HiTBHo        fendants  did  require  and  order  of  and  from  the  plainiiif 

The  Liver-   divers  lots  and  parcels  of  such   pipes  as  in   the  said 

POOL  Gas  Co.  articles  mentioned  and  provided,  to  wit,  &c.  8cc.,  and 

the  prices  of  which  said  pipes^  'at  and  after  the  said 
rates  in  the  said  articles  severally  mentioned  and  pro* 
vided,  amounted  in  the  whole  to  a  large  sum,  to  wit, 
&c. :  that  afterwards,  to  wit,  on  the  several  days  and 
times  aforesaid,  the  plaintiff  furnished  and  supplied  to 
the  said  company  the  said  pipes  so  required  and 
ordered,  iu  compliance  with  the  terms  of  the  said  ar- 
ticles, and  according  to  the  description  therein  con- 
tained, and  at  his  own  cost  caused  the  same  to  be 
delivered  in  Liverpool^  free  of  all  charges,  which  the 
defendants  then  received  and  accepted  as  and  for  the 
pipes  so  required  and  ordered  as  aforesaid :  and  that, 
although  the  plaintiff  did  at  all  times  duly  perforin  all 
the  stipulations  and  agreements  in  the  said  articles 
contained  on  his  part,  and  although  the  period  of  six 
^  months  after  the  delivery  and  acceptance  of  the  last  of 
the  said  pipes  so  required  and  ordered  as  aforesaid  bad 
elapsed  before  the  commencement  of  this  suit,  yet  that 
the  defendants  did  not  nor  would  pay  for  the  same,  or 
any  part  thereof,  and  there  was  due  and  owing  to  the 
plaintiff  from  the  defendants,  for  the  said  pipes,  at  and 
after  the  rates  aforesaid,  a  large  sum  of  money,  to  wit, 
the  sum  of  5000A,  —  whereby  an  action  had  accrued  to 
the  plaintiff  to  demand  and  have  from  the  defendants 
the  said  sum  of  5000/.,  parcel  of  the  moneys  above  de- 
manded, &C. 

The  defendants  pleaded,  —  first,  as  to  the  sum  of 
i52L  125.  7^.,  parcel  of  the  sum  of  money  in  the  first 
count  demanded,  actio  non,  because  the  defendants 
now  bring  into  court  the  sum  of  252/.  125.  Id,^  and 
the  fuTther  sum  of  10/.,  making  together   the  sum  of 
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S62A  125.  7^*s  ready  to  be  paid  to  the  plaintiflT;  and  the        18i>8« 
defendants  further  say  that  they  never  were  indebted  to        — — 
Uie  plaintiff,  in  respect  of  the  said  sura  of  252/.  125.  7A,  ^^hweuousb 
to  a  greater  amount  than  the  said  sum  of  252/.  125.  7d.^    Xhb  Livsn- 
and  that  the  plaintiff  has  not  sustained  damages,  by  'ooi«  Gas  Co« 
reason  of  the  detention  thereof^  to  a  greater  amount 
than  the  said  sum  of  lOL;  wherefore,  &c.,  —  verifica* 
tion. 

Secondly,  as  to  the  residue  of  the  said  first  count, — 
except  as  to  the  articles  covered  by  the  payment  into 
court  under  the  first  plea, — that  the  plaintiff  did  not  fur* 
nish  the  said  pipes,  or  any  of  them,  in  manner  and  fornix 
&c.,  —  concluding  to  the  country* 

Thirdly,  to  the  said  residue  of  the  first  count,  pay* 
ment. 

Fourthly,  to  the  said  residue  of  the  first  count,  that, 
after  the  making  of  the  said  articles  of  agreement,  and 
during  the  said  period  of  three  years  from  the  date 
thereof,  to  wit,  on  &c.^  and  ^)n  divers  other  days  and 
limes  during  the  said  period  of  three  years,  the  de- 
fendants, according  to  the  terms  of  the  said  agreement,* 
ordered  of  the  plaintiff  divers  lots  and  parcels  of  such 
pipes  as  in  the  agreement  mentioned  (being  other  and 
different  pipes  from  the  pipes  in  the  first  count  alleged 
to  have  been  furnished  by  the  plaintiff  and  delivered  in 
JLiverpool)^  which  were,  to  wit,  on  the  days  and  times 
last  aforesaid,  required  by  the  defendants,  and  which 
jlhe  plaintiff  was  then  bound  to  supply  to  the  defend- 
ants,  according  to  the  said  agreement,  to  wit,  ten  thou- 
sand  yards  of  pipes  of  seven  inches  diameter,  &c.  &c. ; 
and  that,  although  the  times  for  the  plaintiff  to  have 
furnished  and  supplied,  and  to  have  delivered,  the  said 
several  pj|ies,  respectively  so  ordered  by  the  defendants 
as  in  this  plea  mentioned,  according  to  the  terms  of  the 
said  agreement*  had,  before  the  defendants  procured  the 
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1848.       same  pipes  elsewhere,  as  tliereinader  mentioned,  and  be- 

fore  the  expiration  of  the  said  period  of  three  years,  and 

WHiTEHOusE  before  the  commencement  of  this  suit,  expired,  yet  the 
The  Livkr-  plaintiff  did  not,  within  the  time  in  the  said  agreement 
POOL  Gas  Co,  jn  that  behalf  mentioned,  or  at  any  other  time,  furnish 

and  deliver  to  the  defendants  the  said  several  pipes  so 
ordered  by  the  defendants  as  in  this  plea  aforesaid,  and 
which  the  defendants  so  required  as  aforesaid,  according 
to  the  terms  of  the  said  agreement,  but  wholly  refused 
and  failed  so  to  do ;  and  that  thereupon  the  defendants, 
from  time  to  time  after  the  plaintifTs  default  in  fiimtsb- 
ing,  supplying,  and  delivering  the  said  several  pipes  re- 
M  spectively,  to  wit,  on  &c.,  and  on  divers  other  days  and 

times  Sec,  did  procure  the  said  several  pipes  which 
they  so  required  as  in  this  plea  aforesaid,  elsewhere,  ac- 
cording to  the  true  meaning  of  the  said  agreement,  and, 
in  so  procuring  the  same,  did  necessarily  pay,  for  the 
price  thereof,  certain  large  sums  of  money,  to  wit, 
10,000/.,  being  a  much  greater  sum,  by,  to  wit,  50001^ 
,.than  the  defendants  would  have  been  bound  to  pay  to 
the  plaintiff  for  the  same  pipes,  according  to  the  terms 
of  the  said  agreement;  and  that,  by  reason  of  the  plain* 
tiiTs  having  failed  as  aforesaid  to  furnish,  supply,  and 
deliver  the  said  pipes  in  this  plea  mentioned,  and  of  the 
defendants*  having  been  obliged  to  procure  the  same 
elsewhere,  they,  the  defendants,  had  incurred,  before 
the  commencement  of  this  suit,  a  loss,  to  wit,  to  the 
amount  of  5000/.,  which  sum  is  still  due  and  unpaid  to  the 
defendants,  and  exceeds  the  said  debt  in  the  said  comit 
demanded,  except  the  sum  of  252/.  I2s.  7d.^  pared  &&, 
and  the  damages  sustained  by  the  plaintiff  by  the  deten- 
tion thereof,  and  out  of  which  said  sum  of  5000/.  so 
due  to  the  defendants,  they  are  ready  and  willing  to  set 
off  the  full  amount  of  the  said  last-mentioned  debt  and 
damages,  except  as  aforesaid,  according  to  the  terms  of 
the  said  agreement,  —  verification* 
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The  plaintiff  accepted  and  took  out  of  court  the        1848. 

S62L  lis.  7rf.,  in  discharge  of  the  252/.  125.  Jd.^  parcel        

&c,  and  of  the  damages  for  the  detention  thereof,  and    •'^o"*^*^^** 
replied   damages   ultrd.     Upon   the  second  and  third   Tre  Livkr- 
pleas  issue  was  joined :  and,  as  to  the  fourth,  the  plain-  ^^^  ^^*  ^•* 
tiff  replied  that  the  said  lots  and  parcels  of  pipes  in  that 
plea  mentioned,  were  not,  nor  were  any  of  them,  or  any 
pert  thereof,  required  by  the  defendants,  and  that  he 
was  not  bound  to  supply  the  same,  or  any  part  thereof) 
modo  et  formd.    Issue  thereon. 

The  cause  was  tried  before  Patteson^  J.,  at  the  last 

•pring  assizes  for  the  county  of  Stafford.     The  facts 

iraraas  follows: — The  plaintiff  is  an  iron-manufacturer 

wSi  Sedgley^mSiaffbrdshire ;  the  defendants  are  a  company 

.  ineorporated  by  act  of  parliament  (a),  for  the  supply 

'  «f  gas  to  the  town  of  Liverpool  and  its  neighbourhood. 

X  ^Tbe  agreement  declared  on  was  entered  into  between 

[v.^^be  parties  on  the  18th  of  Junef  1844.     During  the 

tytgljglHifD  months  succeeding* the  making  of  the  agree- 

;IBafit,  the  plaintiffs  had  duly  supplied  all  pipes  required 

vlgr  the  company.     At  the  close  of  the  year  1845,  the 

;^pfioe  of  iron  had  very  materially  increased ;  and  then 

Klhe  demands  of  the  company  also  increased  to  such  an 

|i>%Bteiit  that  it  became  physically  impossible  for  the 

S^:p)phit]ff  to  supply  them,  —  the  defendants,  in  fact,  be- 

■|::J|ivctti  that  date  and  the  time  of  the  expiration  of  the  con- 

*  4nict9  in  Juuej  1847,  calling  upon  the  plaintiff  to  furnish 

.  "liiree  times  the  quantity  of  pipes  they  had  ordered  pre- 

v^piooaljt  when  the  market  was  low,  and  having  on  hand, 

1.^.  the  expiration  of  the  three  years,  about  four  thousand 

S'^^jWda  of  pipes.    It  appeared,  that,  during  the  last  year  of 

'  ^^^^jbe  contract,  the  company  had  ordered  of  the  plaintiff 

'"^tftrge  quantity  of  pipes,  which  the  plaintiff  had  omittetl 
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1848.        to  supply,  and  which  the  company  had  obtained  from 

another  iron-mnster,  at  a  price  exceeding  by  1200/*  the 

Wbitbbouse    gyjj^  ^ijpy  ^ou] J  i,aye  paid  to  the  plaintiff  for  thein>  had 

The  Liver-    they  been  supplied  under  the  agreement.    This  sum  the 
yooii  Gas  Co.  defendants  claimed  to  be  entitled  to  set  off,  under  the 

fourth  plea,  against  the  balance  claimed  to  be  due  to 
the  plaintiff  for  pipes  furnished  to  the  company,  pur- 
suant to  the  contract. 

It  appeared  that  the  defendants  did  not  want  the 
large  quantity  of  pipes  so  as  above  ordered  by  them, 
for  their  ordinary  works,  but  diat  tliey  had  ordered 
them  with  a  view  to  certain  contemplated  extensions  ct 
them,  within  the  act  of  parliament;  and  that  it  woald 
have  taken  them  about  eighteen  months  to  use  all  the 
pipes  they  had  on  hand  at  the  expiration  of  the  contract. 

The  contention  on  the  part  of  the  plaintiff^  was,  that 
the  company  were  only  entitled  to  demand  of  him  under 
the  contract,  sucb  quantities  of  pipes  as  they  might  from 
time  to  time  require  for  the  purpose  of  their  ordinary 
works,  and  not  an  indefinite  supply,  either  for  the  piir- 
pose  of  projected  new  works,  or  to  lay  up  in  stock,  and 
that  the  plaintiff  was  entitled  to  recover  a  reasonable 
price  for  the  excess* 

The  counsel  for  the  defendants  called  upon  the 
learned  judge  to  construe  the  contract,  and  to  say  whe- 
ther or  not  it  embraced  the  supply  of  pipes  for  extended 
works* 

<  The  learned  judge  thereupon  said,  that,'  in  his  opi- 
nion, the  plaintiff  was  bound,  under  the  terms  of  the 
agreement,  to  supply  the  company  with  all  such  pipes 
as  they  might  at  any  time  within  the  three  years  require^ 
for  all  works  they  were  actually  carrying  on  under  the 
authority  of  their  act  of  parliament,  whether  ordinary 
or  extended.  And  he  left  it  to  the  jury  to  say  whether 
or  not  the  pipes  so  ordered  by  the  company  were  re- 
quisite for  either  of  those  purposes. 
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The  jury  found  that  they  were  requisite  for  the  ex-        1848. 
tended  works ;  and  they  accordingly  returned  a  verdict        ■ 
for  the  defendants^  WBixKHotsa 

Tbk  Liter- 
Talfaurdf  Serjt.,  now  moved  for  a  rule  nisi  for  a  new  ^^^  ^^  ^^ 
trial,  on  the  ground  of  misdirection,  and  that  the  ver- 
dict was  against  evidence.     If  the   word  '' required/* 
in  the  contract,  was  to  be  understood  to  mean  requested^ 
there  is  no  doubt  that  the  defendants  had  given  orders 
for  pipes  which  the  plaintiff  had  failed  to  supply.     But 
it  is  submitted  that  the  fair  meaning  of  the  contract,  is, 
that  the  orders  of  the  company  should  be  restricted  to 
sucb  quantities  of  pipes,  &c.,  as  they  could  within  a 
reasonable  time  after  the  order  make  use  of;  and  that 
they  were  not  at  liberty  to  lay  up  a  stock  for  an  inde* 
finite  period*    IfVilde,  C.  J.    The  learned  judge  ruled 
that  the  company  were  entitled  to  call  for  any  quantity 
of  pipes  that  might  be  requisite  for  any  of  the  works 
they  were  actually  carrying  on  under  the  act.     How 
can  you  limit  it?]     By  their  ability  to  lay  them  down 
from  time  to  time.     [^Cresswell,  J.     The  plaintiff  might 
have  so  limited  it  by  the  agreement ;  but  the  difficulty 
is,  that  he  has  not  done  so.]     The  large  quantity  of 
pipes  that  the  company  had  in  stock  at  the  expiration 
of  the  term,  clearly  shewed  that  the  orders  they  had  so 
profusely  given  were  given  in  fraud  and  contravention 
of  the  fair  meaning  of  the  agreement. 

Wilde,  C.  J.  This  certainly  is  a  very  unfortunate 
case  for  the  plaintiff.  The  terms  of  the  agreement  are 
very  large,  and  on  the  plaintiff's  part  most  improvident. 
I  think  that  the  word  **  required''  meant,  not  all  such 
pipes  as  the  company  might  think  fit  to  order,  but  only 
such  as  were  requisite  to  supply  the  reasonable  wants 
of  the  company  in  the  course  of  the  execution  of  works 
aatfaorised  by  thehr  act  of  pai  liament.    And  the  learned 
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1848.       judge  seems  to  have  thought  so  too:  for,  be  left  it  to 

the  jury  to  say  whether  the  quantity  oi  pipes  ordered 

HiTsnousi   jjy  ^g  company  was  such  as  was  reasonably 


Tub  Liver-    ^or  the  works  they  were  then  carrying  on.     It  is  un- 
root. Gas  Co.  possible  to  hold  that  the  supply  was  to  be  limited  to 

the  replacing  of  worn  out  pipes*  The  jury  were  left 
to  apply  their  minds  to  the  evidence  that  was  laid  be* 
fore  them :  and  there  is  nothing  to  shew  that  they  bais 
not  properly  done  so.  I  see  no  reason,  therefore,  far 
saying  either  that  the  jury  were  misdirected,  or  thil 
their  verdict  was  not  warranted  by  the  evidence. 

CoLTMAN,  J.  I  also  am  of  opinion  that  there  is  do 
ground  to  find  fault  with  the  summing  up,  or  with  tin 
conclusion  at  which  the  jury  have  arrived.  The  qoestioi 
was  one  that  the  jury  could  not  enter  into  very  nicdy. 

The  rest  of  the  court  concurring, 

'   Rule  refined. 


HuKS  V.  Pawlett. 

The  court  re*    DURCHELL,  on  a  former  day  in  this  term,  obtained 

fosed  to  allow  ^  ^^^  j^—  ^  change  the  venue  from  MiMlaex  to 

the  venue  to  ^ 

be  changed       Cambridgeshire.     The   motion   was   founded   upon  ID 

after  ittue  affidavit  by  the  defendant's  attorney,  which  stated,  is 
nodce  of  trial  substance,  that  the  action  was  brought  to  recover  69L 
given,  upon  a  4&,  alleged  to  be  due  from  the  defendant  to  the  plaintif 
"^IwaT*  ^'^^  *°^  *"  respect  of  the  ploughing,  seeds,  labour,  crop- 
defendant  that  aff  Oe  mmierml  «t/ii€Met  oo  his  behalf  resided  in  the  eontjli 
which  it  was  proposed  to  chai^  it. 
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nng,  fixtaresi  and  effects  of  and  belonging  to  the  plain*        ]  848. 
tMF  as  an  out-going  tenant  of  a  farm  situate  and  being       — 
It  WiAech-Si'Maryj  in  the  isle  of  Ely,  and  county  of        ^^^* 
Dambridge^  which  was  purchased  by,  and  was  then  in      Pawlktt. 
the  possession  and  occupation  of,  the  defendant ;  that 
tbe  defendant  by  his  plea  had  denied  that  he  owed  any 
pvater  sum  than  18/.,  which  amount  he  had  paid  into 
Donrt}  and  thereupon  issue  had  been  joined}  and  notice 
of  trial  had  been  given  for  the  first  sitting  at  Wesi* 
m$uier  in  the  present  term ;  that  the  cause  of  action,  if 
aoy,  arose  in  the  county  of  Cambridge,  and  not  in  the 
Doanty  of  Middlesex ;  that  the  grounds  of  defence  of 
}ke  defendant  to  the  action,  were,  that  there  never  was 
any  agreement  on  the  part  of  the  defendant  to  take  or 
purchase  the  great  bulk  of  the  articles,  matters,  and 
things  mentioned  in  the  particulars  of  demand,  and  that 
the  claim  made  by  the  plaintiff  comprised  and  included 
rartous  articles,  matters,  and  things  for  which  the  plain- 
tiff was  not  entitled  to  payment  as  an  out-going  tenant, 
and  also  that  the  same  were  greatly  overvalued ;  that, 
If  the  action  were  tried  in  Middlesex,   much   greater 
expense  would  be  necessarily  incurred  than  if  the  trial 
took  place  in  the  county  of  Cambridge,  inasmuch  as  all 
the  material  and  necessary  witnesses /or  and  on  behalf  of 
the    defendant,  resided    in    Cambridgeshire,   and    were 
fanners  residing  near  to  the  said  farm,  and  the  labourers 
of  the  defendant  also  residing  upon  the  said  farm ;  that 
the  deponent  was   informed,   and   believed,  that  the 
above-named   plaintiff  resided  at   Sutlon-St.-^ames,  in 
Ike  county  of  Lincoln,  but  which  parish  adjoins  the 
eMnQr  of  Cambridge,  and  that  all  the  material  and 
necessary  witnesses  of  the  plaintiff  resided  in  the  county 
of  Cambridge  i  that  the  sole  question  to  be  tried  in  the 
action,  was,  as  to  the  custom  of  the  country,  in  the 
ponnty  of  Cambridge,  with  respect  to  the  taking  and 
quitting  of  farms  and  lands,  and  the  liability  of  the 
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1848*        in-cdniing  tenant  to  pay  the  out-^going  tenant  for  and  in 

—        respect  of  the  ploughing,  seeds,  lobour,  cropping,  fix* 

^"^         tures,  and  effects  of  iind  belonging  to  an  out-goiog 

Fawx^ett.     tenant  in  that  county,  and  that  a  jury  of  fiirmers  of 

the  county  of  Cambridge  would  be  better  able  to  decide 

questions  of  that  nature  than  a  jury  of  tradesmen  from 

the  county  of  Middlesex ;  and  that  the  expenses  would 

be  greatly  enhanced  by  a  trial  of  the  cause  in  Middlaeau 

T.  Saunders  now  shewed  cause,  upon  an  aflBdaTit 
fitating  that  the  writ  of  summons  in  this  action  wn 
issued  on  the  21st  of  February  last,  and  served  on  tbe 
22nd ;  that  an  appearance  was  entered  for  the  defend* 
ant,  according  to  the  statute,  on  the  8th  of  MvAi 
that  a  declaration  was  filed,  and  notice  thereof  serred 
on  the  defendant,  on  the  9tb;  that,  on  the  17th  and  24tli 
of  March  respectively,  the  defendant  obtained  orders  for 
time  to  plead ;  that  the  defendant  pleaded  on  tbe  S9tb; 
and  that  issue  was  joined  and  notice  of  trial  given  oa 
the  29th  of  April  He  submitted,  that,  coming  after 
having  obtained  time  to  plead,  and  having  pleaded,  tbe 
defendant  ought  to  have  shewn  special  circumstances  to 
warrant  the  application,  and  should  have  sworn  to 
merits :  Fouks  v.  Fisher  {a) ;  Archbold's  Practice.  (4). 

Burchellf  in  support  of  his  rule.  The  affidavit  upoo 
which  the  rule  was  obtained  discloses  ample  grounds  for 
changing  tlie  venue.  [/fV/efr,  C.  J.  Why  not  come  in  tbe 
ordinary  way?  The  defendant  has  twice  had  the  benefit 
of  time  to  plead.  Tlie  affidavit  as  to  special  grounds  is 
very  loose.  It  does  not  state  how  many  witnesses  theie 
are.  There  may  be  but  one.]  It  must  necessarily  be 
inferred  that  on  such  a  subject  the  witnesses  would  be 
numerous,    Enough)  it  is  submitted,  is  shewn  to  sati^ 

(a)  2  Dowh  P.  Ci  22.    .  (b)  8th  edit  by  Ckitts,  1171» 
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tlie  court  tliat  justice  will  be  best  administered  between        1848. 
the  parties   in  the  county  where  the  cause  of  action 
arose* 


W1LDE5  C.  J*  The  defendant  must  have  been  fully 
apprised^  when  the  declaration  came  to  his  hands,  of  the 
nature  of  the  plaintiff's  demand  against  him*  He  had 
then  all  the  information  necessary  to  enable  him  to 
judge  whether  or  not  it  would  be  proper  to  move  to 
change  the  venue.  Instead  of  adopting  the  ordinary 
coarse,  he  obtains  two  several  orders  for  time  to  plead, 
and  now,  at  the  eleventh  hour,  comes  for  leave  to  change 
the  venue  on  special  grounds,  —  the  effect  of  which,  if 
successful,  would  be,  to  postpone  the  trial  of  the  cause 
until  July  or  August  next*  To  justify  this,  he  should  at 
least  shew  circumstances  that  reasonably  entitle  him  to 
what  he  asks.  All  he  states,  is,  that  all  the  material  and 
Hecessarif  witnesses  on  his  behalf^  —  which  may  be  one 
only,  —  reside  in  the  county  of  Cambridge.  For  any 
thing  that  appears,  the  plaintiff  may  have  many  witnesses 
in  or  near  London.  The  defendant  was  bound  to  shew 
a  manifest  preponderance  of  convenience  in  trying  the 
cause  in  the  county  to  which  he  seeks  to  remove  the 
venue*  In  this  respect  his  affidavit  is  deficient ;  and, 
therefore,  I  think  his  rule  must  be  discharged* 

The  rest  of  the  court  concurring. 

Rule  discharged,  with  costs. 


Huns 

o* 

Pawlett* 
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May  3.  White  and  Others  v.  Woodwaed. 

Guarantee—  A  SSUMPSIT,  on  a  guarantee.  The  declaratioD 
"In conaidcr-  stated,  that,  before  and  during  the  times  tbemiH 

ation  of  your  .  , 

agreeing  after  mentioned,  the  plaintiffs  were,  and  still  continoed, 

to  supply  5.  warehousemen  and  wholesale  drapers;  that  also^  before 
uponcredi"  ^^®  commencement  of  the  suit,  to  wit,  on  &a,  thede- 
in  the  way  of  fendant,  by  a  certain  promise  in  writing,  signed  bj  the 

your  trade       defendant,  and  directed  to  the  plaintiffs,  addressed  and 

(the  amount  i  .      «.  .  i  » 

to  be  in  your  promised  the  plamtiffs  m  and  by  the  words  and  fignra 

own  diBcre-  following,  that  is  to  say,  —  "  Gentlemen,  in  consequence 

jSnte^'Jou  of  your  agreeing  to  supply  Mr.  Henry  Stater  with  goods 

the  due  and  upon  credit  in  the  way  of  your  trade  (the  amount  to  be 

regular  pay.  j^^  y^^^.  ^^^  discretion),  I  hereby  guarantee  you  the  doe 

sum  or  sums  and  regular  payment  of  such  sum  or  sums  as  he  miy 
as  he  may       qqw,  or  at  any  time,  and  from  time  to  time  hereafter, 

any  time,  and  ®^®  ^  y^"»  ^^  ^  ^®  persons  who  for  the  time  being 

from  time  to  may  comprise  your  firm,  and  against  any  loss  you  miy 

^™®    "^^  sustain  by  his  dealings  with  you ;  and  I  give  you  fiill 

you/&c.  My  liberty  to  extend  the  period  of  credit  to  the  said  Hemy 

liability  un«  Slater^  and  to  take  collateral  security  for  any  moneys  io 

ranteeTst^be  ^'^ich  the  said  Henry  Slater  may  be  indebted  to  you, 

limited  to  and  to  hold  over  or  renew  any  bills,  notes,  or  other 

principalsum,  securities  you  may  at  any  time  hold,  and  to  irrant  him 

mrunmng  "^  i      i  . 

account,  of       ^nd    the    parties   liable  upon    bills,    notes,  or  odier 

lOOA"  securities  any  indulgence,   and  to  compound,  concur 

tion  upon  this  *"  assignment,  or  otherwise  arrange  with,  and  to  release^ 

guarantee  him  and  them  respectively,  as  you  may  think  fit,  witboot 
stated  that 

the  plaintifi;  confiding  in  the  promise  of  the  defendant,  afterwards  supj^ied  & 
with  goods  to  the  amount  of  85/.  lOs,  ^.^  and  that,  although  the  credit  bad  ex* 
pired,  S.  had  not  paid  for  them, — of  which  the  defendant  had  notice  ;  and  slkged 
for  breach,  the  non-payment  of  the  amount  by  the  defendant^  on  request:  — 
Held,  that  the  guarantee  disclosed  a  sufficient  consideration,  and  that  the  de- 
claration was  good  on  general  demurrer. 

Held,  also,  that  the  omission  to  give  reasonable  notice  of  the  principal's  defalk 
if  it  would  have  amounted  to  matter  of  discharge,  should  have  been  pleaded. 
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262h  125*  7^*5  ready  to  be  paid  to  the  plaintiff;  and  the        ]8i8« 
defendants  further  say  that  they  never  were  indebted  to        — 
Ihe  plaintiff,  in  respect  of  the  said  sum  of  252/.  125.  7</„  ^^h"euou8» 
to  a  greater  amount  than  the  said  sum  of  252/.  125.  7^>    The  Liver* 
and  that  the  plaintiff  has  not  sustained  damages,  by  ^ooh  Gas  Co« 
reason  of  the  detention  thereof,  to  a  greater  amount 
than  the  said  sum  of  lOL;  wherefore,  &c,  —  verifica* 
tion. 

Secondly,  as  to  the  residue  of  the  said  first  count, — 
except  as  to  the  aiticles  covered  by  the  payment  into 
court  under  the  first  plea, — that  the  plaintiff  did  not  fur* 
nish  the  said  pipes,  or  any  of  them,  in  manner  and  formj 
&c«,  —  concluding  to  the  country. 

Thirdly,  to  the  said  residue  of  the  first  count,  pay* 
ment. 

'  Fourthly,  to  the  said  residue  of  the  first  count,  that, 
after  the  making  of  the  said  articles  of  agreement,  and 
during  the  said  period  of  three  years  from  the  date 
thereof,  to  wit,  on  &c.^  and  ^)n  divers  other  days  and 
times  during  the  said  period  of  three  years,  the  de- 
fendants, according  to  the  terms  of  the  said  agreement,* 
ordered  of  the  plaintiff  divers  lots  and  parcels  of  such 
pipes  as  in  the  agreement  mentioned  (being  other  and 
^different  pipes  from  the  pipes  in  the  first  count  alleged 
to  have  been  furnished  by  the  plaintiff  and  delivered  in 
JJverpool)^  which  were,  to  wit,  on  the  days  and  limes 
last  aforesaid,  required  by  the  defendants,  and  which 
jthe  plaintiff  was  then  bound  to  supply  to  the  defend- 
ants, according  to  the  said  agreement,  to  wit,  ten  thou- 
sand yards  of  pipes  of  seven  inches  diameter,  &c.  &c.; 
and  that,  although  the  times  for  the  plaintiff  to  have 
furnished  and  supplied,  and  to  have  delivered,  the  said 
several  pipes,  respectively  so  ordered  by  the  defendants 
as  in  this  plea  mentioned,  according  to  the  terms  of  the 
said  agreement,  had,  before  the  defendants  procured  the 

3  r  3 
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1848.        claration  In  this  case  discloses  no  substantial  ground  of 

•■'■^       action  accainst  the  defendant.    There  is  no  consideratioa 

White 

^^  for  the  promise  alleged.    In  Taylor  v.  Brexer  (u),  where 

Woodward,    a  person  performed  work  for  a  committee,  under  a  re- 
solution entered  into  by  them  ^*  that  any  service  to  be 
rendered  by  him  should  be  taken  into  consideration, 
and  such  remuneration  be  made  as  should  be  deemed 
right,''  —  it  was  held,  that  an  action  would  not  lie  to 
recover  a  recompense  for  such  work,  the  resolution  im* 
porting  that  the  committee  were  to  judge  whether  any 
remuneration  was  due.  ICressweUi  J.  In  that  case,  there 
was  no  agreement  to  do  any  service  at  allO     Neither 
is  there  here  any  agreement  to  supply  goods  to  Slater. 
[^fVilde^  C.  J.     Yes,   there  is:   the  amotint   is  discre- 
tionary, but  not  the  supply.]     In  BtyatU  v.  Flight  {b\ 
A.  agreed  to  enter  into  the  ser>'ice  of  jB.,  and  wrote  to 
him  a  letter  as  follows:  —  "I  hereby  agree  to  enter 
your    service    as   weekly    manager,   commencing  next 
Monday;  and  the  amount  of  payment  I  am  to  receire 
I  leave  entirely  to  you : "  A.  having  served  B.  in  that 
capacity  for  six  weeks,  —  Parke^  B.,  on  the  authority 
of  Taylor  v.  Brewer,  thought  that  this  amounted  to  i 
mere  honorary  obligation  on  the  part  of  J5. 

If  the  guarantee  itself  is  to  be  referred  to  for  the 
Consideration,  it  is  ambiguous  upon  the  face  of  it.  In 
Bailees  v.  Todd  (c),  the  guarantee  was  as  follows: — "I 
undertake  to  secure  to  you  the  payment  of  any  snms 
you  have  advanced,  or  may  hereafter  advance,  to  D^ 
on  his  account  with  you,  commencing  1st  Novemberf 
1831,  not  exceeding  2000/."  In  an  action  upon  this 
guarantee,  the  declaration  stated  that  the  plaintilT  bad 
opened  an  account  with,  and  thereon  made  advances 

not  shewn  that  the  8,'iA  was  a  (a)  1  M.  ^  S.  290. 

snm  which  Henry  Shier  owed  (6)  5M.SfW.ll4. 

at  the  time  of  the  commence-  (r)  8  Ad,  J^  E*  84(iw 

ment  of  the  suit  on  the  haiance 
of  a  running  account. 
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Whiti 


to^  D.f  commencing  on  &c.,  and  that  the  guarantee  1848. 
was  given  in  consideration  of  the  premises,  and  also  in 
consideration  that  the  plaintiff,  at  the  request  of  the 
party  guaranteeing,  would  continue  to  advance  further  Woodwabi>. 
sums  to  Z).  on  his  said  account  with  the  plaintiff:  and 
it  was  held  that  the  consideration  did  not  sufficiently 
appear  by  the  written  instrument,  to  support  such  de- 
claration. Lord  Denman^ — after  referring  to  Masoti 
V.  Pritchard  (a),  and  the  dicta  of  Paiieson,  J.,  in  James 
V.  Williams  (6),  and  of  Tindal^  C.  J.,  in  Hawes  v-  Ami' 
strong (c)j  —  there  says:  '^  I  must  confess  that  here  I 
cannot  sufficiently  see  what  the  consideration  is*  If 
I  were  to  conjecture,-  I  should  say  that  it  was  made  up 
of  two  considerations;  first,  a  forbearance  to  sue  for 
the  advances  already  made;  secondly,  the  future  ad- 
vances. But  such  a  consideration  is  inconsistent  with 
the  agreement  set  out  in  the  declaration.  According 
to  the  best  construction  I  can  put  on  this  instrument, 
the  declaration  does  not  describe  the  contract  correctly. 
It  would,  however,  be  a  sufficient  ground  for  making 
this  rule  absolute,  if  it  were  merely  uncertain  what  the 
consideration  is."  And  Patleson^  J.,  said :  "  This  in- 
strument does  not  contain  enough  to  satisfy  me  what 
the  consideration  is.  If  the  guarantee  were  merely  for 
future  advances,  then  such  future  advances  might  be 
considered  as  the  consideration  for  the  guarantee :  but 
that  does  not  apply  to  a  guarantee  comprehending  also 
past  advances.  All  these  cases  are  difficult  to  deter- 
mine: the  court  is  obliged  to  look  closely  at  the  instru* 
mcnt,  and  is  not  at  liberty  to  form  conjectures.  I 
cannot  myself  perceive  an  engagement  here  to  forbear 
suing  on  the  past  advances.     But,  supposing  the  in* 


(a)  l2Ea9t,  227.  (<j)    1  A.  C.  76l.,  1  Seott, 

h)  5B 
4'lf.;i95. 

vol.  T,  — C.  B.  So 


h)  5B.Sf  Ad.  1 109.,  3  iV:      661. 
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1848. 

White 

o. 

Woodward. 


strunoent  to  contain  such  an  engagement,  there  would 
be  an  equally  fatal  defecti  since  that  consideration  do€i 
not  appear  in  ttie  declaration."  The  language  of  the 
instrument  in  that  case  very  closely  resembles  that  de- 
clared on  here.  ItVilde^  C.  J.  What  is  the  ambiguity 
you  complain  of?]  Whether  the  consideration  con* 
sisted  wholly  or  in  part  of  past  supplies.  [^CrestweUj  J* 
The  consideration  is  ample :  it  is,  the  plaintiffs'  agreeing 
to  supply  Slater  with  goods  upon  credit.] 

The  declaration  should  have  averred  notice  to  the 
defendant  within  a  reasonable  time  after  the  supply  of 
the  goods.  This  question  was  first  broached  in  Fed 
V.  Tatlock  (a) :  and  in  Cremier  v.  Higginson  (&)^  in  tbe 
Circuit  court  of  the  United  States^  it  was  expressly  bdd 
by  Dr.  Siory^  that,  if,  upon  a  letter  of  guarantee  ad- 
dressed to  a  particular  person,  advancea  are  made  upoo 
the  faith  of  the  guarantee,  it  is  the  duty  of  the  persoa 
so  making  the  advances,  to  give  notice  thereof  within  a 
reasonable  time  to  the  guarantor,  otherwise  be  will  be 
discharged  from  all  liability  for  such  advances*  [Crat 
welly  J.  Suppose  the  defendant  had  no  notice  of  the 
supply  to  Slater^  and  no  notice  of  the  non-payment  by 
him,  until  the  amount  was  demanded  of  hiin,  what 
then?]  The  demand,  if  within  a  reasonable  tiiDe, 
would  be  notice.  llVilde,  C.  J.  You  do  not  shew 
that  it  was  not  made  within  a  reasonable  time.  The 
defendant  was  liable,  ipso  Jactoy  upon  Slater's  failure  to 
pay.]  Notice  should  have  been  averred  in  the  declan- 
tion.  In  Chitty  on  Pleading  (c),  it  is  said :  *^  An  a?e^ 
ment  signifies  a  positive  statement  of  facts,  in  oppositioo 
to  argument  or  inference  {d) ;  and  when  the  obligatioa 
on  the  defendant  to  perform  his  contract,  depended  on 


fa)  \Bo8.6iPuU.A>\g. 
(6)  1   Mawn's  Rep.  825., 
1  Story,  i?.  22.  33. 
(c)  7th  edit.,  p.  329. 


(d)  Citing  Hex  v.  H^nte, 
Cowp.  683,  684. ;  JBIsc  Ak^ 
tit  Pleat  and  Pleadhif,  (B)4. 
(i.  e.  (B.)  f.  4.) 


11  VICTORIA.  816 

^any  event  which  would  not  otherwise  appear  from  the  1848. 
.declaration  Co  have  occurred,  it  is  obvious  that  an  aveiv  — — 
ment  of  such  event  is  essential  to  a  logical  statement  of  ^'^^ 

the  cause  of  action,  and  should  precede  the  statement  Woodward* 
of  the  defendant's  breach.  Such  averments  in  a  special 
action  of  assumpsit,  usually  are,. —  first,  of  the  j^^/j/onn- 
anee^  or  excuse  for  non-performance,  of  a  condition- 
precedent,  or  of  the  happening  of  some  event  essential 
to  the  cause  of  action,  —  secondly,  that  the  defendant 
had  noiice  of  such  performance,  or  of  such  event,  —  and, 
-thirdly,  that  he  was  requested  to  perform  his  contract.'' (rz) 
&>,  In  Firth  v.  Thrtah  {lf\  it  was  held  that  special  facts 
renderiog  valid  a  deferred  notice  of  dishonour,  will  sup- 
port the  common  averment  of  notice.  [K  Williams^  J* 
In  tliat  case  the  averment  of  notice  means  due  notice.] 

The  liability  of  the  defendant  was,  in  the  contempla- 
tion of  the  parties,  only  to  arise  upon  an  ascertained 
balance  of  accounts  between  the  plaintiffs  and  Slater : 
and  it  does  not  appear  that  any  balance  ever  was  as* 
etrtained. 

T.  JoneSf  contra,  was  not  called  upon. 

•  WiLDX,  C.  J.  It  does  not  appear  to  me  that  there 
it  any  difficulty  in  this  case.  The  first  objection  is, 
that  the  instrument  declared  on,  shews  no  consideration 
for  the  defendant's  promise.  A  glance  at  the  guarantee 
snffioes  to  answer  that  objection.  It  begins-—"  In  con- 
sideration of  your  agreeing  to  supply  Mr.  Herny  Slater 
with  goods)  upon  credit,  in  the  way  of  your  trade  (the 
amotint  to  be  in  your  own  discretion),  I  hereby  gua- 
rantee you  the  due  and  regular  payment  of  such  sum 

(a)  ating   Cowi.   Dig.   tit.  (h)  BB.S^C.  887.,  Q  M.  S^ 

Thader,  (C.  50.)  &c ;    Bac.      R.  85^. 
Abr.  tit  Pletu  and  Pleading ; 
I  Wma.  Saund.  ftSSi,  n.  (8). 
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1848.       or  sums  as  he  may  now,  or  at  any  time,  and  from  time 

to  time  hereafter,  owe  to  you,  or  to  the  persons  who, 

for  the  time  being,  may  comprise  your  firm,  and  against 
WooDWiiRD.  any  loss  you  may  sustain  by  his  dealings  witli  yon," 
&c.  The  defendant  having  thus,  upon  the  face  of  the 
guarantee,  averred  that  a  consideration  has  been  given, 
it  is  not  open  to  him  now  to  controvert  what  he  has  so 
under  his  hand  admitted.  Though  not  quite  in  the 
usual  form  of  such  instruments,  I  think  it  is  suflSctent 
I  must  confess  I  see  no  ambiguity.  It  is  said  that  it  is 
doubtful  whether  the  guarantee  was  intended  to  cover 
past  supplies,  wholly  or  in  part.  It  seems  to  me,  how- 
ever, that  the  defendant  promises,  in  consideration  of 
future  supplies,  to  be  answerable,  to  the  extent  of  lOOL, 
for  any  debt,  whether  arising  from  past  or  from  future 
dealings.  As  to  the  rest,  the  declaration  avers  that 
goods  were  supplied  to  Slater^  upon  credit,  after  the 
date  of  the  guarantee,  and  that,  although  the  time  for 
payment  has  elapsed,  they  have  not  been  paid  for.  If 
there  be  any  matter  of  discharge,  arising  from  want  of 
notice,  or  otherwise,  that  should  have  come  by  way 
of  plea. 

CoLTMAN,  J*,  had  gone  to  chambers,  having  pre- 
viously intimated  his  concurrence  in  the  judgment  aboot 
to  be  pronounced. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
In  Johnston  v.  Nickolh  (a),  the  defendant  gave  a  gua- 
rantee in  the  following  form  -*  ^^  As  you  are  about  to 
enter  upon  transactions  in  business  with  Claridge  ,tL 
Co.,  with  whom  you  have  already  had  dealings,  in 
the  coarse  of  which  they  may  from  time  to  time  become 
largely  indebted  to  you ;  in  consideration  of  your  doing 

(a)  Antk,  Vol.  I.  p.  251  • 


n  VICTORIA.  817 

so,  I  hereby  agree  to  be  responsible  to  you  for,  and       ]  848* 

guarantee  to  you  the  payment  of,  any  sums  of  money       ^ 

which  that  firm  now  is,  or  may  at  any  time  be,  indebted  ^'** 

to  you**'     It  appeared  that  there  had  been  considerable   Woopwabj>« 
dealings  between   the  plaintiffs  and  Claridge  &  Co., 
prior  to  the  date  of  the  guarantee,  consisting  of  loans 
of  money,  payments  made  for,  and  goods  supplied  to, 
Claridge  &  Co.,  by  the  plaintiffs,  the  credit  upon  which 
had  not  then  expired ;  and  that  those  dealings  had 
been,  to  a  small  extent,  since  continued.     The  declara- 
tion alleged  the  existence  of  prior  dealings  between  the 
plaintifis  and  Claridge  &  Co.,  of  the  three  descriptions 
above  mentioned,  and  then  went  on  to  state,  that,  in 
consideration   that  the  plaintiffs  would  continue  such 
dealings  as  aforesaid  with  Claridge  &  C0.5  the  defendant 
promised  the  plaintiffs  to  be  responsible  for,  and   to 
guarantee  the  payment  of,  any  sums  of  money  which 
Claridge  &  Co.  then  were,  or  at  any  time  thereafter 
might  be,  indebted  to  the  plaintiffs  in  the  course  of  such 
dealings  as  aforesaid,  —  that  is  to  say^  as  well  in  respect 
of  the  said  sums  of  money  so  lent  and  advanced  on  credit 
as  q/oresaidj  and  of  the  said  sums  of  money  so  paid^  laid 
ouif  and  expended  on  credit  as  aforesaid^  and  of  the  said 
goods  so  sold  on  credit  as  aforesaid^  and  which  respective 
credits  were  wholly  unexpired   as  aforesaid  at  the  tifne 
of  the  making  of  the  said  promise^  as  also  in  respect  of 
such  dealings  so  to  be  continued  as  aforesaid^  —  so  that 
Claridge  &  Co.  should  not  be  called  on  to  pay  more 
than  2000/.     At  the  trial,  it  occurred  to  me  that  a  mere 
illusory  dealing  would  not  satisfy  the  guarantee ;  and 
I  left  it  to  the  jury  to  say  whether  or  not  the  dealings 
bad  been  bond  fide  continued.    The  jury  having  found 
a  verdict   for  the  plaintiffs,  the  court  held,  that  the 
guarantee  disclosed  a  sufficient  consideration   for  the 
payment  as  well  of  the  past  as  of  the  future  debt,  and 
that  the  declaration  was  good.    So,  here,  I  think  that 
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1848.  a  suflBcient  consideration  is  disclosed  on  the  face  of  the 
guarantee,  and  that  it  imports  that  the  continued  supply 
should  be  bon&Jide  and  to  a  reasonable  extent* 


"White 
Woodward. 


V.  Williams,  J.  I  also  think  the  plaintiff  is  entitled 
to  judgment.  I  considered  the  demurrer  to  be  so  fri- 
volous,  that  I  made  an  order,  at  chambers,  to  set  it 
aside.  The  court,  however,  thought  that  I  had  done 
wrong,  and  set  aside  my  order. 

Judgment  for  the  plaintiff. 


Afiril  17. 


Batty  v.  Marriott. 


A  foot-race  is  A  SSUMPSIT,  for  10/.  had  and  received  by  the  de- 

a  <'  lawful  fendant  to  the  use  of  the  plaintiff,  and  for  lOl  doe 

within  the  Plea,  non  assumpsit. 

pr^iso  in  the  ^^  j,,^  ^^jj^j  j^f^^^  ^y^^  assessor  for  tiic  sheriff  of  Yea*- 

c,  109.  8, 18.  i^^ir^i  on  the  39th  of  June  last,  it  appeared  that  a  fool* 

Two  persons  race  had  been  agreed  to  be  run  by  the  plaintiff  and  one 

a^footlraTe"  ^^^'^'  ^^^  ^^^'  *  ***^®'  ^^*'  ^^^^  °^  ''^^°^  deposited  IQL 

and  each  of  with  tlie  defendant  as  stakeholder,  the  whole  sum  to  bi 

thera  de-  handed  over  by  him  to  the  winner  of  the  race ;  that  the 

with  a  third  ^^^^  ^^^  ^"">  *"^  Askew  declared  the  winner;  and  tkil 


person,  the  the  plaintiff,  disputing  the  decision,  demanded  back 

whole  20/.  to  iQ/  f,.Qj„  ^he  defendant;  but  that  the  defendant,  no^* 

be  paid  over  to  ^  . 

the  winner :  withstanding  the  plaintiff  *s  protest,  paid  over  the  whdt 

--Held,  that  Qoito  Askew. 
the  loser 

cannot  re-  ^  verdict  was  found  for  the  plaintiff,  damages  lOL, 

cover  back  with  leave  to  the  defendant  to  move  to  enter  a  nontaiti 

his  deposit 

from  the  stakeholder. 
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if  the  court  should  be  of  opinion  that  the  money  was        1848. 

deposited  upon  a  lawful  contract  — — 

Battt 

Hugh  HiU^  in  Michaelmas  term  last,  accordingly  ob«  Mabbiott. 
tatned  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial. 
He  referred  to  Ciayion^.  Jennings  {a)^  Evans  w.  Pratt  {b\ 
Challand  v.  Bray  {c\  Applegarth  v.  Cdley  {d)^  Bentinck 
▼•  Ccmncp  (f),  and  Oliphant  on  Horse-racing,  p.  109  r 
but  be  mainly  relied  on  the  proviso  in  the  18th  section 
oftbe8&9  Fict.c.  109. 

Qgf&  shewed  cause.    Numerous  attempts  have  from 
time  to  time  been  made  by  the  legislature  to  suppress 
gaming  and   wagering.      By   the   2nd   section   of  the 
16  Car.  2.  c*  7.,  — -  which  was  levelled  at  fraudulent  and   i6  Car.  2« 
excessive  gaming,  —  it  is  enacted,  *'  that,  if  any  person  ^*  7*  «.  2. 
or  persons,  of  any  degree  or  quality  whatsoever,  at  any 
time  or  times  after  the  29th  oi  September^  1664,  do  or 
shall,— by  fraud,  shift,  cousenage,  circumvention,  deceit, 
or  unlawful  device,  or  ill  practice  whatsoever,  in  playing 
at  or  with  cards,  dice,  tables,  tennis,  bowles,  kettles, 
sliovel-board,  or  in  or  by  cock-fighting,   horse-racest 
dog^roatches,  Jbot'^aces^   or  other   pastimes,  game   or 
games  whatsoever,  or  in  or  by  bearing  a  share  or  part 
in  the  stakes,  wagers,  or  adventures,  or  in  or  by  betting 
DD  the  sides  or  hands  of  such  as  do  or  shall  play,  act, 
ridey  or  run  as  aforesaid, — win,  obtain,  or  acquire  to  him 
MT  themselves,  or  to  any  other  or  others,  any  sum  or 
mma  of  money,  or  other  valuable  thing  or  things  what- 
loerer,  — -  that  then  every  person  and  persons  so  offend^ 
tDg  as  aforesaid,  shall,  ipsofacto^  forfeit  and  lose  treble 
lie  sum  or  value  of  money  or  other  thing  or  things  so 
VOD,  gained,  obtained,  or  acquired,   the  one   moiety 

(a)  2  Sir  W.  Bloc.  706.  (c)  1  DowL  N.  S.  783. 

(b)  SM.S^O.  759.,  4  Scott,         (d)  lOM.S^IF.  728. 
N.R.S7B.  (e)  5  Q,B.  69$. 
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thereof  to  our  sovereign  lord  the  king,  his  heirs  and 
successors,  and  the  other  moiety  thereof  unto  the  person 
or  persons  grieved,  or  who  shall  lose  the  money  or  other 
thing  so  gained;  so  as  every  siicb  loser  and  person 
grieved  in  that  behalf,  do  or  shall  prosecute  and  sue  for 
the  same  within  six  calendar  months  next  ader  such 
play;  and,  in  default  of  such  prosecution,  the  same 
other  moiety  to  such  person  or  persons  as  shall  or  will 
prosecute  or  sue  for  the  same  within  one  year  next 
after  the  said  six  months  expired,"  &c«  And  the  8nl 
section,  *^  for  the  better  avoiding  and  preventing  of  all 
excessive  and  immoderate  playing  and  gaming  for  the 
time  to  come,''  enacts  *Uhat,  if  any  person  or  persons 
shall,  at  any  time  or  times  after  the  29th  of  September 
aforesaid,  play  at  any  of  the  said  games,  or  any  other 
pastime,  game,  or  games  whatsoever  (other  than  with  or 
for  ready  money),  or  shall  bet  on  the  sides  or  hands  of 
such  as  do  or  shall  play  thereat,  and  shall  lose  any  sum 
or  sums  of  money,  or  other  thing  or  things  so  played 
for,  exceeding  the  sum  of  100/.  at  any  one  time  or  meet- 
ing, upon  ticket  or  credit,  or  otherwise,  and  shall  not 
pay  down  the  same  at  the  time  when  be  or  they  shall  so 
lose  the  same,  the  party  and  parties  who  loseth  or  shall 
lose  the  said  moneys  or  other  thing  or  things  so  played 
or  to  be  played  for,  above  the  said  sum  of  100^,  shall 
not  in  that  case  be  bound  or  compelled  or  compellable 
to  pay  or  make  good  the  same ;  but  the  contract  and 
contracts  for  the  same,  and  for  every  part  thereof^  and 
all  and  singular  judgments,  statutes,  recognisances^ 
mortgages,  conveyances,  assurances,  bonds,  bills,  special- 
ties, promises,  covenants,  agreements,  and  odier  acts, 
deeds,  and  securities  whatsoever,  which  shall  be  ob- 
tained, made,  given,  acknowledged,  or  entered  into^ 
for  security  or  satisfaction  of  or  for  the  same,  or  any 
part  thereof,  shall  be  utterly  void  and  of  none  effect ; 
and  that  the  said  person  or  persons  so  winning  the  said 
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moneys  or  other  things,  shall  forfeit  and  lose,  treble  the        1848. 

value  of  all  such  sum  and  sums  of  money  or  other  thing 

or  things  which  he  shall  so  win,  gain,  obtain,  or  acquire, 

above  the  said  sum  of  100/.,"  &c.     Then  came  the  9     Marriott. 


Battt 


9^r^ne, 


Afififf  c»  14.,  the  1st  section  of  which,  —  reciting  that 
^  the  laws  then  in  force  for  preventing  the  mischiefs  c.  14.  «!  1. 
which  might  happen  by  gaming,  had  not  been  found 
sufficient  for  that  purpose,"  —  enacts,  ^'  that^  from  and 
after  the  1st  of  it/oy,  1711,  all  notes,  bills,  bonds, 
judgments,  mortgages,  or  other  securities  or  convey- 
ances whatsoever,  given,  granted,  drawn,  or  entered  into 
or  executed  by  any  person  or  persons  whatsoever, 
where  the  whole  or  any  part  of  the  consideration  of 
such  conveyances  or  securities  shall  be  for  any  money, 
or  other  valuable  thing  whatsoever,  won  by  gaming  or 
playing  at  cards,  dice,  tables,  tennis^  bowls,  or  other 
game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  game  at  any  of  the  games  aforesaid, 
or  for  the  reimbursing  or  repaying  any  money  know- 
ingly lent  or  advanced  for  such  gaming  or  betting  as 
aforesaid,  or  lent  or  advanced  at  the  time  and  place  of 
such  play,  to  any  person  or  persons  so  gaming  or 
betting  as  aforesaid,  or  that  shall,  during  such  play,  so 
play  or  bet,  shall  be  utterly  void,  frustrate,  and  of  none 
effect,  to  all  intents  and  purposes  whatsoever,  any 
statute,  law,  or  usage  to  the  contrary  thereof  in  anywise 
notwithstanding ;  and  that,  where  such  mortgages,  se- 
curities, or  other  conveyances  shall  be  of  lands,  tene- 
ments, or  hereditaments,  or  shall  be  such  as  incumber 
or  affect  the  same,  such  mortgages,  securities,  or  other 
conveyances,  shall  enure  and  be  to  and  for  the  sole  use 
and  benefit  of,  and  shall  devolve  upon,  such  person 
or  persons  as  should  or  might  have  or  be  entitled  to 
such  lauds,  tenements,  or  hereditaments,  in  case  the  said 
grantor  or  grantors  thereof,  or  the  person  or  persons 
incumbering  the  same,  had  been  naturally  dead,  and  as 
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Section  5. 


if  such  mortgages,  securities,  or  other  conveyaDces,  had 
been  made  to  such  person  or  persons  so  to  be  entitled 
after  the  decease  of  the  person  or  persons  so  incumbeiw 
ing  the  same ;  and  that  all  grants  or  conveyances  to  ba 
made  for  the  preventing  of  such  lands,  tenements,  or 
hereditaments,  from  coming,  to  or  devolving  upon,  sadi 
person  or  persons  hereby  intended  to  enjoy  the  same  u 
aforesaid,  shall  be  deemed  fraudulent  and  void,  and  of 
none  efiect,  to  all  intents  and  purposes  whatsoever."  Tbe 
2nd  section  enacts  **  that  any  person  or  persons  what- 
soever who  shall,  at  any  time  or  sitting,  by  playing  it 
cards,  dice,  tables,  or  other  game  or  games  whatsoever, 
or  by  betting  on  the  sides  or  hands  of  such  as  do  pliy 
at  any  of  the  games  aforesaid,  lose  to  any  one  or  more 
person  or  persons  so  playing  or  betting,  in  the  whdc^ 
the  sum  or  value  of  10^,  and  shall  pay  or  deliver  tbe 
same,  or  any  part  thereof,  the  person  or  persons  so 
losing  and  paying  or  delivering  the  same,  shall  be  at 
liberty,  within  three  months  then  next,  to  sue  for,  and 
recover,  the  money  or  goods  so  lost  and  paid  or  delivered, 
or  any  part  thereof,  from  the  respective  winner  or  winnen 
thereof,  with  costs  of  suit,  by  action  of  debt,"  Stc    And 
the  5th«section  enacts,  ^Uhat,  if  any  person  or  persooi 
whatsoever,  at  any  time  or  times  after  the  1st  of  Msy, 
1711,  do  or  shall, — by  any  fraud  or  shift,  cousenagei 
circumvention,  deceit,  or  unlawful  device,  or  ill  practice 
whatsoever,  in  playing  at  or  with  cards,  dice,  or  any  the 
games  aforesaid,  or  in  or  by  bearing  a  share  or  part  in 
the  stakes,  wagers,  or  adventures,  or  in  or  by  betting  on 
the  sides   or   hands   of  such  as  do  or  shall   play  ti 
aforesaid, — win,  obtain,  or  acquire  to  him  or  themselfesi 
or  to  any  other  or  others,  any  sum  or  sums  of  moneji  or 
other  valuable  thing  or  things  whatsoever,  or  shall,  at 
any  one  time  or  sitting,  win  of  any  one  or  more  person 
or  persons  whatsoever,  above  the  sum  or  value  of  iOl.$ 
that  then  every  person  or  persons  so  winning  by  such  ill 
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pnctioe  as  aforesaidy  or  winning  at  any  one  time  or        1848. 
nttiDg  above  the  said  sum  or  value  of  10/.,  and  being  ■■■ 

GQDvicted  of  any  of  the  said  ofiences,  upon  an  indict*  ^atty 
ment  or  information  to  be  exhibited  against  him  or  them  Mauriott*. 
for  that  purpose,  shall  forfeit  five  times  the  value  of  the 
ram  or  sums  of  money  or  other  thing  so  won  as  afore- 
said ;  and,  in  case  of  such  ill  practice  as  aforesaid,  shall 
be  deemed  infamous,  and  suffer  such  corporal  punish- 
ment as  in  cases  of  wilful  perjury ;  and  such  penalty 
shall  be  recovered  by  such  person  or  persons  as  shall 
sue  for  the  same  by  such  action  as  aforesaid."  The 
courts  have  held  that  the  words  "  cards,  dice,  or  other 
game  or  games,"  were  to  be  construed  by  the  former 
statute  of  16  Car.  2.  c.  7.,  and  to  include  horse-racing 
and  foot-racing:  Goodbtam  v.  Marley  {a) ;  Lynall  v, 
Longboihom.  (6)  The  question  is,  whether  a  party  who 
has  engaged  in  an  unlawful  transaction  of  this  sort,  can, 
after  the  event  has  happened,  demand  to  have  his  de- 
posit restored.  In  Hastelow  v.  Jackson  (c),  Ldttledale^  J., 
says:  **  If  two  parties  enter  into  an  illegal  contract,  and 
Bioney  is  paid  upon  it  by  one  to  the  other,  that  may  be 
recovered  back  before  the  execution  of  the  contract,  but 
not  afterwards.  In  the  case  of  persons  entering  into 
such  a  contract,  and  paying  money  to  a  stake-holder,  if 
the  event  happens,  and  the  money  is  paid  over  without 
dispute^  that  is  considered  as  a  complete  execution  of  the 
contract,  and  the  money  cannot  be  reclaimed ;  but,  if  the 
event  has  not  happened,  the  money  may  be  recovered." 
[Hugh  Hill  admitted  that  wagers  on  horse  and  foot- 
racing were  within  the  prohibition  of  the  16  Car,  2.  c.  7. 
and  9  Anne,  c.  14. ;  but  contended  that  those  statutes 
were  altogether  repealed  by  the  8  &  9  VicL  c.  109.]  s&9VioU 
The  15th  section  of  the  statute  last  referred  to,  professes  ^*  1^*  '•  1^* 

(a)  2  Sira.  1159.  •  (c)  ^B.S^C.  2^1.,  2  M.  <5' 

(6)  2  Wih.  36.  R.  209. 
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]  848*        to  repeal  the  1 6  Car.  2.  c.  7.,  and  so  much  of  the  9  Atmei 
■  f,  14«  as  was  not  altered  by  the  S  ic6  W.  ^.  c.  41.,  and 

Battt  gQ  much  of  the  18  G.  2.  c.  84.  as  related  to  the  9  Anne^ 
Mabriott.  ^  ^^'»  ^^  ^^  rendered  any  person  liable  to  be  indicted 
and  punished  for  winning  or  losing,  at  play  or  by  betting 
at  any  one  time,  the  sum  or  value  of  10/^  or,  within  the 
space  of  twenty-four  hours,  the  sum  or  value  of  2(Mi  — 
except  as  to  any  penalties  incurred  on  or  before  tlie  5th 
oi  March i  1844,  for  recovering  which  any  suit  should 
have  been  commenced  before  the  said  5th  oi  ManA^ 
and  the  proceedings  for  recovery  and  application  of  the 
same.  The  18th  section  enacts  *^that  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void ;  and  that 
no  suit  shall  be  brought  or  maintained,  in  any  court  of 
law  or  equity,  for  recovering  any  sum  of  money  or  vain- 
able  thing,  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been 
made."  And  then  comes  the  proviso  upon  which 
reliance  is  placed  on  the  other  side — *^  Provided  always, 
that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe 
or  contribute,  for  or  toward  any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  or  winners  of  any 
lawful  game,  sport,  pastime,  or  exercise."  The  5lh 
section  of  the  statute  of  Anne  is  repealed  by  the  8  &  9 
Vict.  c.  109.,  but  the  1st  and  2nd  sections,  which  eoi- 
brace  this  case,  are  left  untouched.  In  Vaniey  t.  Hid' 
man  (a),  this  court  held  that  the  8  &  9  Vict,  c  109.  i:18. 
does  not  preclude  a  party  who  repudiates  tlie  wager 
before  the  event  is  ascertained,  from  recovering  back 
from  the  stake-holder  the  amount  of  his  deposit    Tbe 

(a)  Ant^,  p.  271. 
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proviso  in  thst  aection  excepts  from  tlie  operation  of  the 
fbnner  acts  only  such  games  es  are  lawfuL 

Ht^i  Hill,  in  support  of  his  nite.  The  contract  upon 
which  the  money  in  this  case  was  deposited,  being  a 
legal  contract,  and  the  event  upon  tiie  happening  of 
which  the  money  was  to  be  paid  over  having  taken 
place,  and  the  defendant  having  parted  with  the  stakes, 
the  plaintiff  is  not  entitled  to  maintain  this  action.  At 
otNnmon  law,  it  is  clear,  a  foot-race  was  not  illegal.  The 
first  statute  tliat  makes  any  mention  of  foot-races,  is  the 
16  Car.  2.  c.  1.  s.  8*,  which  is  only  addressed  to  fraudulent 
uid  excessive  gaming:  Applegarih  v.  CoUey.  {a)  In 
Hodson  V.  Terrill  ifi),  a  cricket-match  was  held  to  be 
illegal,  by  force  of  the  9  Ann.  c.  14.,  where  the  stake 
exceeded  10/.  The  5  &  6  ^  4.  f.  41.,  an  act  to  amend 
the  law  relating  lo  securities  given  for  considerations 
■rising  out  of  gaming,  usurious,  and  certain  other  illegal 
timnsactions,  —  reciting,  amongst  others,  the  statute  of 
9  Ann.  c.  14.,  —  enacts,  in  s.  ].,  that  securities  given  for 
BOiuiderations  arising  out  of  illegal  transactions,  shall 
not  be  void,  but  shall  be  deemed  to  have  been  given  for 
in  illegal  consideration :  and  the  Srd  section  repeals  so 
nuch  of  the  9  Ann,c.  14.  as  enacts  that  such  securities 
diall  enure  for  the  benefit  of  the  parties  in  remainder. 
rhe  question  here  is,  whether  the  contract  falls  within 
he  enacting  part,  or  within  the  proviso,  of  the  8  &  9  Fid. 
:  109.S.  18.  Ifwithin  the  latter,  as  it  is  submitted  it  does, 
t  is  perfectly  valid ;  the  true  construction  of  the  proviso 
icing,  that,  where  the  whole  sum  subscribed,  —  whether 
ty  two  persons  or  by  many,  —  is  lo  be  awarded  to  the 
vinner  of  a  lawful  game  or  pastime,  the  contract  is  valid. 
rhe  object  of  the  statute  is,  not  to  restrain  persons 
Vom  playing,  but  to  restrain  them  from  merely  betting 
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184>^.  or  gambling  on  the  event.  This  plainly  appears  from 
the  recital,  which  is,  '*  that  the  laws  heretofore  made  in 
re^raint  of  unlawful  gaming  have  been  found  of  no  avail 
JMabriott.  to  prevent  the  mischiefs  which  may  happen  therefirom, 
and  also  apply  to  sundry  games  of  skill,  from  which  the 
like  mischiefs  cannot  arise."  And  that  statute  repeals 
the  whole  of  the  9  Ann.  c.  14.  except  that  part  which  is 
altered  by  the  5  &  6  fV.  4*  c.  41.,  and  which  has  no  ap- 
plication to  the  present  case.  In  Clayton  v.  Jennings  (o), 
•Asian,  J«,  mentions  a  case  of  Connor  v.  Quick  (6),  where 
the  court  "  took  a  distinction  between  running  a  horse 
for  50/.,  which  was  lawful,  and  betting  on  the  side  of  the 
horse,  which  was  not  so.''  The  same  distinction  is 
taken  by  Tindal,  C.  J.,  in  Evans  v.  Pratt,  (c)  So,  in 
Challand  v.  Bray  (</),  a  wager  of  25L  a  side  on  a  trotting- 
match,  to  be  trotted  along  a  turnpike-road,  —  the  parties 
being  respectively  the  owners  of  the  horses^  —  was  hdd 
to  be  a  legal  race,  within  the  18  G.2.  c.  34.  s.  1.;  aod 
therefore  a  party  who,  according  to  the  terms  of  the 
wager,  had  forfeited  his  deposit-money,  was  held  not 
entitled  to  recover  it  back  from  the  stakeholder.  [Ovst* 
iDellf  J.  Because  the  statute  expressly  made  the  race 
legal.]  So,  here,  the  transaction  is  expressly  made 
legal  by  the  proviso  in  the  8  &  9  Vict.  c.  109.  ^18.  lo 
Emery  v.  Richards  {e\  it  was  held,  that  a  wager  of  less 
than  10/.  on  a  foot-race,  to  be  run  for  a  sum  under  lOL, 
before  the  statute  8  &  9  Vict.  c.  109.  5. 18.,  was  legsl  and 
valid,  and  neither  of  the  betters  could  recover  back  his 
stake  from  the  stakeholder  before  the  determination  of 
the  event.  Parke,  B.,  there  says :  '^  The  point  has  beea 
already  decided  by  the  case  of  Appl^arik  v.  CoUejf, 
This  is  not  gaming  on  ticket,  because  here  the  money 

(a)  2  W.Bi.  706.  (c)  8 3f . ^^ G. 759.,  4 &i<4 

(b)  Not  otherwise  reported.  N.  R,  378. 
Stated   then  to  have  been  de-  (d)  1  DowL  iV.  S,  785. 
cided  about  1  O.  3.  («)  14  M.  S^  W.  7f  8. 
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was  parted  with;  nor  is  it  excessive  gaining  within  the  1848. 
statute.  If  80,  the  transaction  was  valid,  and  the  con- 
tract binding;  and  therefore  one  of  the  parties  cannot 
determine  it  by  a  simple  countermand,  without  the  con»  Maubiott* 
sent  of  all  the  other  parties  depositing."  In  Bentincks. 
C<mnop{a\  the  betting  was  on  ticket  or  credit;  and  that 
was  one  of  the  cases  that  the  legislature  had  in  its 
view  when  framing  the  8  &  9  Vict.  c.  109.  The  language 
of  the  enacting  part  of  the  18th  section  of  that  statute 
will  be  abundantly  satisfied  by  holding  the  proviso  to 
apply  to  all  cases  of  subscription  to  a  lawful  game, 
whether  the  persons  so  subscribing  be  the  immediate 
parties  to  the  game,  or  strangers.  [Coltman^  J.  The 
statute  9  Anru  c.  14.  is  not  altogether  repealed,  but  is 
modified  by  the  5iL6  ^.  4.  c.41.  Suppose,  instead  of 
money,  the  deposit  had  been  of  a  promissory  note,  could 
an  action  have  been  maintained  upon  the  note?]  The 
statute  of  Anne  may  be  still  existing  to  the  modified 
extent  suggested. 

Wilde,  C.  J.  Considering  the  subject-matter  to 
which  this  act  of  parliament  applies,  it  cannot  excite 
surprise  that  difiiculty  should  be  felt  in  determining 
whether  or  not  certain  cases,  that  are  obviously  not 
within  its  words,  were  within  the  contemplation  of  the 
legislature.  In  construing  the  proviso,  I  can  only  look  to 
the  plain  meaning  of  the  language  in  which  it  is  couched ; 
and  to  that  I  must  give  eifect,  unless  I  find  in  it  something 
repugnant  to,  or  inconsistent  with,  the  general  scope  and 
object  of  the  act.  The  first  question  in  this  case,  is, 
whether  a  foot-race  is  a  lawful  game.  What  renders  it 
unlawful  ?  The  statute  9  Anne,  c.  14.,  is  relied  on.  Upon 
the  other  hand,  it  is  insisted  that  the  statute  of  Anne  is 
repealed :  and,  so  far  as  that  question  is  concerned,  I 

(a)  5Q.B.  6p.3. 
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think  it  is*     The  question  is,  what  is  the  effect  of  the 
enacting  part  of  the   18th  section  of  the  8  &  9  VicL 
c,  109.9  AS  controlled  by  the  proviso,  which  declares 
that  the  enactment  ^^  shall  not  be  deemed  to  apply  to 
any  subscription  or  contributioni  or  agreement  to  sub- 
scribe or  contribute,  for  or  toward  any  plate,  prize,  or 
sum  of  money  to  be  awarded  to  the  winner  or  winners 
of  any  lawful  game,  sport,  pastime,  or  exercise."    It 
appears  here,  that  two  persons  have  subscribed    lOL 
each,  and  that  these  two  sums  have  been  paid  into  the 
hands  of  the  defendant  as  stakeholder,  upon  the  under- 
standing that  the  whole  20/.  is  to  be  awarded  to  the  winner 
of  the  race.     Then,  the  race,  not  being  an  illegal  game, 
and  the  money  having  been  subscribed  by  these  two 
persons,  the  question  is,  whether  the  case  falls  within 
the  enacting  part  of  the  18th  section,  or  within  the  pro- 
viso.    There  may,  possibly,  be  a  difference  when  the 
money  is  not  placed  in   the  hands  of  a  stakeholder. 
The  difficulty   is   in   saying,   when   two    persons,  and 
only  two,  mutually  agree  to  put   down    a   stake,  the 
whole  of  which  is  to  be  paid  over  to  the  winner,  in  what 
respect  that  differs  from  a  wager.     At  the  same  time,  we 
cannot,  in  construing  this  act  of  parliament,  shut  oar 
eyes  to  what  was  passing  in  the  world  at  the  time  the 
statute  passed.     Horse-racing,  it  is  quite  clear,  was  not 
intended  to  be  discouraged :  and  many  races  run  with 
horses  are  match-races,  where  the  horse  of  one  persoa 
runs  against  the  horse  of  another,  for  certain  stakes  to 
be  awarded  to  the  winner.     The  act  of  parliament  in 
question  clearly  did  not  intend  to  prohibit  such  matches, 
which  are  within  the  express  terms   of  the   proviso. 
Here,  two  sums  of  10/.  each  having  been  deposited  by 
two  persons,  to  abide  the  event  of  a  lawful  race, — the 
whole  to  be  awarded  to  the  winner ;  the  case  is  clearly 
one  which  falls  within  the  words    of   the   proviso; 
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and  the  court  can  only  deal  with  the  precise  words  be-  J  848. 
fore  them.  It  would  be  extremely  difficult  to  frame  an 
act  of  parliament  upon  this  subject  that  should  be  free 
from  ambiguity.  The  difficulty  here  is,  in  seeing  in  what  Marbiott. 
respect  a  stake  to  which  only  two  contribute,  diffisrs  from 
a  wager.  But  I  feel  perfectly  safe  in  holding  that  this 
plaintiff  is  not  entitled  to  recover  back  the  sum  de- 
posited by  him,  inasmuch  as  there  was  no  illegality  in 
the  contract  upon  which  it  was  deposited.  Horse-racing 
was  not  meant  to  be  put  down ;  yet,  if  two  persons  only 
run  their  horses  one  against  the  other,  for  a  sum  of 
money,  that  is  clearly  a  wager.  This  case  seems,  how- 
ever, to  come  distinctly  within  the  words  of  the  proviso. 
I  see  no  ground  for  giving  to  the  language  of  the  statute 
a  construction  different  from  that  which  ordinarily  and 
properly  belongs  to  it.  If  no  tribunal  is  appointed  by 
the  parties,  the  law  must  decide  between  them.  In  no 
case  can  a  party  who  has  paid  money  upon  a  legal  con- 
tract, withdraw  from  that  contract  at  his  pleasure. 
For  these  reasons,  I  am  of  opinion  that  the  rule  for 
entering  a  nonsuit  must  be  made  absolute. 

CoLTMAM,  J.  I  also  am  inclined  to  think  that  the 
race  in  question  was  a  lawful  game,  and  that  the  statute 
of  9  AnnCf  c.  14.,  so  far  as  it  affects  the  question,  is  now 
repealed.  It  certainly  does  seem  to  be  a  singular  ano- 
maly, —  though  it  does  not  materially  affect  this  case, 
—  that  the  winner  of  a  race  should  be  entitled  to  re- 
cover the  stakes,  and  yet  that,  by  the  combined  opera- 
tion of  the  9  AntiCi  c,  14.  and  5  &  6  ^  4.  c.  41.,  if  a  pro- 
missory note  or  other  security  were  given  for  the  amount, 
be  would  be  precluded  from  availing  himself  of  it,  by 
reason  of  the  illegality  of  the  consideration,  {a)    It  is  diffi- 

(o)  "In  BarfeauY.  Walmsley  lesiery.Haden  (2 Campb.  438.), 
(2  Stra.  1249.),  Alcinbrook  v.  it  was  held  that  the  security 
Hail  (2  Wils.  309.),  and  JiTAl-     only,  and  not  the  conUract,  was 
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cult  to  say  that  this  contract  is  not  one  that  in  its  natare 
falls  distinctly  within  the  first  part  of  the  18th  section  of 


rendered  void  by  the  statute. 
And  in  Robinson  ▼.  Bland 
(1  W.  Bla.  260.)  Lord  Mans- 
field  expressly  stated,  that  it 
had  been  twice  judicially  deter- 
mined that  the  object  of  the 
legislature  was,  to  avoid  the 
security,  and  not  the  contract, 
in  order  to  give  courts  an  op- 
portunity to  examine  into  the 
merits  of  the  consideration ; 
and  there  are  certainly  other 
dicta  to  the  same  effect.  On 
the  ether  hand,  in  Young  ▼. 
Moore  (2  Wils.  6?.)  the  court 
of  Common  Pleas  held,  that 
the  statute,  bj  necessary  im- 
plication, made  void  the  con- 
tract, as  well  as  the  security ; 
and  it  is  evident  that  this  court, 
in  M'Kinnell  v.  Robinson 
(3  M.  <Sf  W.  440.),  inclined  to 
that  as  the  more  reasonable 
view  of  the  law.  The  ground 
suggested  by  Lord  Mansfield^ 
namely,  that  the  object  of  the 
legi8lature  was  to  give  the 
courts  an  opportunity  of  look- 
ing into  the  merits  of  the  con- 
sideration, is  evidently  unten- 
able. The  nature  of  the  con- 
sideration would  be  brought 
before  the  court  as  well  in  an 
action  upon  a  promissory  note 
or  bill  of  exchange,  as  in  an 
action  on  the  contract.  Besides, 
if  the  consideration  is  legal,  what 
is  there  for  the  court  to  inquire 
into,  and  why  in  such  a  case 
should  the  legislature  avoid  the 
security  at  all  ?  We  have  ad- 
verted to  this  section  of  the 
statute,  and  the  authorities  upon 
it,  as  they  were  much  pressed 
in  the  argument,  though,  in 
truth,  in  our  view  of  this  case, 
they  do  not  apply  to  the  ques- 
tion before  us;  and  we   only 


think  it  necessary  to  add  on 
this  point,  that,  whatever  mi^t 
have  been  the  opinion  of  diii 
court  as  to  the  true  oonstruc 
tion  of  the  clause  in  question, 
if  we  had  been  caUed  upon  to 
balance  the  authority  of  the 
earlier  decisions  against  each 
other,  and  to  decide  between 
them,  it  is  not  now  neoamij 
to  do  so;  for,  we  think  thit 
the  legislature,  in  passing  the 
5  &  6  WUL4.  <?.41.,  has  in 
fact  pronounced  its  decisioQ 
upon  this  point. 

"  That  act,  while  it  repeals 
so  much  of  the  statute  of  Anne 
as  makes  the  securities  void, 
expressly  enacts  that  they  shall 
be  deemed  to  have  been  gives 
on  an  illegal  consideration :  and 
it  is  impossible  to  impute  to 
the  legislature  an  intention  so 
absurd,  as  that  the  consideta- 
tion  should  be  good  and  capable 
of  being  enforced,  until  some 
security  is  given  for  the  amount, 
and  then  that,  by  the  giving  of 
the  security,  the  consideration 
should  become  bad."  —  Per 
Rolfe,  B.,  in  delivering  die 
judgment  of  the  court  of  Ex- 
chequer in  ApplegarUk  v.  CoHeif, 
10  M.Sf  JT.  731,2. 

In  Leapridge  v.  King  {Peake* 
Add.  Cases,  32.),  it  was  hdd, 
that,  although  the  9  Anne,  c.  14. 
made  void  all  securiHes  given 
for  money  lent  at  the  time  of 
play,  the  amount  might  be  re- 
covered from  the  borrower  in 
an  action  for  money  lent  But 
the  decision  in  Appkgarth  t. 
Colley  would  apply  to  money 
lent  at  the  time  of  play,  as  fallj 
as  to  money  won  at  play,  the 
implied  statutory  prohibition 
being  the  same  in  both 
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the  8  &  9  Vici.  c.  109.  But  for  the  proviso  at  the  end  of  1848. 
that  section,  this  transaction  might  fairly  be  held  to  be  a 
wager,  and  void.  It  is  like  a  wager,  because  there  are 
only  two  parties  to  it.  llie  proviso,  however,  was  evi-  Marriott. 
dently  intended  to  prevent  that  efiFect  being  given  to  the 
enacting  words  of  the  clause,  and  to  except  some  kinds  of 
gaming  and  wagering,  which  otherwise  would  have  been 
prohibited*  The  proviso  evidently  contemplated  the 
case  of  a  sweepstakes,  —  where  several  persons  sub- 
scribe to  a  stake  or  fund,  the  whole  of  which  becomes, 
under  certain  regulations,  the  property  of  the  winner.  It 
does  not,  however,  define  the  number  of  subscribers  or 
contributors :  and  it  seems  to  me  to  make  no  difference 
whether  the  number  of  such  subscribers  be  two  or  fifty. 
I  cannot  help  seeing  that  this  decision  may  have  the  efiect 
of  sanctioning,  in  a  great  degree,  that  which  it  was  obvi- 
ously the  general  policy  of  the  act  to  discourage.  We, 
however,  can  only  interpret  the  language  of  the  legis- 
lature as  we  find  it.  If  mischief  results,  the  legislature 
alone  can  apply  the  remedy. 

Cbesswell,  J.  I  also  am  of  opinion  that  a  nonsuit 
must  be  entered  in  this  case.  The  question,  as  it  seems 
to  me,  depends  upon  the  common  law  and  the  con- 
struction of  the  statute  of  8&9  Vict.  c.  109.,  —  the  statutes 
which  are  supposed  to  have  made  foot-races  illegal, 
having,  so  far  at  least  as  this  point  is  concerned,  been 
repealed.  At  common  law  there  clearly  was  nothing 
illegal  in  a  foot-race.  The  18th  is  the  only  section 
in  the  recent  act  that  prohibits  wagering.  It  enacts 
**that  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  shall 
be  null  and  void ;  and  that  no  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity,  for  recover- 
ing any  sum  of  money,  or  valuable  thing,  alleged  to  be 
won   upon   any  wager,  or  which  shall  have  been  de- 
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1848*  posited  in  the  hands  of  any  person  to  abide  the  event 
on  which  any  wager  shall  have  been  made.*'  That  en* 
actment  would  probably  have  embraced  this  case,  had  it 
Marriott,  not  been  for  the  proviso,  which  declares  "  that  this  enact* 
ment  shall  not  be  deemed  to  apply  to  any  subscription 
or  contribution,  or  agreement  to  subscribe  or  contribute, 
for  or  toward  any  plate,  prize,  or  sum  of  money,  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game^ 
sport,  pastime,  or  exercise."  This  proviso  was  manifestly 
intended  to  protect  certain  transactions  that  would 
otherwise  have  been  affected  by  the  prior  part  of  the 
clause.  A  contribution  to  sweepstakes  is  clearly  a  wager; 
but,  by  the  proviso,  the  prohibition  or  dtsqualification 
is  not  to  apply  to  any  subscription  or  contribution 
towards  any  plate  or  sum  to  be  awarded  to  the  winner 
of  any  lawful  game.  You  cannot,  from  the  words  only, 
infer  any  limit  to  the  number  of  subscribers  or  con- 
tributors. Though  there  are  two  subscribers  only,  it  is 
not  the  less  a  contribution  to  a  sum  to  be  awarded  to 
the  winner  of  a  lawful  game,  if  the  agreement  be,  that 
the  whole  sum  subscribed  shall  be  paid  over  to  the 
winner.  The  case  falls  clearly  within  the  proviso.  It 
might  have  been  different  if  contribution  to  a  plate  only 
had  been  mentioned;  but  the  words  are  plate,  prize,  or  sum 
qf  money.  The  race  in  question,  therefore,  being  a  lawful 
race,  and  the  prize  or  sum  of  money  being  to  be  awarded 
to  the  winner,  upon  a  contract  not  tainted  by  any  ille- 
gality, I  do  not  see  how  we  can  exclude  the  transaction 
from  the  benefit  of  this  proviso.  I  therefore  think  this 
rule  must  be  discharged. 

V.  Williams,  J.  I  am  of  the  same  opinion.  The 
plaintiff  is  seeking  to  recover  back  the  amount  of  the 
stake  deposited  by  him,  on  the  ground  that  the  contract 
upon  which  it  was  paid,  was  illegal.  Whether  the 
contract  was  illegal  or  not,  depends  upon  the  construe- 
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tion  of  the  18th  section  of  the  8  &  9  Vict.  c.  109.  I 
agree  with  the  rest  of  the  court,  in  thinking  that  the 
16  Car.  2.  c,  7.  and  9  Anne^  c.  14.,  so  far  as  they  related 
to  the  matter  in  hand,  are  repealed.  The  first  question, 
therefore,  is,  whether  a  foot-race  is  a  "  lawful  game, 
sport,  pastime,  or  exercise,"  within  the  proviso  of  the 
8  &  9  VicL  c.  109.  s.  18.  I  think  it  is.  Then,  the  next 
question  is,  whether  the  money  sought  to  be  recovered 
in  this  action,  is  a  ^'  subscription  or  contribution  for  or 
toward  a  sum  of  money  to  be  awarded  to  the  winner  of 
a  lawful  game.''  Clearly  it  is.  The  consideration,  there- 
fore, upon  which  the  money  was  deposited,  not  being 
illegal,  the  plaintiff  is  not  entitled  to  recover  it  back. 

Rule  absolute,  to  enter  a  nonsuit  (a) 
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(a)  Qtuere,  whether  the  se- 
oond  question  in  this  case 
might  not  he  put  thus :  *'  Does 
an  act  of  parliament  which 
forbids  wagers  upon  a  legal  race, 
bat  which  authorises  the  depo- 
siting of  subscriptions  towards 
an  open  fund^  the  amount  of 
which  is  to  be  received  by  the 
winner  at  such  race,  legalise 
a  wager  on  such  a  race,  pro. 
▼ided  the  wager  be  made  so 
far  in  the  form  of  a  subscrip- 
tioii  to  a  fund,  as  that  each 
party  deposits  the  amount  of 
bis  venture  in  the  hands  of  a 
stakeholder?"  The  object  of 
the  proviso  seems  to  have  been 
to  protect  contributions  to  a 
public  race-fund,  which,  though 
operating  as  wagers  between  the 
parties,  are  considered  to  be 
productive  of  public  benefit, 
from  being  treated  as  void  in 
respect  of  .their  substantial  re- 
semblance to  wagers ;  and  that 
the  effect  has  been  to  protect 
private  wagers  on  the  ground 


of  some  formal  resemblance 
which  they  bear  to  contribu- 
tions to  sweepstakes.  The  term 
^*  open**  is  not  in  the  statute ; 
but  the  proviso  speaks  of  a 
plate,  prize,  or  sum  of  money, 
ue,f  a  prize,  consisting  either 
of  a  plate,  or  other  specific 
chattel,  or  of  money  to  be 
"  awarded  '*  to  the  winner. 

As  the  plaintiff  demanded 
back  his  stake  from  the  de- 
fendant, the  stakeholder,  before 
the  amount  had  been  paid  over 
to  the  winner  of  the  wager,  he 
would  be  entitled  to  maintain 
the  present  action,  notwith- 
standing the  foot*race  had 
been  run  and  won,  unless  the 
wager  as  well  as  the  race  was 
legal.  See  Cotton  v.  Thurland^ 
5  T.  R,  405. ;  Lacau9sade  v. 
White,  2  Esp.  N.  P.  C.  629., 
7  T.  R,  535. ;  Bate  v.  Cart- 
wright,  7  Price,  540. ;  Smith 
V.  Bikmore,  4  Taunt,  474. ; 
Hastehw  v.  Jackson,  8  -B.  <J* 
C.  221.,  2  Mann.  S^  R.  209- 
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April  26. 


NoTLEY  V.  Webb. 


In  an  action       A  SSUMPSIT  by  an  indorsee  against  the  acceptor 

against  the  ^f  ^  ^jji  ^f  exchange  for  251. 

acceptor  of  an  ° 

accomrooda-         Pleas,  —  first,  that  the  defendant  did  not  accept  the 

don  bill,  the  bill,  —  secondly,  that  the  drawer  did  not  indorse,  — 
mortrndmn  thirdly,  that  there  was  no  consideration  for  the  accept- 
with  reference  ance,  as  between  the  drawer  and  the  acceptor,  and  that 

to  the  bill         ^j^g  plaintiff  was  a  holder  without  value.    Issue  thereon. 

declared  on,  , 

was  held  to  ^^  the  trial,  before  Lord  Denmarij  at  the  last  assizes 

be  admissible  for  the  county  of  Kent^  in  support  of  his  third  plea,  the 
"*.T^  f^^      defendant  put  in  the  following  document:  — 

hereby  ac-  "  Mem.     Mr.  George  Webb.     I  hereby  acknowledge 

knowledge        that  you  have,  for  my  accommodation,  accepted  a  bill 

t    t  you  have,  ^p  ^^^^  j^^^  herewith,  for  25t,  payable  three  months 

for  my  accom-  ^  r  j 

modation,         after  date ;  and  I  agree  to  provide  for  the  same,  when 

accepted  a  biU  Jue." 
of  even  date 

herewith,  for  Qn  the  part  of  the  plaintiff,  it  was  insisted  that  this 
&c'  and  I  '  memorandum  was  not  receivable  without  an  agreement 
agree  to  pro-     stamp. 

vide  for  the  p^^.  ^^^  defendant,  it  was  submitted  that  the  leinl 

same  when  ^  -    ,       ,  . 

due."  effect  of  the  document  was  no  more  than  a  mere  ac- 

knowledgment that  the  bill  therein  mentioned  had  been 
accepted  by  the  defendant  for  the  accommodation  of  the 
drawer  :  and  Tomkins  v.  Ashby  (a)  and  MuUeit  v.  Hut* 
chisofi  (b)  were  cited,  —  in  the  former  of  which,  the 
plaintiff  having  deposited  money  in  the  hands  of  the 
defendant,  received  from  him  the  following  memoranduni, 
<'  Mr.  T.  has  lefl  in  my  hands  200/.,''  and,  in  an  action 

(a)  QB.S^C.  541.,  92).  ^  (6)   1  B.S^C.  GSQ,  1  M.  4 

R.5^S.  R.522.,  SaSfP.9i. 
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to  recover  that  sum,  the  memorandum  was  held  to  be        ISI-S. 

admissible  in  evidence  without  a  stamp; — and,  in  the        

latter,  in  an  action  for  not  returning  bills  deposited  with 
the  defendant,  the  following  unstamped  memorandum,  Wkbb. 
signed  by  the  defendant,  was  held  admissible :  *^  I  have 
in  my  hands  three  bills,  which  amount  to  120/.  105.  6^., 
which  I  have  to  get  discounted,  or  return  on  demand." 
The  document  was  admitted,  and  a  verdict  was 
found  for  the  plaintiff  on  the  first  and  second  issues, 
and  for  the  defendant  on  the  third. 

Pelersdoifftioyf  moved  for  a  new  trial,  on  the  ground 
of  misreception  of  evidence.  He  submitted  that  the 
document  in  question  was  distinguishable  from  those 
produced  in  the  cases  cited  at  the  trial,  inasmuch  as 
here  there  were  words  of  agreement  that  were  not 
found  in  those  cases. 

WiLDE^  C.  J.  The  legal  effect  of  the  paper  pro- 
duced in  this  case  is,  simply  an  acknowledgment  that 
the  acceptance  referred  to  is  an  accommodation  accept- 
ance. The  words  at  the  end  give  it  no  greater  effect 
than  it  would  have  had  if  those  words  had  been 
omitted.  So  reading  it,  the  document  clearly  is  not  one 
that  requires  a  stamp. 

Cresswell,  J.  Suppose  the  words  had  been, — 
"  I .  hereby  acknowledge  that  you  have  lent  me  your 
acceptance  for  25/.,"  would  that  have  required  a  stamp  ? 
From  that  acknowledgment,  would  not  the  law  have 
implied  a  promise  to  provide  for  the  bill  at  its  ma- 
turity ?  If  so,  what  further  effect  have  the  words  that 
follow  ? 

The  rest  of  the  court  concurring. 

Rule  refused. 
3  H  4> 
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Henry  Watson  v.  Macquire. 

May  I. 

By  indenture    riiHIS  was  an  action  of  trespass  against  the  defendant, 

j^jjj  ^^ *  an  officer  of  the  sheriff  of  Norlkamplonshire^  for 

reciting,  that    seizing  and  converting  certain  household  furniture  and 

B.  having        effects  belonffinff  to  the  plaintiff. 

become  surety        rr*  "    <=»  • 

on  behalf  of  ^^^  defendant  pleaded  not  guilty,  and  not  possessed. 

A,  for  the  The  cause  was  tried  before  Mauley  J.,  at  the  last 

600A  due  assizes  at  Northampton.  The  goods  in  question  bad 
from  A.  to        been  seized   by   the  sheriff  under  an  execution  against 

^'>  ^^  one  John  Watson.     The  floods  had  oriffinallv  beloniwd 

consideration  »  ,      ,,r  i    .     i   t  .        V  .      'i  .  i 

of  C.*s  for-       ^^  *^^^^  Watson^  and  had  been  assigned  by  him  to  the 

bearing  pro-     plaintiff   under    the    circumstances    hereinafter    men- 

«*^'"f ,  tioned :  - 

against  A., 

A.y  for  the  In  the  year  1 846,  John  IVatson  having  appropriated 

purpose  of  to  his  own  use  a  sum  of  600/.,   with    which  he  had 

the  payment  ^^^"  entrusted  by  two  persons  of  the  names  of  Ann  Sabin 

of  the  600/.,  and  R.  H.  Lamb^  to  invest  on  mortgage,  and  proceedings 

*h  ^^h^  being  threatened  against  him,  his  brother,  the  plaintiff, 

required,  as  such  surety,  to  pay  the  same  to  C,  had  executed  a  bond  to  B„ 
conditioned  for  the  payment  to  J9.,  his  executors,  &c.,  of  600i!.  on  a  certain 
day ;  and  that,  for  the  better  securing  to  B,  the  payment  of  the  600^  in 
case  he  should  be  requireil,  as  such  surety,  to  pay  die  same  to  C,  A.  had 
agreed  to  grant,  &c,  his  household  goods  and  effects,  &c.,  to  B.y  — ^.,  in  con- 
sideration of  B.  having  become  such  surety,  granted  unto  B.  his  said  goodi 
and  effects,  &c.,  unto^  and  to  the  proper  use  and  behoof  of,  B.,  his  executors,  &c., 
for  ever.  The  indenture  contained  a  proviso  to  be  void  on  payment  to  C  of  6001, 
with  interest,  on  a  given  day,  —  a  covenant  by  A,  with  B,  to  pay  the  600iL  and 
interest  to  C,  and  to  indemnify  B.,  his  executors,  &c.,  from  the  payment  thereof, 
—  a  covenant  by  A,  for  quiet  enjoyment  by  B,  in  case  of  default,  —  a  coveDint 
to  insure,  —  and  a  power  of  sale  for  payment  to  C  of  the  600/.  and  interest: — 

Held,  that  this  indenture  was  properly  stamped  with  the  ordinary  deed  {ll,\5t) 
stamp,  without  either  an  ad  valorem  or  a  25/.  stamp,  —  the  bond  from  A,  to  S* 
having  been  stamped  with  the  progressive  duty  {51.)  upon  600/. 

Held,  that  B.  might  maintain  trespass  against  the  sheriff*  for  seizing  these 
goods  under  a  fi,  fa.  against  A.,  notwithstanding  that  up  to  the  time  of  the 
seizure  they  remained  in  A,*s  possession. 
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agreed  to  enter  into  a  bond  to  indemnify  Mrs.  Sabin        1848. 

and  Mr.  Ijamb  from  loss.     John  Watson  thereupon  ex-        

ecuted  a  bond  to  the  plaintiff,  bearing  date  the  21st  of      W^'^^" 
February f  1846,  in  the  penal  sum  of  1200/.,  conditioned     Macquire. 
for  the  payment  of  600/.,  with  interest  at  5  per  cent,  per 
annumj  on  the  21st  of  August  then  next.     This  bond 
was  stamped  with  a  5/.  stamp. 

John  Watson^  also,  on  the  26th  of  February^  1846, 
assigned  to  the  plaintiff  all  his  household  furniture  and 
effects,  by  a  deed,  of  which  the  following  is  a  copy :  — 

'^  This  indenture,  made,  &c.,  between  John  Watson,  Indenture  of 
of  &c.,  of  the  one  part,  and  Henry  Watson,  of,  &c.,  of  -^<*- 26. 1846. 
the  other  part:  Whereas,  the  said  Henry  Watson  having  Recital,  that 

become  surety  on  behalf  of  the  said  John  Watson,  for  P^i^^tiff  had 

become  surety 
the  payment  of  the  principal  sum  of  600/.,  now  due  and  f^r  j;  jp^  f^r 

owing  from  him  the  said  John  Watson,  to  Ann  Sabin,  600A  due 
of  &c.,  and  IL  H.  Lamb,  of  &c.,  in  consideration  of  their  J  ^    ' ,  * 
forbearing  proceedings  against  the  said  John  Watson,  R.  H,  L. ; 
for  recovery  thereof,  he  the  said  John  Watson,  for  the 
purpose  of  securing  to  the  said  Henry  Watson  the  pay- 
ment of  the  said  sum  of  600/.,  in  case  he  should  be  re- 
quired, as  such  surety  as  aforesaid,  to  pay  the  same  to 
the  said  Ann  Sabin  and  R.  H.  Lamb,  hath,  by  his  bond  and  that«7.  IF, 
or  obligation  in  writing,  bearing  date  the  21st  of  Fe^  had  given 
bruary,  instant,  become  held  and  firmly  bound  unto  the  ^^^  ^^  ^ 
said  Henry   Watson,   his  executors,  &c.,  in  the  penal  plaintiff, 
sum  of  1200/.,  conditioned  for  the  payment  unto  the 
said  Hemy  Watson,  his  executors,  &c.,  of  the  sum  of 
600/.  on  the  21st  of  August  next:  And  whereas,  for  the  and  had 
better  securing  to  the  said  Henry  Watson  the  payment  *^^  „  , . 
of  the  said  sum  of  600/.,  in  case  he  should  be  required,  goods,  &c.  to 
as  such  surety  as  aforesaid,  to  pay  the  same  to  the  said  plaintiff. 
Ann  Sabin  and  IL  H.  Lamb,   he  the  said  John  Watson 
had  agreed  to  grant,  bargain,  and  sell  the  several  house- 
hold  goods,   furniture,   and   other    effects   hereinafter 
mentioned,  in  the  manner  hereinafter  expressed  :  Now, 
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Proyiso  for 
redemption, 
on  payment 
to  A.  S,  and 
J».  ff.  L.  of 
600/.,  with 
interest,  on 
the  26th  of 
August  then 
next. 


Covenant  by 
J.  W.  with 
plaintiff,  to 
pay  the  600/. 
and  interest 
to  A.  S,  and 
R.  H.  L.,  and 


this  indenture  witnesseth,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said  Henry 
Watsofi  having  become  such  surety  as  aforesaid  of  the 
said  John  Watson^  he  the  said  John  Watson  doth  grant, 
bargain,  sell,  and  confirm  unto  the  said  Henry  Watson, 
his  executors,  administrators,  and  assigns,  all  and  sin« 
gular  the  goods,  household  goods,  and  furniture,  &c., 
whatsoever,  in  and  about  his  the  said  John  Wat- 
son^s  dwelling-house  and  residence  in,  &c.  aforesaid, 
and  all  other  his  effects,  of  what  nature  or  kind  soever, 
of  or  belonging  to  him  the  said  John  Watson,  To 
have  and  to  hold  all  and  singular  his  said  goods,  &&, 
and  other  effects,  and  every  of  them,  hereby  bargained 
and  sold,  or  mentioned  or  intended  so  to  be,  unto,  and 
to  the  proper  use  and  behoof  of,  the  said  Henry  Wah 
son,  his  executors,  &c.,  for  ever:  and  the  said  John 
Watson,  for  himself,  his  executors,  &c.,  all  and  singular 
the  said  household  goods,  &C.,  and  other  effects  hereby 
bargained  and  sold  as  aforesaid,  unto  the  said  Hewy 
Watson,  his  executors,  &c.,  against  him  the  said  Jokn 
Watson,  his  executors  and  administrators,  and  every 
person  and  persons  whomsoever,  will  warrant  and  for 
ever  defend  by  these  presents :  provided  always,  that,  if 
the  said  John  Watson,  his  heirs,  &c,  shall  pay  unto  the 
said  Ann  Sabin  and  22.  H.  Lamb,  or  the  survivor  of 
them,  her  or  his  executors,  &c.,  the  full  sum  of  SOOk 
together  with  interest  for  the  same  in  the  meantime, 
after  the  rate  of  51.  per  centum  per  annum,  on  the  26th 
of  August  next,  without  any  deduction  or  abatement 
whatsoever,  then  these  presents,  and  every  clause,  arti- 
cle, condition,  and  thing  herein  contained,  shall  cease, 
determine,  and  be  utterly  void :  and  the  said  Join 
Watson  doth  hereby,  for  himself,  bis  executors,  &c, 
covenant  with  the  said  Henry  Watsofi,  his  execotorsi 
&c.,  that  he  the  said  John  Watson,  his  executors,  &c^ 
shall  and  will  pay  to  the  said  Ann  Sabin  and  JR.  E 
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Lambj  their  executors,  Sec,  the  said  sum  of  600/.,  and  1848. 

interest  for  the  same,  after  the  rate  aforesaid,  at  the  — — 

time  and  in  the  manner  in  the  above-mentioned  pro-  W atsow 

viso  expressed,  and  save  harmless  and  keep  indemnified  Macqiorb. 

the  said  Henry  Watsofiy  his  executors,  &c.,  from  the  ^^  indemnify 

payment  thereof,  and  every  part  thereof:  and,  in  case  plaintiff^  bis 

default  shall  happen  to  be  made  in  payment  of  the  said  ^^  ^* 

sum  of  600/.  and  interest,  or  any  part  thereof,  in  the  the  payment 

manner  in  the  said  above-mentioned  proviso  expressed,  ^«^®of- 

and  according  to  the  true  intent  and  meaning  of  these  Covenant  for 

presents,  then  the  said  Henry  Watson  shall  and  may  ^^}  P^" 

session  bv 
peaceably  and  quietly  have,  receive,  and  enjoy,  to  his  plaintiff  in 

and  their  own  proper  and  absolute  use  and  behoof  for  case  of 
ever,  the  said  hereby  bargained  goods  and  premises,  ^ 
and  every  part  thereof,  without  any  lawful  let,  suit, 
trouble,  molestation,  or  denial  of  the  said  John  Watson^ 
his  executors,  &c.,  or  any  person  or  persons  claiming 
under  him :  and  the  said  John  Watson  doth  hereby  Covenant  to 
covenant  with  the  said  Henry  Watson^  that  he  the 
said  John  Watson  shall  and  will,  from  time  to  time, 
and  at  all  times  hereafter,  whilst  the  said  sum  of 
600/L  and  interest,  or  any  part  thereof  respectively, 
shall  remain  due  and  owing  to  the  said  Ann  Sabin 
and  22.  H.  Lamb  as  aforesaid,  at  his  own  costs  and 
charges,  well  and  sufficiently  insure  and  keep  insured 
the  said  hereby-bargained  goods  and  premises,  from 
loss  or  damage  by  fire,  in  the  full  sum  of  600/.  at  the 
least,  in  some  reputable  public  office  or  offices  for 
insurance  against  fire  in  London  or  Westminster^  and,  in 
case  the  said  hereby  bargained  goods  and  premises,  or 
any  part  thereof,  shall  happen  to  be  destroyed  or 
damaged  by  fire  whilst  the  said  principal  sum  of  600/. 
and  interest,  or  any  part  thereof  respectively,  shall  re- 
main due  and  owing  to  the  said  Ann  Sabin  and  iZ.  H. 
Lamb  as  aforesaid,  then  and  in  such  case  all  moneys 
which  shall  be  recoverable  by  virtue  of  such  insurance 
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shall  be  forthwith  laid  out,  under  the  direction  and  with 
the  approbation  of  the  said  Henry  tVaisan,  in  re-purchas- 
ing such  other  goods,  furniture,  and  effects,  in  the  place 
and  stead  of  such  of  the  said  hereby-bargained  goods 
and  premises  which  shall  be  so  destroyed  or  damaged 
by  fire  as  aforesaid,  or  in  repairing  the  same:  Provided 
also,  and  it  is  hereby  agreed  and  declared  between  and 
by  the  said  John  Watson  and  Henry  Watson^  that,  if 
default  shall  be  made  in  payment  of  the  said  sum  of 
600/.  and  interest,  as  aforesaid,  at  the  time  hereinbefore 
appointed  for  payment  thereof,  then  and  in  such  case, 
and  at  any  time  or  times  thereafter,  it  shall  be  lawful  for 
the  said  Henry  Watson^  his  executors,  &c.,  to  sell  and 
absolutely  dispose  of  all  and  singular  the  said  hereby- 
bargained  goods  and  premises,  or  any  part  thereof 
either  by  private  sale  or  public  auction,  for  such  price 
or  prices  as  the  said  Henry  Watson  shall  think  proper  or 
expedient,  and  shall  and  may,  by  and  out  of  the  moneys 
to  arise  therefrom,  retain  to  and  reimburse  himself  and 
themselves  all  such  costs,  charges,  and  expenses  as  be 
or  they  shall  incur  or  be  put  into  in  or  about  such  sale 
or  sales,  and,  in  the  next  place,  pay  unto  them  the  said 
Ann  Sabin  and  R,  H.  Lamb  the  said  principal  sum  of 
600/.,  and  interest,  or  so  much  thereof  as  shall  for  the 
time  being  be  then  due  and  owing,  and  shall  pay  over 
the  ultimate  surplus,  if  any,  of  the  money  to  arise  by 
such  sale  or  sales  as  aforesaid,  unto  the  said  John  Watson^ 
his  executors,  &c.,  for  his  and  their  own  use  and  benefit. 
In  witness,"  &c. 

This  indenture,  which  was  stamped  with  2l\L\5s* 
stamp  only,  being  offered  in  evidence  on  the  part  of  the 
plaintiff,  it  was  objected,  for  the  defendant,  that,  inas- 
much as  it  operated  as  a  security  for  an  uncertain  and 
unlimited  sum,  it  should  have  had  a  25/.  stamp.  It  was 
further  objected,  that,  as  the  goods  had  always  remained 
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in   the  possession   of  the  assignor,  John  WaUon^  the 
action  should  have  been  trover,  and  not  trespass. 

The  learned  judge  directed  the  jury  to  find  for  the 
plaintiff,  for  the  value  of  the  goods,  reserving  to  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  the  court 
should  think  either  of  the  above  objections  well  founded. 


1848. 
Watsoit 

V. 

Maoquiri 


Whitehwrst  now  moved  accordingly.  The  indenture  of 
the  26th  o^  February^  1846,  besides  operating  as  an  in-* 
demnity  to  the  plaintiff  for  any  loss  sustained  by  him  in 
consequence  of  his  having  become  surety  to  Mrs.  SaJbin 
and  Lamby  gave  the  latter  a  right  in  equity  to  insist 
upon  the  money  being  handed  over  to  them :  in  effect,  it 
operates  as  a  further  assurance  to  them.  \V.  Williamsy  J* 
Mrs.  Sabin  and  Lamb  are  no  parties  to  that  deed:  they 
have  no  equity  upon  it:  Garrard  v.  Lord  Lauderdale,  (a)] 
The  general  stamp  act,  55  G.  S.  c.  184.  sched.  part  I.  tit. 
Mortgage,  imposes  certain  ad  valorem  duties  upon  mort- 
gages, '*  where  the  same  respectively  shall  be  made 
as  a  security  for  the  payment  of  any  definite  and  certain 
sam  of  money  advanced  or  lent  at  the  time,  or  previously 
due  and  owing,  or  forborne  to  be  paid*,  being  payable : " 
it  then  proceeds  —  **  and,  where  the  same  respectively 
shall  be  made  as  a  security  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  be- 
come due  upon  an  account  current,  together  with  any  sum 
already  advanced  or  due,  or  without,  as  the  case  may  be, 
—  other  than  and  except  any  sum  or  sums  of  money  to 
be  advanced  for  the  insurance  of  any  property  comprised 
in  such  mortgage  or  security  against  damage  by  fire,  or 
to  be  advanced  for  the  insurance  of  any  life  or  lives, 
pursuant  to  any  agreement  in  any  deed  whereby  any 
annuity  shall  be  granted  or  secured  for  such  life  or 
lives,  —  if  the  total  amount  of  the  money  secured,  or 


(a)  2  Ru89. 4f  MylMy  451. 
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to  be  ultimately  recoverable  thereupon,  shall  be  toh 
certain  and  without  any  limits  25L'*  It  further  proceeds: 
**  But,  if  the  total  amount  of  money  secured,  or  to  be 
ultimately  recoverable  thereupon,  shall  be  limited  not  to 
exceed  a  given  sum,  —  the  same  duty  as  on  a  mortgage 
or  wadset  for  such  limited  sum.'*  Here,  the  deed  is 
given  to  secure  a  sum  that  is  uncertain  and  without  aoy 
limit.  [Wilde^  C.  J.  It  is  only  the  interest  that  is  on- 
certain»  The  principal  sum  is  not.]  In  estimating  the 
stamp-duty,  the  interest  is  taken  into  the  account,  where 
the  instrument  is  in  the  nature  of  a  guarantee.  [WiUe^ 
C.  J.  In  annuity  cases,  the  principal  sum  alone  governs 
the  stamp.  The  deed  of  assignment  here  is  merely 
ancillary  to  the  bond.  All  that  could  ever  become  doe 
would  be  the  amount  of  principal  and  interest  rematD- 
ing  unsatisfied  on  the  bond.]  In  Halse  v.  Peters  (a),  it 
was  held  that  the  limit  must  be  one  expressed  on  the 
face  of  the  deed ;  and  therefore  that  a  mortgage  far 
ISOOLf  with  covenants  for  payment  of  the  yearly  pre- 
mium and  other  costs  and  charges  of  an  insurance  of 
1000/.  upon  a  particular  life,  for  seven  years,  required 
a  25/.  stamp.  Ptirkej  J.,  there  says :  **  As  no  limit  ess 
be  assigned  to  the  sum  secured  in  this  case,  without 
looking  further  than  the  deed  itself,  the  security  must 
be  considered  as  falling  within  the  clause  which  imposes 
the  larger  duty."  (b)  Here,  the  deed  is  a  security  kt 
whatever  the  plaintiiF  may  be  called  upon  to  pay  to 
Mrs.  Sabin  and  to  Lamb  :  it  may  be  nothing,  or  it  may 
be  1000/;,  or  more.  In  Dickson  v.  Cass{c),  a  bond  was 
given  for  2000/.,  the  condition  of  which,  after  recitiiig 


(a)  2  B.  Si  Ad.  S07. 

(6)  In  Doe  d.  Scruton  v. 
Snaith,  1  M.  S^  Scott,  280.,  it 
was  held  that  a  mortgage  deed 
given  to  secure  3000/.,  and 
interest,  together  with  all  ex- 
penses incurred  in  the  execu- 


tion of  the  powers  of  sale,  9m., 
contained  in  the  deed,  and  tn- 
tere$t  thereon^  did  not  requR 
a  25^  stamp. 

(c)  1  B.  Si  Ad.  343.; and  lee 
Williams  v.  RamHntomy  10 
J.  B.  Moorcy  362. 
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that  A.  and  B.  had  opened  an  account  with  Z).,  £.,  P., 
and  G.9  as  bankers,  and  that  the  bankers  had  agreed  to 
discount  bills,  and  pay  in  advance  for  A.  and  B.  any 
sum  of  money  not  exceeding  1000/.  in  the  whole,  was^ 
that  Am^  B.J  and  C  should  satisfy  and  pay  the  bankers 
all  such  sums  as  they  should  advance  on  account  of  the 
accepting  or  paying  any  bills,  &c.,  together  with  such 
lawful  charges  and  allowances  for  advancing  and  paying 
such  bills  as  are  usually  charged  by  bankers  in  such 
cases,  and  interest :  and  it  was  held,  that  this,  being  a 
bond  to  secure  not  only  1000/.,  but  a  further  sum  for 
the  bankers'  charges  for  commission,  &c.,  the  stamp  of 
5l.  required  by  the  schedule,  part  I.  tit.  Bond^  ^'  given 
to   secure  a  sum  exceeding  500/.,  but  not   exceeding 
1000/.,"  was  not  sufficient.     Littledalej  J.,  there  said: 
^*  The  charges  incident  to  the  sums  advanced,  carry  the 
undertaking  on  the    part  of  the  surety   to    an    inde- 
finite amount."     AnA  Parke^  J.,  added:   ^*I  yield  with 
great  reluctance  to  the  objection  taken   to  the  stamp, 
but  I  think  it  well  founded,  because  the  charges  (exclu- 
sive of  interest)  w*ould  be  a  sum  exceeding  the  1000/.: 
the  stamp,  therefore,  is  not  sufficient."     [Wildej  C.  J. 
The   sole  object  of  the    deed,    is,   the   indemnity   of 
Henry  Watson^  the  plaintiff,  in  respect  of  his  liability  to 
pay   the   principal  and   interest  in  the   recited  bond.] 
That  is  so;  but  the  amount  of  his  liability  is  contingent 
and  uncertain.     [^Wilde^  C.  J.     Suppose  the  power  of 
sale  contained  in  this  deed  were  exercised,  what  is  the 
amount  that  the  plaintiff  would  be  entitled  to-  apply  in 
discharge  of  his   liability  to    Mrs.  Sabin  and  Larnb  ? 
600/.  and  interest,  provided  he  is  called  upon  to  pay  so 
much.     I  can  see  no  event  in  which  he  could  possibly 
be  called  upon  to  pay  more  than  600/.  and  interest.] 

The  form  of  action  was  misconceived.  The  goods 
had  never  been  in  the  plaintiff's  possession.  The 
action,  therefore,  should   have   been   trover,   and    not 
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trespass.  [CressnoeUf  J.  The  goods  were  the  plaintiff's 
goods,  and  the  defendant  seized  them.  Trespass  was 
the  proper  form  of  action.  The  possession  follows  tbe 
property.] 


Per  curidLm.  —  The  deed  in  question  was  properly 
stamped,  and  trespass  was  the  proper  form  of  action. 
There  will,  therefore,  be  no  rule. 

Rule  refused. 


Field  v.  Sawyer. 

^HIS  was  an  action  of  assumpsit.  The  declaratioD, 
which  was  delivered  on  the  8th  of  Januaiy^  con- 
tained the  common  indebitatus  counts  for  money  lent, 
money  paid,  work  and  labour,  and  money  due  upon 
an  account  stated.  The  particulars  of  demand  claimed 
various  sums,  as  having  been  paid  by  the  plaintiff,  as  a 
broker,  for  the  defendant,  upon  purchases  and  sales  of 
railway  shares. 

The  defendant,  on  the  29th  of  January,  pleaded,-* 
first,  non  assumpsit,  —  secondly,  a  set-off*,  —  thirdly) 
that  the  transactions  were  illegal  under  the  stock-jobbing 
act,  7  G.J2.  c.  8. 

On  the  4th  oiFehnway^  the  plaintiff  replied,  joining 
issue  upon  the  first  plea,  and  traversing  the  set-off  allied 
in  the  second  plea ;  and  he  demurred  to  the  last  plea. 

The  defendant  joined  in  demurrer  on  the  9th ;  and, 

on  the   7th  of  Aprils  the  issue  was  delivered,  with  a 
by  the  plain-  .  r      •  i   r        i  ^    •    •       •      i  •  /  ■/ 

tiff  asabroker    "otice  of  trial  for  the  second  sitting  in  this  term  [majf 

upon  the  pur-  5tb),  and  the  demurrer  was  set  down  for  argument, 
chase  and  sale 
of  railway  shares. 


May  6. 

The  courts 
after  notice  of 
trial  given  and 
counter, 
mandedy 
allowed  the 
defendant^ 
—  the  trial 
not  being 
delayed 
thereby,  — 
to  add,  upon 
terms,  a  plea 
that  the 
plaintiff  was 
not  a  sworn 
broker  of  the 
city  of  Lon-^ 
don,  in  an 
action  for 
work  and 
labour,  and 
money  paid. 
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The  defendant  afterwards  took  out  a  summons,  at 
chambers,  to  amend  his  third  plea,  and  to  add  a  plea 
that  the  plaintiiF  was  not  a  broker  duly  licensed  under 
the  9 Annexe,  16,  This  summons  was  heard  before 
CoUmany  J.,  on  the  20th,  when  the  learned  judge  allowed 
the  amendment  of  the  third  plea,  but  declined  to  allow 
the  defendant  to  add  a  plea.  The  plaintiff  counter- 
manded the  notice  of  trial.     On  the  28th  of  Aprils 
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Snarwy  for  the  defendant,  moved  for  a  rule  nisi  to  add 
a  plea  in  the  terms  proposed  by  the  summons.  The 
affidavit  upon  which  he  moved,  stated  the  above  facts, 
but  did  not  state  when  the  defendant  first  became  aware 
of  the  fact  that  the  plaintiff  was  not  a  sworn  broker. 
He  referred  to  Huber  v.  Steiner  (a),  where,  in  an  action 
upon  a  foreign  promissory  note,  the  court,  afler  issue 
joined,  allowed  a  defendant  to  put  in  a  plea,  shewing 
that,  by  the  foreign  law,  the  plaintiff's  right  of  action 
was  tolled  by  lapse  of  time ;  and  to  Smith  v.  Dixon  (5), 
where  the  court  of  King's  Bench  allowed  a  plea  of,  **  no 
contract  in  writing,"  to  be  added,  it  being  doubtful 
whether  the  defence  could  be  sustained  under  non  as- 
sumpsit. [Coltmany  J.  An  application  of  this  sort  is  not 
by  any  means  to  be  entertained  as  a  matter  of  course. 
The  defendant  knew,  as  soon  as  the  declaration  and 
particulars  of  demand  were  delivered,  that  the  plaintiff 
was  suing  in  respect  of  work  done  by  him  as  a  broker : 
and  he  was  bound  to  know  that  a  man  cannot  lawfully 
act  as  a  broker  in  the  city  of  London  without  first  being 
sworn  and  entering  into  a  bond,  which  bond  is  deposited 
in  the  office  of  the  chamberlain  :  and  it  is  not  until  the 
eve  of  the  trial,  that  the  defendant  bethinks  him  of  look- 
ing for  the  bond.  When  the  parties  were  before  me  at 
chambers,  I  thought  ttiis  was  not  a  case  in  which  the 


(a)  4  JIf .    «V   Scott,    328., 
2  Dawk  P.aiSU 

VOL.  V.  —  c.  B. 


(6)  4  DowL  P.  C.  571. 
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defendant  should  have  leave  to  add  a  plea  in  such  a 
stage  of  the  cause.]  The  defendant  was  certainly  bound 
to  know  that  the  plaintiff  ought  to  have  been  sworn ;  but 
he  was  not  bound  to  assume  that  the  statute  had  not 
been  complied  with. 

A  rule  nisi  having  been  granted, 


Hugh  Hill  now  shewed  cause.  The  question  b 
whether  the  plea  proposed  to  be  added,  is  a  plea  to  the 
merits,  or  whether  the  defendant  has  not,  by  his  laches, 
precluded  himself  from  asking  the  indulgence  of  the 
court.  The  affidavit  upon  which  the  rule  was  obtained 
does  not  state  when  the  defendant  first  became  aware  that 
the  plaintiiF  was  not  a  duly  sworn  broker.  Besides,  s 
judge  at  chambers  having  exercised  a  discretion  upoa 
the  matter,  and  this  not  being  an  appeal  from  bis  deci- 
sion, the  court  will  not  interfere*  {a) 

Snow^  in  support  of  his  rule.  It  sufficiently  appesn 
from  the  affidavit  upon  which  the  motion  was  foaoded, 
that  the  piaintiiF*s  failure  to  comply  with  the  provisions 
of  tlie  statute,  was  not  discovered  by  the  defendant  uatil 
after  he  had  pleaded.  The  application,  therefore,  is 
made  in  time.  And  the  cases  referred  to  on  moving  for 
the  rule,  shew  that  this  is  a  proper  case  for  the  exercise 
of  the  court's  discretion. 

Wilde,  C.  J.  The  defendant  by  this  rule  seeks  to  ' 
put  upon  the  record  a  plea  which  he  would  have  been 
entitled  to  plead,  as  a  matter  of  course,  if  he  had  asked 
leave  originally.  Having  let  slip  that  opportunity,  iie 
now  comes  to  ask  it  as  a  matter  of  indulgence,  under 
circumstances  which  in  my  opinion  entitle  him  to  it 

(a)  See   The  King  v.   The      4  Ad.  S^  E.  339. ;   «ted  aUc, 
Archbishop  of  York,  1  Ad.  4*  E,      p*  414. 
394.;  Sheriff  V.  Lady  Greaky, 
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according  to  the  practice  of  the  court.  I  cannot  per-  1848. 
ceive  that  there  is  anything  unjust  in  the  proposed 
defence.  The  plea  is  founded  upon  an  act  of  parliament 
passed  for  the  security  of  the  public,  imposing  regula-  Sawybb. 
tions  in  respect  of  matters  that  require  to  be  guarded 
with  more  than  ordinary  watchfulness.  If^  then,  there 
he  nothing  unjust  or  inequitable  in  the  nature  of  the 
defence  proposed  to  be  added,  is  there  anything  in  the 
circumstances  under  which  the  defendant  presents  him- 
self to  the  court,  to  disentitle  him  to  the  indulgence  he 
asks  ?  It  is  true  he  comes  at  a  late  stage  of  the  cause : 
but  the  term  late  is  relative ;  and,  the  plaintiiF  having 
(no  doubt,  properly,)  countermanded  his  notice  of  trial, 
he  will  be  able,  this  plea  being  added,  to  go  to  trial  quite 
as  soon  as  he  could  have  done  if  the  application  had 
Dot  been  made.  It  seems  to  me,  therefore,  that  this 
rule  ought  to  be  made  absolute,  upon  payment  by  the 
defendant  of  the  costs  of  the  amendment  of  the  third 
plea,  and  of  this  application,  pleading  within  a  week, 
and  taking  such  notice  of  trial  for  the  sittings  after  term 
as  the  plaintiff*  can  give. 

The  rest  of  the  court  concurring, 

Rule  absolute  accordingly. 
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May  12. 

To  entitle  a 
defendant  to 
a  suggestion 
to  deprive  the 
plaintiff  of 
costs,  under 
the  county 
court  act, 
9&10  r%ct. 
c.  95.  *.  129., 
all  the  excep- 
tions men- 
tioned in 
s.  128.  must 
be  negatived. 


MeETEN   V.    NiCHOLLS. 

# 

nnHIS  was  an  action  of  assumpsit  upon  two  bills  of 
exchange,  the  one  for  14/.,  the  other  for  ML 
The  defendant  suffered  judgment  by  default  as  to  the 
last-mentioned  bill,  and,  as  to  the  former,  pleaded,— 
first,  a  denial  of  the  defendant's  indorsement, — se- 
condly, a  denial  of  presentment, — thirdly,  a  denial  of 
notice  of  dishonour,  —  fourthly,  that  the  bill  was  in- 
dorsed by  the  defendant  in  blank,  and  delivered  to  ooe 
Smithy  and  paid  by  the  defendant,  and  that  Smith  after- 
wards, without  the  defendant's  consent,  delivered  the 
bill  to  the  plaintif}^  with  the  defendant's  indorsemeDt 
thereon,  the  bill  being  then  overdue.  Issue  having 
been  joined  on  these  pleas,  the  plaintiff  gave  notice  of 
trial  for  the  last  assizes  at  Kingston,  with  a  nodce  to 
assess  the  damages  upon  the  judgment  by  default. 

At  the  trial,  a  verdict  was  found  for  the  defendaot 
upon  the  issue  joined  on  the  fourth  plea,  but  there  was 
no  assessment  of  damages  on  the  judgment  by  default. 
There  was  no  certificate  that  the  action  was  fit  to  be 
brought  in  the  superior  court.  The  plaintiff  having 
received  the  postea,  and  given  notice  of  taxation. 


Talfourd^  Serjt.,  on  a  former  day  in  this  term,  ob- 
tained a  rule  on  the  part  of  the  defendant,  calling  upon 
the  plaintiff  to  shew  cause  why  he  should  not  bring  io 
the  postea^  in  order  that  a  suggestion  might  be  entered 
on  the  record,  to  deprive  the  plaintiff*  of  costs  under 
the  129th  section  of  the  9  &  10  Vict.  c.  95.  The  affi- 
davit upon  which  the  motion  was  founded,  stated, 
*'  that  the  action  was  commenced  on  the  24th  of  January 
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fast ;  that  the  plaintiff  and  defendant  were  then  dwell- 
ing within  twenty  miles  of  each  other,  to  wit,  within 
five  miles^ — the  residence  of  the  plaintiff,  as  described 
by  his  attorney  in  a  notice  served  in  this  action,  being. 
No.  16.  Camden  Cottages^  Camden  Town^  in  the  county 
Df  Middlesex^  and  that  of  the  defendant  being  No.  14. 
Bridge  Street^  Lambethy  in  the  county  of  Surrey^  where 
the  defendant  was  described  in  the  writ  of  summons,  as 
residing ;  and  that  the  cause  or  causes  of  action,  real 
ind  supposed,  arose  within  the  jurisdiction  of  the  court 
holden  under  the  9  &  10  VkL  c.  95.  within  which  the 
defendant  was  d<t'elling.'' 


1848. 
Meeten 
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Lush  now  shewed  cause.  The  128th  section  of  the 
9  &  10  Vict,  c.  95.  enacts  <^  that  all  actions  and  pro- 
ceedings which,  before  the  passing  of  that  act,  might  have 
been  brought  in  any  of  Her  Majesty's  superior  courts  of 
record,  where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the  cause  of  action  did 
not  arise  wholly  or  in  some  material  point  within  the 
jurisdiction  of  the  court  within  which  the  defendant 
dwells  or  carries  on  his  business  at  the  time  of  the  action 
brought,  or  where  any  officer  of  the  county  court  shall  be 
aparty^  except  in  respect  to  any  claim  to  any  goods 
and  chattels  taken  in  execution  of  the  process  of  the 
court,  or  the  proceeds  or  value  thereof,  may  be  brought 
and  determined  in  any  such  superior  court,  at  the  elec- 
tion of  the  party  suing  or  proceeding,  as  if  this  act  had 
not  been  passed."  And  the  129th  section  enacts,  ^Uhat, 
if  any  action  shall  be  commenced,  after  the  passing  of 
this  act,  in  any  of  Her  Majesty's  superior  courts  of 
recordj^r  any  cause^  other  than  those  lastly  hereinbefore 
tpecijiedj  for  which  a  plaint  might  have  been  entered  in 
any  court  holden  under  this  act,  and  a  verdict  shall  be 
entered  for  the  plaintiff  for  a  less  sum  than  20/.,  if  the 
said  action  is  founded  on  contract,  or  less  than  5/.,  if  it 
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be  founded  on  tort,  the  said  plaintiff  shall  have  jad^ 
ment  to  recover  such  sum  only,  and  no  costs ;  and,  if  a 
verdict  shall  not  be  found  for  the  plaintiff^  the  defend- 
ant shall  be  entitled  to  his  costs  as  between  attorney 
and  client,  unless,  in  either  case,  the  judge  who  shall 
try  the  cause,  shall  certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be  brought  in  such  superior 
court."  To  entitle  the  defendant  to  avail  himself  of 
the  129th  section,  it  was  incumbent  on  him  to  nega- 
tive all  the  exceptions  in  the  1 28th  section.  This,  the 
affidavit  in  the  present  case  has  not  sufficiently  done. 
For  any  thing  that  appears  to  the  contrary,  one  or  both 
of  the  parties  may  be  officially  connected  with  the 
county  court 


Talfourdf  Serjt.,  in  support  of  his  rule.  The  case 
appearing  to  be  within  the  clause  giving  jurisdiction  (a), 
it  lies  upon  the  other  side  to  shew  that  it  falls  within 
some  exception.  IV.  WiUiamSj  J.  The  128th  section 
gives  the  plaintiff  the  option  of  proceeding  in  the 
superior  court,  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant,  or  where  the  cause 
of  action  did  not  arise  wholly  or  in  some  material  point 
within  the  jurisdiction  of  the  court  within  which  the 


(a)  Section  58.>  which 
enacts^  ''  that  all  pleas  of  per- 
sonal actions,  nvhere  the  debt 
or  damage  claimed,  is  not  more 
than  9,01,  whether  on  balance 
of  account  or  otherwise^  may 
be  holden  in  the  county  courts 
without  writ;  and  all  such 
actions  brought  in  the  said 
court,  shall  be  heard  and  deter^ 
mined  in  a  summary  way,  in  a 
court  constituted  under  this 
act,  and  according  to  the  pro- 
visions of  this  act:  provided 
always  that  the  court  shall  not 


have  cognisance  of  any  actioD 
of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incor- 
poreal hereditaments,  or  to  any 
toll,  fair,  market,  or  franchise, 
shall   be    in    question,    or  in 
which  the  yalidity  of  any  de- 
vise,   bequeat,    or     limitatioo 
under  any  will  or  settlemeot, 
may  be  disputed,   or   for  aoj 
malicious    prosecution,  €x  fit 
any  libel  or  alander,  or  for  cri- 
minal conversation,  or  for  se- 
duction, or  breach  of  promise 
of  marriage." 
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defendant  dwells  or  carries  on  his  business  at  the  time 
of  the  action  brought,  or  where  any  officer  of  the  county 
court  shall  be  a  party.  You  must,  to  entitle  you  to  a 
suggestion,  shew  that  the  plaintiff  has  improperly  brought 
his  action  in  the  superior  court.]  That  which  is  matter 
of  proviso  or  exception  should  come  from  the  other 
side.  We  could  not  very  well  negative  the  plaintiff's 
being  an  officer  of  the  county  court.  That  is  a  fact  that 
lies  within  his  knowledge  only.  [WUde^  C.  J.  Your 
affidavit  does  not  even  negative  the  defendant's  being 
an  officer  of  the  county  court ;  and  that  he  must  know.] 
The  affidavit  at  least  shews  a  primd  facie  case. 
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W1LDE5  C.  J.  The  affidavit  upon  which  this  rule 
was  obtained,  does  not  shew  affirmatively,  as  it  ought  to 
do,  that  the  plaintiff  was  not  a  person  entitled  to  sue  for 
this  demand  in  the  superior  court.  It  is  no  part  of  our 
duty  to  neutralise  the  jurisdiction  which  the  legislature 
has  thought  fit  to  give  to  these  inferior  courts:  but  we 
are  bound  to  see  that  parties  who  seek  to  avail  them- 
selves of  the  129th  section,  make  out  a  clear  affirmative 
case.  It  is  not  enough  to  allege  merely  that  the  cause  of 
action  arose,  and  that  the  parties  are  resident,  within  the 
jurisdiction  of  the  county  court:  the  affidavit  must  go 
on  and  exclude  all  the  exceptions  in  the  128th  section; 
and  the  suggestion  must  do  the  same,  otherwise  it 
would  be  error  on  the  record. 

CoLTMAN,  J.  To  entitle  a  defendant  to  avail  himself 
of  the  129th  section  of  the  act,  he  is  bound  to  negative 
all  the  exceptions  contained  in  the  128th  section. 

Cresswell,  J.  The  defendant  clearly  must  shew  the 
special  circumstances  that  are  to  deprive  the  plaintiff  of 
Ihe  benefit  of  the  statute  of  Gloucester. 


3  I  4 
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V.  Williams,  J.  The  defendant  has  not  shewn 
enough  to  entitle  him  to  call  upon  us  to  deprive  the 
plaintiiF  of  costs :  he  ought  to  have  negatived  all  the 
exceptions  in  s.  128. 

Rule  discharged,  with  costs. 


May  12* 

Where,  in 
pursuance  of 
a  peremptory 
undertaking, 
the  record  is 
carried  in, 
and  the  cause 
is  entered  for 
trial,  but  is 
made  a  re- 
manet,  the 
plaintiff  is 
entitled  to 
discharge  a 
rule  absolute 
for  judgment, 
as  in  case  of 
a  nonsuit,  and 
to  enlarge  the 
peremptory 
undertaking. 


RlZZI  V.   FOLETTI. 

^N  the  1 9th  of  November  last,  the  defendant  obtaifled 
a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit^ 
which  was  on  the  24th  discharged,  upon  the  plaintiff's 
peremptorily  undertaking  ^^  to  proceed  to  the  trial  of 
this  cause"  at  the  adjourned  sitting  in  IJondon  after  that 
term.  The  record  was  duly  carried  in,  and  the  cause 
entered  for  trial,  on  the  2nd  of  December^ — which  was 
five  days  before  the  last  day  for  entering  causes  for 
trial ;  but,  in  consequence  of  the  pressure  of  business, 
no  new  causes  (except  undefended  causes)  were  tried  at 
tliat  sitting,  it  was  necessarily  made  a  remanet. 

On  the  seventh  day  of  Hilary  term  last,  the  defendant 
obtained  a  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit ;  and,  on  the  ninth  day, 

Bramwellj  for  the  plaintiff,  obtained  a  rule  nisi  to 
discharge  the  last-mentioned  rule,  and  to  enlarge  the 
peremptory  undertaking;  against  which, 


ChatTiock,  in  the  same  term,  shewed  cause.  The  de- 
fendant was  perfectly  regular  in  moving  for  a  rule  abso- 
lute for  judgment  as  in  case  of  a  nonsuit, — the  plaintiff 
having  failed  to  bring  on  the  cause  to  be  tried,  in  pur- 
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suance  of  his  undertakings  and  having  omitted  to  apply 
to  the  court  within  the  first  four  days  of  the  present 
term  to  enlarge  the  undertaking.  By  entering  into  that 
undertaking,  the  plaintiff  binds  himself  to  try  the  cause 
absolutely  and  at  all  events :  fFard  v.  Turner,  (a).  CoU" 
ridgCy  J.,  in  that  case,  says :  ^^  Here,  the  plaintiff  had 
failed  to  take  the  cause  down  for  trial,  and  been  in  default, 
and  the  defendant  consequently  had  a  right  to  his  remedy 
under  the  statute  (6),  and  had  a  rule  nisi  accordingly. 
That  rule  was  discharged,  not  because  it  was  improperly 
obtained,  but  on  condition  of  the  plaintiff's  undertaking 
to  try  the  action  at  the  next  assizes.  Then  comes  the 
question,  whether  there  was  any  default  on  the  part  of 
the  plaintiff  at  the  next  assizes.  In  one  sense  there  was 
none,  as  there  was  no  moral  fault,  and  no  neglect  on 
bis  part;  but,  in  the  sense  of  a  condition,  it  was  a 
peremptory  undertaking  to  be  responsible,  though  he 
had  no  control  over  the  circumstances  which  prevented 
the  trial.  The  plaintiff  should  have  applied  in  Mich-- 
aelmas  term,  to  enlarge  his  peremptory  undertaking; 
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(a)  5  Dwol  P.  C.  22. 

(6)  14  Geo.  2.  c.  17.  *.  1. 
The  statute,  reciting  that 
**  many  great  inconveniences 
have  arisen  to  the  subjects  of 
this  kingdom  by  means  of  de- 
laying the  trials  of  causes  be- 
tween party  and  party  after 
issue  joined,"  enacts,  '^  that, 
where  any  issue  is  or  shall  be 
joined  in  any  action  or  suit  at 
law  in  any  of  His  Majesty's 
eourts  of  record  at  Westminster, 
Sec,  and  the  plaintiff  or  plain- 
tiffs in  any  such  action  or  suit 
hath  or  have  neglected,  or  shall 
neglect,  to  bring  such  issue  on 
to  be  tried  according  to  the 
course  and  practice  of  the  said 
courts  respectively,  it  shall  and 
may  be  lawful  for  the  judge  or 


judges  of  the  said  courts  re- 
spectively, at  any  time  after 
such  neglect,  upon  motion  made 
in  open  court  (due  notice 
having  been  given  thereof,)  to 
give  the  like  judgment  for  the 
defendant  or  defendants  in 
every  such  action  or  suit,  as  in 
cases  of  nonsuit,  unless  the 
said  judge  or  judges  shall, 
upon  just  cause  and  reasonable 
terms,  allow  any;  further  time 
or  times  for  the  trial  of  such 
issue ;  and,  if  the  plaintiff  or 
plaintiffs  shall  neglect  to  try 
such  issue  within  the  time  or 
times  so  allowed,  then,  and  in 
every  such  case,  the  said  judge 
or  judges  shall  proceed  to  give 
such  judgment  as  aforesaid." 
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1 848.  and,  if  that  had  been  done,  no  donbt  the  court  would 
"— ~  have  looked  into  all  the  facts  of  the  case,**  So,  in  Petrie 
^'  V.  CuUen  (a),  it  was  held  by  CoUman  and  Maukf  JJ. 
FoLSTTi.  {dubitante  Tindal^  C.  J.),  that  a  peremptory  undertaking 
to  try  at  a  particular  sitting,  is  an  absolute  condition, 
the  breach  of  which  admits  of  no  excuse.  There,  the 
plaintiffs  gave  a  peremptory  undertaking  to  try  at  die 
sittings  after  Trinity  term,  but,  in  consequence  of  their 
neglecting  to  enter  the  cause  until  the  evening  of  the 
last  day  allowed  for  that  purpose,  the  cause  was  made  a 
remanet*  On  the  first  day  of  Michaelmas  term,  the 
defendant  obtained  a  rule  absolute  for  judgment  as  in 
case  of  a  nonsuit ;  and  the  court  refused  to  set  it  aside. 
<^  I  have  always  understood,"  says  Mauley  J.,  ^^  not- 
withstanding the  words  *  shall  neglect,'  which  occur  in 
the  statute,  that  the  meaning  of  a  peremptory  under- 
taking is,  that  the  party  undertakes,  at  all  events,  that 
the  trial  shall  take  place, — not  that  he  shall  do  his  best 
to  bring  the  cause  to  trial.  That  this  is  so,  is  clear 
from  two  circumstances,  —  first,  that,  in  case  of  defaolt, 
the  rule  is  absolute  in  the  first  instance;  for,  if  the  un- 
dertaking were,  as  is  suggested,  a  mere  undertaking  to 
use  reasonable  diligence  to  obtain  a  trial,  whether  it  had 
been  performed  or  not,  would  depend  in  each  case  upon 
^  the  particular  facts,  and  then  the  rule  would  be  a  rule 

nisi  only.  The  other  reason  is  this,  that  sometimes  a 
party  willing  to  give  a  peremptory  undertaking,  says  he 
cannot  undertake  to  try  at  the  next  sittings  or  assises, 
by  reason  of  circumstances  which  justify  a  longer 
postponement:  that  assumes  that  the  plaintiff  might  be 
guilty  of  a  breach  of  the  condition,  withdut  any  actoal 
default.  In  truth,  the  undertaking  to  try  within  a 
paiticular  time,  is  like  a  warranty  to  sail  on  or  before  a 
given  day,  for  a  breach  of  which  adverse  winds  form  no 

(a)  IM.SfG.  1020.,  8 Scott,  N.  R.  705.,  2D.SiL,604. 
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ekcuse."  Reliance  will  probably  be  placed,  on  the  other        1648. 
side,  upon   the   case  of  Loimley  v.  Dubcurg  {a\  where        — ^^ 
the  court  of  Exchequer  seem  to  have  adopted  a  different        ^^x*^ 
view  of  the  undertaking  from  that  entertained  by  this       Folbtti. 
eourt ;  and  also  upon  Rogers  v.  Vandercombe  (b\  where 
Wigktman^  J.,  though  professing  to  follow  the  course 
pursued  in  Ijamley  v.  Dubourgy  made  the  plaintiff  pay 
the  costs :  and  there,  it  may  be  observed,  the  discussion 
took  place  on  the  first  day  of  term.     IMauk^  J.     In 
Latmley  v.  Dubourgy  the  judges  refer  to  the  language  of 
the  statute,  but  not  to  that  of  the  rule.] 

Bramwelly  in  support  of  his  rule.  In  Petrie  v.  CuUen 
more  reliance  seems  to  have  been  placed  by  a  portion  of 
the  court  upon  the  language  of  the  rule,  than  upon  that 
of  the  statute.  If  the  form  of  the  rule  is  not  consistent 
with  the  statute,  no  length  of  user  will  sanctify  it. 
\Cressmelly  J.  May  not  an  absolute  undertaking  to  try 
be  one  of  the  ^^  reasonable  terms  "  upon  which  the  court 
is  authorised  to  allow  further  time  for  trial?]  No 
time  is  in  effect  given,  if  the  plaintiff  stands  pledged  to 
try  at  a  sitting  at  which  the  cause  cannot,  by  any  pos- 
sibility,  be  tried.  Lumlejf  v.  Dubourgy  it  is  submitted, 
lays  down  the  only  sound  rule.  There,  the  plaintiff, 
having  given  a  peremptory  undertaking  to  try  at  the 
hondon  sittings  after  Easter  term,  gave  notice  of  trial 
accordingly,  and  entered  the  cause,  which  had  been 
made  a  special  jury  cause,  on  the  last  day  for  entering 
causes  for  trial  at  those  sittings ;  and  the  cause  stood 
No.  20.  in  the  list ;  but,  there  being  only  two  days  for 
the  sittings,  if  was  made  a  remanet  to  the  sittings  after  ' 
Trinity  term :  and  it  was  held,  that,  under  these  cir- 
cumstances, the  plaintiff  was  not  in  default,  so  as  to 


(a)  1 4  JIf.  i^-  W.  295.,  3  D.  (h)  1  B.  C.  R.  183. 

Sf  L.  80. 
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entitle  the  defendant  to  judgment  as  in  case  of  a  nonsait 
for  not  proceeding  to  trial  pursuant  to  his  undertaking. 
PoUock^  C.  B.,  there  says :  *^  Where  a  plaintiff  gives  a 
peremptory  undertaking,  he  thereby  undertakes  to  pro- 
ceed to  the  trial  of  the  cause  according  to  the  practice 
of  the  court.  How,  then,  can  it  be  said  that  he  neglects 
to  do  so,  when  he  is  ready  to  try,  but,  from  the  illness, 
or  by  the  act,  of  the  judge,  the  cause  is  made  a  remanet? 
It  may  have  been,  that,  if,  in  this  case,  the  plaintiff  had 
entered  the  cause  sooner,  it  would  have  been  tried ;  bat 
a  party  having  a  particular  time  to  enter  a  cause,  he  is 
entitled  to  the  whole  time  which  the  course  and  practice 
of  the  court  allows  for  that  purpose ;  and  it  cannot  be 
negligence  in  a  suitor,  if  he  neglects  to  enter  it  sooner 
than  the  practice  requires*"  Alderson,  B.,  asks  ^  How 
can  a  plaintiff  be  said  to  neglect  to  try  an  issue,  when  its 
not  being  tried  was  the  act  of  the  judge,  over  which  be 
had  no  control  ?  "  ^^  It  is  argued,  however,"  the  learned 
baron  proceeds,  ^^  that  a  peremptory  undertaking  b  an 
undertaking  to  try  at  all  events :  but  that  is  not  so ;  for, 
the  rule  discharging  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  on  the  plaintiff's  giving  a  peremptory  under- 
taking, is  properly  the  act  of  the  court,  which  gives  the 
plaintiff  additional  time  to  try  the  cause.  In  the  first 
part  of  the  section,  the  same  word  neglect  is  used :  but 
it  is  the  established  practice,  that,  where  a  plaintiff  has 
made  no  default,  but  takes  his  cause  down  for  trial,  and 
it  is  made  a  remanet,  the  defendant  cannot  have  judg- 
ment as  in  case  of  a  nonsuit,  but  must,  if  he  is  anxious 
to  have  the  cause  tried,  take  it  down  by  proviso  (a); 
the  reason  of  which  is,  that  there  has  been%io  neglect  to 
proceed  to  trial  according  to  the  course  and  practice  of 
the  court.  Then,  it  having  been  decided  not  to  be  a 
neglectj  within  the  meaning  of  that  word  in  the  first 


(a)  See  King  v.  Pippet,  1  T,  R.  492. 
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branch  of  the  section,  what  reason  is  there  for  putting  a  1848. 
different  construction  on  the  latter  part  of  the  section  ?  I  — 
can  see  none."  And  in  Rogers  v.  Vanderconibe^  Wight'  ^"" 
man,  J.,  after  time  taken  for  deliberation,  held  that  the  JFolktti. 
court  has  the  same  power  to  grant  further  time  for  the 
trial  of  an  issue,  after  a  non-compliance  with  a  per- 
emptory undertaking,  as  before.  There,  the  plaintiff 
being  under  terms  to  try  at  the  sittings  afler  Hilary 
term,  applied  at  such  sittings  to  put  off*  the  trial,  on  the 
-ground  of  the  absence  of  a  material  witness,  when,  upon 
inspection  of  the  record,  it  was  found  that  it  had  been 
irregularly  entered;  and  the  cause  was  accordingly 
struck  out  of  the  paper.  On  the  first  day  of  the  ensuing 
Easier  term,  the  defendant  obtained  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit,  and,  on  the  day  fol- 
lowing, the  plaintiff  obtained  a  rule  nisi  to  set  aside  the 
last-mentioned  rule,  and  to  enlarge  the  peremptory 
undertaking :  and  the  court,  under  the  circumstances, 
made  the  plaintifi^'s  rule  absolute.  [Matde^  J.  All  that 
was  decided  there,  was,  that,  under  the  circumstances  of 
that  case,  the  court  was  not  stripped  of  the  power  to 
afford  some  relief.  It  was  not  necessary  to  embark  in 
the  conflict  of  authorities.]  According  to  the  fair  mean- 
ing of  the  undertaking,  the  time  for  going  to  trial  hai 
not  arrived.  [Maule^  J.  It  has  been  the  invariable 
practice  to  grant  a  rule  absolute,  upon  an  affidavit  such 
as  the  present.  I  have  always  considered  that  merely 
entering  the  cause  for  trial,  was  not  enough,  but  that 
the  plaintiff  was  guilty  of  a  default,  if,  from  any  cause, 
the  trial  did  not  take  place.  V.  Williams^  J.  The  forms  of 
the  rule  and  affidavit,  as  given  in  Tidd  (a),  are  remark- 
able. The  rule  is  —  *'  Upon  reading  the  rule,  &c,  and 
upon  the  undertaking  of  the  plaintiff /(?  bring  on  the  issue 
in  this  cquse^  to  be  tried  at  the  ■  sittings,  it  b 

(a)  Tidd'9  FormSf  8th  edit^  pp.  266^  267. 
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ordered  that  the  said  rule  be  discharged ;  and  further 
time  is  allowed  to  the  said  plaintiff  to  bring  on  the  issue 
to  be  tried,  pursuant  to  his  undertaking ;  and  the  same 
is  then  peremptorily  to  be  brought  on  to  be  triedJ*  And 
the   affidavit  is  —  *<  That  this  honourable  court  was 

moved  in  last term.  For  judgment  as  in  case  of 

a  nonsuit ;  and,  upon  shewing  cause,  the  plaintiff  per* 
emptorily  undercook  to  bring  on  the  said  cause  to  be 
tried  at  the  sittings  after  the  said  term,  whereupon  the 
annexed  rule  was  made:  and  this  deponent  further 
saith  that  the  plaintiff  AaM  not  proceeded  to  the  trial  of  the 
said  issue^  in  pursuance  of  his  said  undertaking.'*]  The 
obvious  meaning  is,  that  he  has  failed  to  do  his  best  to 
go  to  trial,  according  to  the  practice  of  the  court, — 
otherwise  the  party  has  not  had  further  tinie  to  try  the 
cause.  iMaulcj  J.  Tl)e  court  is  to  allow  further  time 
for  the  trial,  *'  upon  just  cause  and  reasonable  terms." 
We  might,  if  we  thought  fit,  grant  it  upon  condition  of 
his  paying  a  sum  of  money,  j  It  would  clearly  be  no 
compliance  with  the  act  to  impose  upon  the  party  a 
condition  the  performance  of  which  was  impossible. 


Wilde,  C.  J.  There  being  some  apparent  conflict 
between  the  case  in  this  court  and  those  in  the  court  of 
Exchequer  and  in  the  bail  court,  we  will  take  an  op* 
portunity  to  consult  the  other  judges. 

Cur.adVmVulL 


Cresswell,  J.,  now  delivered  the  opinion  of  the 
court : 

In  this  case,  a  rule  for  judgment  as  in  oase  of  a  non- 
suit was  discharged  upon  a  peremptory  undertaking. 
It  appears  that  the  plaintiff  duly  entered  the  cause  for 
trial,  and  did  all  he  could  to  procure  it  to  be  tried, 
pursuant  to  his  undertaking;  but  the  court  did  not 
arrive  at  the  case,  and  therefore  it  was  not  tried.    On 
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the  second  day  of  last  Hilary  term,  the  defendant  ob-  1848. 
tained  a  rule  absolute  for  judgment  as  in  case  of  a  — 
nonsuit.     A  motion  was  afterwards  made  to  set  aside  ^^^ 

Vm 

that  rule,  and  to  enlarge  the  peremptory  undertaking,       Foletti. 
—  founded  upon  the  case  of  Lundey  v.  Dubourg.     That 
rule  was  resisted,  on  the  supposed  authority  of  Petrie  v. 
Culleng  in  this  court.     In  the  last-mentioned   case,   it 
appeared  that  the  plaintiff  had    not  made  due   en- 
deavours to   perform  the   undertaking  into  which   he 
had  entered;   and,  upon  that  ground,  Tindal^  C.  J., 
thought  he  was  not  entitled  to  relief.     Maide,  J.,  went 
fartlier,  and  expressed  an  opinion  that  a  party  entering 
into  such  a  rule  undertakes  at  all  events,  and  without 
any  reservation  or  exception,  that  the  trial  shall  take 
place  within  the  time  limited.     The  case  of  LaanUy  v. 
Dubourg  occurred  after  that  decision;   and   there   the 
court  of  Exchequer,   after  conferring  with   the  chief 
justice  of  thb  court,  held,  that,  the  cause  having  been 
made  a  remanet  without  any  neglect  or  default  on  the 
part  of  the  plaintiff,  the  defendant  was  not  entitled  to  a 
rule  absolute  for  judgment  as  in  case  of  a  nonsuit.    We 
have  communicated  with   the  judges   of  the  court  of 
Exchequer;   and  we  all  think  that  Lumley  v. Dubourg 
ought  to  be  adhered  to  for  the  future.     But,  as  the 
parties  in  this  case  appear  to  have  proceeded  upon  the 
expression  of  opinion  of  this  court  in  Petrie  v.  CuUen^ 
we  think  the  rule  for  setting  aside  the  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit,  must  be  made  ab- 
solute, without  costs. 

Rule  absolute,  without  costs. 
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COCKS  V.   PURDAY. 
May  12. 

A  foreigner      ^T^HIS  was  an  action  on  the  case^  to  recover  damages 
^*i^«"'  for  an  alleged  unauthorised  publication  and  sale 

acquire  copy-  ^V  ^^®  defendant,  of  a  certain  book  or  musical  oomposi- 
right  in  this     tion,  called  Die  Elfen^  Wcdzer^  of  the  copyright  of  which 

the  plaintiff  claimed  to  be  the  proprietor. 

The  declaration  stated,  that,  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the  defendant 
thereinafter  mentioned,  and  after  the  passing  of  a  cer- 
aignee,  in  this  tain  act  of  parliament  made  and  passed  in  the  sixth 
^T'^h^'  y^**^  °^  ^^^   reign   of  our   lady   the  now    queen,  in- 

not  been  made  tituled  ^*  An  act  to  amend  the  law  of  copyright,*' (a) 
publici  Juris     there  was  subsisting   copyright  in  a  certain  book,  to 

wit,  a  musical  composition  called  Die  Elfen,  Waker^ 
composed  for  the  pianoforte,  by  Joseph  Labitzky;  that 
the  plaintiff  was  the  proprietor  of  such  copyright, 
under  and  according  to  the  provisions  of  the  said  statute 
in  such  case  made  and  provided,  and  had  printed  and 
published  for  sale,  and  sold,  divers,  to  wit,  five  hundred 
By  the  law  copies  of  the  said  book,  to  his  great  profit  and  ad« 
^h^h*'*^^'  vantage:  yet  that  the  defendant,  well  knowing  the 
vailed  where  premises,  but  contriving  and  fraudulently  intending  to 
J.,  the  author  injure  and  aggrieve  the  plaintiff  in  that  behalf,  there- 
composition,  ^ofore,  to  wit,  on  the  7th  of  August^  1845,  and  on 
and  B,y  his 

assignee,  were  (a)  5Sc6  Fict.  c.  45. 

respectively 

domiciled,  the  author  has  a  copyright,  and  such  copyright  may  be  assigned  by 
word  of  mouth.  A.  assigned  his  right  to  j9.,  and  B.,  before  the  publication  of  the 
work,  sold  his  copyright  to  C. : — Held,  that,  there  being  a  sale  valid  by  the  Uwof 
Austria,  the  country  in  which  the  sale  took  place,  the  interest  of  the  auUior  became 
vested  in  C,  before  publication,  so  as  to  make  him  an  assignee  within  the  meaniof 
of  the  5  &  6  Vict,  c,  45.  s.  3.,  and  to  confer  upon  him  a  good  derivative  titk. 


by  a  ^previous 

publication 

elsewhere. 

A  cofUetn^ 
poraneous 
publication 
abroad  does 
not  defeat 
such  right. 
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divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit^  knowingly,  wrongfully,  and 
injuriously,  and  without  the  consent  in  writing  of  the 
plaintiff,  so  then  being  the  proprietor  of  such  copyright 
as  aforesaid,  in  a  certain  part  of  the  British  dominions, 
to  wit,  in  the  county  of  Middlesex^  printed,  and  caused 
to  be  printed,  for  sale,  divers,  to  wit,  one  thousand 
copies  of  the  said  book  in  which  the  plaintiff  was  such 
proprietor  of  subsisting  copyright  as  aforesaid,  con- 
trary to  the  form  of  the  said  statute  in  such  case  made ; 
and  also,  during  the  time  aforesaid,  to  wit,  on  the  several 
days  and  times  aforesaid,  tlie  defendant  knowingly, 
wrongfully,  and  injuriously,  and  without  the  consent  in 
writing  of  the  plaintiff,  so  then  being  the  proprietor 
of  such  copyright  as  aforesaid,  in  a  certain  part  of  the 
British  dominions,  to  wit,  in  the  county  of  Middlesex^ 
did  sell,  publish,  and  expose  to  sale,  and  cause  to  be 
sold,  published,  and  exposed  to  sale,  divers,  to  wit, 
one  thousand  other  copies  of  the  said  book  in  which 
the  plaintiff  was  such  proprietor  of  subsisting  copy- 
right as  aforesaid,  he,  the  defendant,  before  and  at  the 
said  several  times  last  aforesaid,  well  knowing  the  last- 
mentioned  copies  of  the  said  book  to  have  been  unlaw- 
fally  printed  without  the  consent  of  the  plaintiff,  in 
ifiTiting,  or  otherwise,  first  had  and  obtained  in  that 
behalf,  contrary  to  the  form  of  the  said  statute  in  such 
;:ase  made:  whereby  the  plaintiff  was  and  is  greatly 
Jamnified,  &c. 

The  defendant  pleaded, — first,  not  guilty,  —  secondly, 
;hat  there  was  not  any  subsisting  copyright  in  the 
30ok  in  the  declaration  mentioned,  modo  etformd^  con-* 
:luding  to  the  country, — thirdly,  that  the  plaintiff  was 
30t  the  proprietor  of  the  said  copyright  in  the  book 
n  the  said  declaration  mentioned,  modo  et  formdi  con- 
:iudiug  to  the  country. 

VOL.  V.  —  c.  B.  2J  K 
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1848.  The  particular  of  objections  delivered  pursuant  to 

the  statute,  were  as  follows  :-— 

^^  That  the  defendant  is  not  guilty  of  the  grievances 
PuRDAT.       charged  against  him,  or  any  of  them :  that  at  the  time 
Objections.       ^^  ^^^  committing  the  supposed  grievances,  there  was 

no  subsisting  copyright  in  the  book  in  the  declaration 
in  the  said  action  mentioned :  that,  at  the  time  of  the 
committing  of  the  alleged  grievances,  the  plaintiff  was 
not  the  proprietor  of  the  copyright :  that  no  person 
whatsoever  was  the  proprietor  thereof,  inasmuch  as 
there  was  no  subsisting  copyright  in  the  said  book: 
that,  at  the  time  of  the  committing  of  the  alleged 
grievances,  one  Joseph  Labitzky,  if  any  one,  and  not 
the  plaintiff,  was  the  proprietor  of  the  said  copyright: 
that,  if  the  said  Joseph  Labitzky  was  not  such  proprietor, 
then,  at  the  time  of  the  committing  of  the  alleged 
grievances,  some  person  whose  name  is  to  the  defendant 
unknown,  —  if  any  one,  -^  and  not  the  plaintiff,  was  the 
proprietor  of  the  said  copyright :  that  Joseph  Labiizh/f 
and  not  the  plaintiff,  was  the  author  of  the  said  book: 
that  the  plaintiff  is  not  the  assignee  of  Joseph  Labitzhf, 
within  the  meaning  of  the  5  &  6  Vict.  c.  45.,  or  of  any 
other  act  relating  to  copyright :  that  the  books  in  the 
declaration  mentioned,  respectively,  were  first  pub* 
lished  on  or  about  the  1st  of  Ai4giist^  1842,  by  one 
Johann  Hoffmann^  at  Prague^  in  parts  beyond  the  seas, 
out  of  the  British  dominions,  under  the  title  of  Die 
Elfen :  that  the  said  first  publication  abroad  took  place 
before  there  was  any  copyright  subsisting  in  or  for  the 
British  dominions:  that  the  books  respectively  were 
the  composition  of  an  alien,  Joseph  Labitzh/f  the  author 
thereof,  who  resided  out  of  the  British  dominions  at 
the  time  of  the  first  publication :  that  the  said  alien, 
Joseph  Labitzky^  the  author,  resided  out  of  the  British 
dominions  at  the  time  of  composing,  and  from  thence 
until  and  at  the  time  of  the  first  publication  :  that  the 
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books,  being  the  composition  of  the  said  Joseph  La-  1848. 
bitzh/,  the  author  thereof,  an  alien,  and  resident  abroad 
as  aforesaid,  were  not  published  in  the  British  do- 
minions before  they  were  published  at  Prague,  or  some  Pubdat. 
other  place  out  of  the  British  dominions:  that  the 
book  was  first  published  in  the  British  dominions,  by 
the  plaintiff,  on  the  1st  of  September,  184*2,  at  Lotidon, 
when  the  plaintiff  was  not  the  proprietor  of  the  copy- 
right, and  when  there  was  no  copyright  subsisting: 
that,  at  the  time  of  the  first  publication  out  of  the 
British  dominions^  no  copyright  in  the  said  book  sub- 
sisted for  the  British  dominions :  that  Joseph  Labitzky 
never  assigned  his  right  in  or  for  the  British  dominions 
to  the  plaintiff:  that  Joseph  Labitzky,  the  author  of  the 
said  book,  was  an  alien,  and  not  resident  in  the  British 
dominions  at  the  time  of  the  first  publication  in  the 
British  dominions." 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in 
Middlesex,  after  Trinity  term,  184*7,  when  a  verdict 
was  found  for  the  plaintiff,  damages  405.,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  and  with 
liberty  to  either  party  to  turn  the  facts  into  a  special 
verdict. 

On  the  defendant's  moving  to  enter  a  nonsuit,  pur- 
suant to  leave  reserved,  it  was  agreed  between  the 
parties,  and  ordered  by  the  court,  that  the  said  verdict 
should  be  subject  to  the  following  case,  with  liberty  to 
either  party  to  turn  the  same  into  a  special  verdict* 

The  plaintiff  is  an  Englishman,  domiciled  in  England, 
and  carrying  on  business,  as  a  musical  publisher,  in 
London.  The  defendant  is  also  a  music  publisher,  car- 
rying on  business  in  London. 

The  author  of  the  musical  composition  called  Die 
El/en,  Walzer,  is  Joseph  Labitzky,  a  native  of  Carlsbad, 
in  the  kingdom  of  Bohemia,  in  the  empire  of  Austria, 
domiciled  there*     Previously  to  the  month  of  September, 
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1842,  the  copyright  of  the  said  ipasical  compositioni 
Die  Elfen,  Wdlzer,  was  sold,  by  lettei%,  to  the  plaintiff, 
by  Johann  Hoffmann^  a  native  of  Prague^  and  domiciled 
there ;  he  having  previously  purchased  it  of  the  said 
Joseph  Labitzky  ;  of  which  said  letter  the  following  is 
a  copy : — 

**  Leipzig,  8th  Augtisty  1842." 
**  Messrs.  Cocks  &  Co.,  London. 
*'  In  order  of  Mr.  J.  Hoffmann^  of  Prague^  I  over- 
send  you  with  this  an  exemplar  of  the  '  Spretwes  cor- 
rigies  ^  of  Labitzh/s  waltz.  Op.  86.  The  term  of  pub- 
lication is  fixed  on  the  1st  of  September.  You  will 
credit  the  amount  of  the  honorar,  as  usually,  to  Mr. 

Joh.  Hoffmann. 

(Signed)  Friedrich  Hoffhieisterr 

This  letter  was  written  and  signed  by  Friedrich  Hcff- 
meisteTj  by  the  authority  and  direction  of  Johann  Hcff'- 
mann. 

The  said  musical  composition  was  first  published 
abroad  on  the  1st  September,  1842. 

On  the  1st  of  September,  1842,  an  entry  was  made, 
by  the  direction,  and  on  the  behalf,  of  the  plaintiff,  in 
the  book  of  registry  of  copyrights  and  assignments, 
kept  at  the  hall  of  the  Stationers'  Company,  pursuant 
to  the  statute;  of  which  entry  the  following  is  a  copy:— 


Time  of 

making  the 

entry. 


Title  of  book. 


September 
1.  1842. 


Die  Elfen, 

Walaer, 

composed  for 

the  piano 

forte,  by 

Joseph 

Labitzky. 


I 


Name  of 

publisher,  and 

place  of 

publication. 


Messrs.  R, 

Cocks  &  Co.^ 

20,  Princes 

Street, 

Hanover 

Square, 

London, 


Name  and 
place  of  abode 

of  the  pro- 
prietor of  the 

copyright. 


Robert  Cocks, 

of  3. 

Ladbroke 

Terraee, 

in  the 

County  of 

Middkses. 


first  publi' 
catioiL 


SepteiiiJker\ 
1.  1842. 
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The  said  musical  composition  was  published  and 
sold  by  the  plaintiff,  at  his  shop  in  Pritwes  Street^ 
Hanover  Square^  for  the  first  time,  on  the  said  1st  of 
September y  1842,  the  plaintiff  having  received  a  proof 
copy  about  ten  days  before,  and  printed  it  according  to 
the  day  named  for  the  publication. 

On  the  7th  of  August^  1845,  the  plaintiff  purchased 
of  the  defendant,  at  his  shop  in  Holborrif  a  copy  of  the 
same  musical  composition,  printed  and  published  by  the 
defendant 

An  indenture,  purporting  to  be  under  seal,  dated 
the  18th  of  July^  1843,  was  made  between  the  said 
Johann  Hoffmann,  and  Joseph  Labitzky,  the  said  author, 
of  the  one  part,  and  the  plaintiff,  of  the  other  part,  and 
executed  by  Johann  Hoffmann  and  Joseph  Labitzky^  and 
duly  stamped,  so  as  to  be  a  valid  deed  according  to  the 
Austrian  law,  which  prevailed  where  the  said  Johann 
Hoffmann  and  Joseph  Labitzh/  resided,  and  a  copy  of 
which  deed,  so  far  as  relates  to  the  publication  in  ques- 
tion, is  as  follows  :  — 

.  ''This  indenture,  made  &c.,  between  Johann  Hoffmann 
of  Prague,  in  the  kingdom  of  Austria^  music-publisher, 
and  Joseph  Labitzkyy  of  Prague  aforesaid,  of  the  one 
part,  and  Robert  Cocks,  of  Princes  Street,  Hanover 
Square,  in  the  county  of  Middlesex,  music-seller,  of  the 
other  part:  whereas  the  said  Johann  Hoffmann  and 
Joseph  Labitzky  have  sold  to  the  said  Robert  Cocks  all 
their  copyright  and  interest,  present  and  future,  vested 
and  contingent,  or  otherwise,  of  and  in  certain  com- 
positions of  them  the  said  Johann  Hoffmann  and  Joseph 
Labitzky,  hereinafter  particularly  mentioned,  at  prices 
amounting  in  the  whole  to  the  sum  of  111/.,  which  said 
sum  of  111/,  has  been  duly  paid  by  the  said  Robert 
Cocks  to  them  the  said  Johann  Hoffmann  and  Joseph 
Labitzky,  but  no  assignment  of  the  said  compositions 
hath  yet  been  made  by  them  the  said  Johann  Hoffmann 
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and  Joseph  Labitzky  to  the  said  Robert  Cocks;  and 
whereas  the  said  Robert  Cocks  hath  now  applied  to 
them  the  said  Johann  Hoffmann  and  Joseph  Labitxky  to 
make  a  Talid  assignment  of  the  said  compositions  to 
him  the  said  Robert  Cocksy  which  they,  the  said  Johann 
Hoffmann  and  Joseph  Labitzky^  have  agreed  to  do :  now 
this  indenture  witnesseth,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said  sum  of 
111/.  &c.,  to  them  the  said  Johann  Hoffmann  and 
Joseph  Labitzky  heretofore  well  and  truly  paid  by 
the  said  RobertCocks  as  aforesaid, — the  receipt  whereof 
is  hereby  acknowledged,  —  they  the  said  Johann  Hoff- 
mann and  Joseph  Labitxky  have  bargained,  sold,  and 
assigned,  and  by  these  presents  do  bargain,  sell,  and 
assign  unto  the  said  Robert  Cocksy  his  executors,  ad<* 
ministrators,  and  assigns,  all  those  the  several  compo- 
sitions of  them  the  said  Johann  Hoffmann  and  Joseph 
Labitzky  hereinafter  particularly  described,  that  is  to 
say  (amongst  others),  all  those  several  waltzes,  gallops, 
and  polkas,  intituled  and  called  Heitrer  Sinn^  PoUa^ 
Opera  83,  by  Joseph  Labitzky,  Die  Elfefh  Walzer^ 
Opera  86,  by  Joseph  Labitzky^  and  all  the  copyright 
and  interest,  present  and  future,  vested  and  contingent, 
or  otherwise,  and  all  the  title,  property,  claim,  and  de- 
mand whatsoever  of  them  the  said  Johann  Hcffmami 
and  Joseph  Labitzky  of,  in,  and  to  the  same  respectively ; 
to  have  and  to  hold  the  said  compositions,  copyright, 
and  all  the  profit,  benefit,  and  advantage  that  hath 
arisen,  or  may  hereafter  arise,  by  and  from  printings 
reprinting,  and  vending  the  same  respectively,  unto 
the  said  Robert  Cocks^  his  executors,  administrators, 
and  assigns,  absolutely,  and  for  dVer,  and  they  the 
said  Johann  Hoffmann  and  Joseph  Labitzky^  for  their 
executors  and  administrators,  do  hereby  covenant  with 
the  said  Robert  Cocks,  his  executors,  administrators, 
and  assigns,  that  they  the  said  Johann  Hoffmann  and 
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Joseph  Labitzktff,  their  executors  and  administrators^  will, 
at  all  times  hereafter,  do,  perform,  and  execute  such 
further  acts,  deeds,  and  things,  for  the  better  assigning 
the  said  premises  hereby  assigned  to  the  said  Robert 
CockSf  his  executors,  administrators,  and  assigns,  and 
for  the  better  enabling  him  and  them  to  have  and  enjoy 
the  same,  and  the  full  benefit  thereof,  as  by  him  or 
them,  or  his  or  their  counsel,  shall  be  reasonably  ad- 
vised and  required.     In  witness,  &c. 

**  Signed,  sealed,  and  de- 
livered by  the  above-named 
Johann  Hoffmann  and  Joseph 
Labitzky^  in  the  presence  of 


"/oA.  Hoffmann  (l.8.) 
"  Josef  Lahitzky  (l.s.) 


^  £111  0  0 


**  Received   the   sum  of  111/.,   being 

the   consideration    above    mentioned   to 

have  been  paid  by  the  above-named  Bjo^ 

bert  Cocksj  to 

"/oA.  Hoffmann. 

'' Josef  Labitzh/." 

"  List  of  works  referred  to  in  page  one  of  this  as- 
signment (amongst  others) :  — 

"  1.  Opera  83.,  Heitrer  Sinn^  PoUca^  by  Joseph  La- 
bitzky. 

«  4.  Opera  86.,  Die  Elfen,  JValzer,  by  Joseph  La- 
bitzh^:' 

It  is  agreed  that  the  original  deed,  exhibited  in  the 
court  of  Chancery,  and  marked  accordingly,  may  be 
inspected  by  the  court,  if  they  shall  think  fit. 

By  the  Austrian  law,  which  prevails  in  Bohemia  and 
in  Prague  J  where  the  said  Joseph  Labitzky  and  Johann 
Hoffmann  respectively,  at  the  time  of  the  sale  of  said  copy- 
right, resided,  a  copyright  may  be  assigned  by  word  of 
mouth  without  any  writing ;  an  author  is  the  proprietor  of 
the  copyright,  and  has  a  copyright  for  his  life,  and  thirty 
years  afterwards,  by  virtue  of  his  authorship ;  and  an 
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author  may  transfer  the  copyright  to  another  indiyidaal 
for  one  country,  after  having  published  it  himself. 

The  jury,  in  answer  to  a  question  from  the  learned 
judge,  found,  as  a  fact,  that  there  had  been  no  publi- 
cation abroad  of  the  said  Die  Elfetiy  Walzer  prior  to 
the  publication  in  this  country,  but  that  the  publication 
abroad  and  that  in  England  were  simultaneous* 

The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff  is  entitled  to  maintain  his  action  against 
the  defendant,  for  the  piracy  of  the  said  musical  com- 
position. If  the  court  is  of  opinion  that  the  plaintiff 
is  entitled  to  maintain  his  said  action,  then  the  verdict 
is  to  be  entered  for  the  plaintiff  on  all  the  issues ;  but, 
if  the  court  is  of  a  contrary  opinion,  then  a  nonsuit  is 
to  be  entered. 


Talfmirdi  Serjt.  (with  whom  were  Bjotch  and  Websier\ 
for  the  plaintiff  As  against  a  wrong-doer,  the  plaintiff 
has,  by  virtue  of  the  Sisi^  Vict.  c.  45.  .S5. 1 1 .  13.  (a),  a 


(a)  Section  11.  enacts^  "  that 
a  book  of  registry,  wherein  may 
be  registered  as  hereinafter  en- 
acted^ the  proprietorship  in  the 
copyright  of  books,  and  assign- 
ments thereof,  and  in  dramatic 
and  musical  pieces,  whether  in 
manuscript  or  otherwise,  and 
licences  affecting  such  copy- 
right, shall  be  kept  at  the  hall 
of  the  Stationers*  Company,  by 
the  officer  appointed  by  the  said 
company  for  the  purposes  of 
this  act,  and  shall  at  all  conve- 
nient times  be  open  to  the  in- 
spection of  any  person,  on  pay- 
ment of  1  *.  for  every  entry  which 
shall  be  searched  for,  or  in- 
spected, in  the  said  book ;  and 
that  such  officer  shall,  when- 
ever thereunto  reasonably  re- 
quired, give  a  copy  of  any  entry 
in  such  book,   certified  under 


his  hand,  and  impressed  with 
the  stamp  of  the  said  oompaoj, 
to  be  provided  by  them  for  that 
purpose^  —  and  which  they  are 
hereby  required  to  provide, —  to 
any  person  requiring  the  same, 
on  payment  to  him  of  the  sum  of 
58,;  and  such  copies,  so  certified 
and  impressed,  shall  be  received 
in  evidence  in  all  courts,  and  in 
all  summary  proceedings,  and 
shall  be  prima  facte  proof  of 
the  proprietorship,  or  asagn- 
ment  of  copyright,  or  hcenoe, 
as  therein  expressed,  but  sub- 
ject to  be  rebutted  by  other 
evidence;  and,  in  the  case  of 
dramatic  or  musical  pieces,  sfaaD 
be,  primd  facie,  proof  of  the 
right  of  representation  or  per- 
formance, subject  to  be  rebutted 
as  aforesaid." 

And  section  13.  enacto  ''that, 
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clear  primd  facie  title  as  proprietor  of  the  copyright 
in  question,  having,  as  the  case  states,  on  the  1st  of 
September^  1842,  made  the  entry  required  by  that 
statute.  The  question  is,  whether  there  is  any  thing  in 
the  case  to  rebut  that  primd  facie  title,  or  to  entitle  the 
defendant  to  insist,  either  that  there  is  no  subsisting 
copyright  in  this  composition,  or  that  the  plaintiff  is  not 
the  proprietor. 

The  objections  upon  which  the  defendant  will  rely, 
are  three,  —  first,  founding  himself  upon  the  doubt 
thrown  out  by  the  court  of  Exchequer  in  the  case  of 
CAappelly,  Purday{a)j  he  will  contend  that  the  work  of 
a  foreign  author  domiciled  abroad,  cannot  become  the 
t»ubject  of  copyright  in  this  country,  —  secondly,  that, 
assuming  that  such  a  work  may  be  the  subject  of  copy- 
right where  the  first  publication  has  taken  place  in  this 
country,  such  right  is  defeated  by  a  previous,  or  a  con- 
temporaneous, publication  abroad,  —  thirdly,  that,  at  all 
events,  the  plaintiff,  by  reason  of  the  infirmity  of  his 
title  derived  from  the  author,  was  not  the  proprietor  of 
the  copyright  in  question,  within  the  second  issue. 


after  the  passing  of  this  act,  it 
shall  be  lawful  for  the  proprie- 
tor of  copyright  in  any  book 
heretofore  published^  or  in  any 
book  hereafter  to  be  published, 
to  make  entry  in  the  registry - 
book  of  the  Stationers'  Company, 
of  the  title  of  such  book,  the 
time  of  the  first  publication 
thereof,  the  name  and  place  of 
abode  of  the  publisher  thereof, 
and  the  name  and  place  of 
abode  of  the  proprietor  of  the 
copyright  of  the  said  book,  or 
of  any  portion  of  such  copy- 
right, in  the  form  in  that  be- 
half given  in  the  schedule  to 
this  act  annexed,  upon  payment 
of  the  sum  of  5s,  to  the  officer 
of  the  said  company  ;-.and  that 


it  shall  be  lawful  for  every  such 
registered  proprietor  to  assign 
his  interest,  or  any  portion  of 
his  interest  therein,  by  making 
entry  in  such  book  of  registry 
of  such  assignment,  and  of  the 
name  and  place  of  abode  of  the 
assignee  thereof,  in  the  form 
given  in  that  behalf  in  the  said 
schedule,  on  payment  of  the 
like  sum  ;  and  such  assignment, 
so  entered,  shall  be  effectual  in 
law  to  all  intents  and  purposes 
whatsoever,  without  being  sub- 
ject to  any  stamp  or  duty,  and 
shall  be  of  the  same  force  and 
effect  as  if  such  assignment  had 
been  made  by  deed.'* 
(a)  14  M.  Si  W.  300. 
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1.  By  the  25th  section  of  the  5  &  6  FicL  c.  45^  — 
which  received  the  royal  assent  and  came  into  operation 
before  the  title  of  the  plaintiff  originated,  —  copyright 
is  to  be  deemed  personal  property,  and  to  be  transmis* 
sible  by  bequest,  or,  in  case  of  intestacy,  is  to  be  subject 
to  the  same  law  of  distribution  as  other  personal  pro- 
perty, and,  in  Scotland^  is  to  be  deemed  personal  and 
movable  estate.  Even  before  that  statute,  it  was  always 
treated  as  personal  property.  And,  with  respect  to 
the  acquisition  of  property  of  that  nature,  aliens  stand 
upon  precisely  the  same  footing  as  natural-born  subjects. 
In  Pisani  v.  Lawson  (a),  it  was  held  that  an  alien  amy, 
though  he  has  never  been  in  this  country,  may  maintain 
an  action  for  a  libel  published  in  this  country.  I^  theo, 
a  foreigner  domiciled  abroad,  has  such  a  property  in  his 
good  name,  that  he  may  maintain  an  action  here  against 
one  who  assails  it,  upon  what  principle  is  he  to  be 
excluded  from  the  like  protection  in  respect  of  a  musical 
composition  published  here,  in  what  may  be  called  an 
universal  language?  It  would  be  monstrous  to  hold  that 
a  foreigner,  who  has  selected  this  country  for  the  first 
publication  of  his  work,  should  not  have  his  property 
therein  protected,  because  he  is  domiciled  abroad.  The 
special  verdict  in  Tonson  v.  Collins  (b)  states  that  the 
work  alleged  to  be  pirated,  was  the  composition  of 
natural-born  subjects  resident  in  England  ^  but  Tkurbm, 
for  the  defendant,  puts  that  out  of  the  question,  by 
observing  that  *Mt  is  of  no  consequence  whether  the 
authors  are  natural-born  subjects  or  not,  because  this 
right  of  property,  if  any,  is  personal,  and  may  be  ac- 
quired by  aliens."  In  jyAImainev.  Boosey  (c),  upon  the 
case  of  Delondre  v.  Shaw  {d)  being  cited  for  the  purpose  of 


(a)  6  N.  C.  90.,    8  Scott, 
182.,  SDotcl  P.C.57. 

(b)  I  Sir  W.  Blac.  300. 


(c)  lY.SfC.  (Exek.)  288. 

(d)  2  Sinumsy  237. 
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shewing  that  a  foreigner  can  have  no  copyright  which  a  1  S4fS. 
court  of  equity  will  protect,  Lord  Abinger  asks, — "  Am 
I  to  understand,  that,  if  a  foreigner  residing  here  were 
to  iuTent  and  publish  a  work,  and  enter  it  at  Stationers*  Purdat. 
Hall,  be  would  have  no  property  in  that  work?"  The 
manner  of  putting  the  question  evidently  shews  the  lean<* 
ing  of  his  lordship's  opinion.  It  is  true  that  some  ex- 
pressions are  to  be  found  in  cases  that  would  seem  to 
import  that  the  invention  of  a  foreigner  is  not  protected 
bere.  But  they  have  no  application  to  questions  of  copy- 
right, or  they  apply  only  where  there  has  been  a  pre- 
vious publication  abroad.  In  Delondre  v.  Shaw^  the 
plaintiff  Delondre  had  invented  a  valuable  chemical  pre- 
paration of  Peruvian  bark,  called  sulphate  of  quinine,  and 
bad  employed  the  other  plaintiff,  Pelletier^  a  chemist, 
and  a  native  of  France^  to  prepare  the  medicine,  which 
he,  Delondre^  was  to  vend  in  England^  for  his  own  sole 
benefit.  For  the  purpose  of  insuring  the  genuineness 
of  the  medicine,  Delondre  caused  a  seal  to  be  engraved, 
after  a  device  invented  by  PeUetier^  with  certain  words 
and  emblematical  figures  thereon,  with  which  seal  the 
bottles  containing  the  preparation  were  stamped.  Upon 
a  bill  filed  by  Delondre  and  Pelletier  against  the  de- 
fendants for  engraving  and  printing  seals  and  labels  in 
imitation  of  the  plaintiffs'  seal  and  label,  a  demurrer  was 
allowed,  on  the  ground  that  the  parties  were  not  entitled 
to  joint  relief.  The  Vice  Chancellor  says :  **  The  plain- 
tiflb  do  not  shew  that  they  are  entitled  to  an  account 
from  the  defendants ;  for,  I  cannot  understand  from  this 
bill,  that  Pelletier  has  any  interest  in  these  labels  and 
seals*  The  circumstance  that  he  was  the  inventor  of 
the  seals,  will  not  justify  the  court  in  interposing  in  his 
behalf;  for,  he  was  a  foreigner,  and  the  court  does  not 
protect  the  copyright  of  a  foreigner!^  With  reference  to 
that  case.  Lord  Abinger^  in  D*Almaine  v.  Boosey^  ob- 
serves—"What  has  that  case  to  do  with  copyright? 
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The  substantial  ground  for  relief  was,  that  the  property 
of  the  plaintiff  was  injured  by  the  sale  of  a  spurious 
article  by  another  party."     In  Page  v,  Tasonsend  (a)f 
an  attempt  was  made  to  restrain  the  sale  by  the  defend- 
ants of  copies,  of  prints  or  engravings,  the  copyright  of 
one  of  the  plaintiffs,  which  had  been  engraved  and  struck 
off  in  Parisy  and  published  here,  after  having  been  pub- 
lished there.  But  the  Vice  Chancellor  said :  '*11ie  act  of 
8  G.  2.  r.  13.  protected  the  property  in  prints  for  four- 
teen years,  by  penalty.     The  act  of  the  7  G.  3.  c  S8. 
extended  the  provision  given  by  the  former  act  to  other 
works,  and  for  the  period  of  twenty-eight  years.    The  act 
of  the  1 7  G.  8.  c.  57.  gives  a  new  remedy,  viz.  by  action. 
The  general  object  of  all  these  acts  was  the  same,  tvz. 
to  protect  the  artist:  they  must  all  be  considered  as 
being  in  pari  materia.     The  question,  then,  is,  whether 
the  words  found  in  the  17  G.  S.,  are  not  to  be  supplied 
in  the  other  acts.     It  is  plain  that  the  object  of  the 
legislature   was,   to   protect   those  works   which   were 
designed,  engraved,  etched,  or  worked  in  Great  Bri' 
tain^  and  not  those  which  were  designed,   engraved, 
etched,  or  worked  abroad,  and  only  published  in  Great 
Britain.^^     But,    in  Bentley   v.   Foster  (6),   his  Honor 
said,  that,  *^  in  his  opinion,  protection  was  given,  by 
the  law   of  copyright,    to   a   work  first   published  in 
this    country,    whether   it   was   written    abroad    by  a 
foreigner  or  not ;  and  that,  if  an  alien    friend  wrote  a 
book,  whether  abroad  or  in  this  country,  and  gave  the 
British  public  the  advantage  of  his  industry  and  know- 
ledge, by  first  publishing  the  work  here,  he  was  entided 
to  the  protection  of  the  laws  relating  to  copyright  in 
this  country.**     Inasmuch,  however,  as  the  question  was 
a  legal  one,  he  directed  that  an  action  should  be  brought 
to  try  the  right.  An  action  was  accordingly  commenced. 


(a)  5  Simons,  SQo. 


(b)  10  Simons,  329- 
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bat  the  defendant  consented  to  a  verdict  against  him. 
In  lyAlmaine  v.  Boosey^  the  two  principal  questions  that 
arose  were,  —  whether  the  law  would  protect  the 
assignee  of  foreign  copyright  at  all,  —  and  whether  any 
protection  could  exist,  where  the  work  had  been  first 
published  abroad.  Alluding  to  Delondre  v.  Shaw,  Lord 
Abinger  says:  *^  If  the  Vice  Chancellor  had  decided  ex-* 
pressly  that  a  foreigner,  quh  foreigner^  had  no  protection 
in  England  in  regard  to  copyright,  I  confess  I  should 
have  doubted  the  correctness  of  that  decision  ;  though, 
certainly,  I  should  not  have  decided  in  opposition  to 
him,  but  should  have  put  this  case  in  the  course  of 
farther  investigation,  out  of  respect  to  his  authority; 
But  the  case  which  has  been  cited  upon  the  subject  does 
not  go  that  length :  it  is,  in  principle,  not  quite  intel- 
ligible; but  there  was  clear  ground  for  an  injunction 
independently  of  the  question  of  copyright*  Besides^ 
that  was  a  case  where  one  of  the  parties  resided  abroad. 
Now,  the  acts  give  no  protection  to  foreigners  resident 
abroad,  in  respect  of  works  published  abroad ;  and  all 
the  Vice  Chancellor  said,  was,  that  the  publisher  of  a 
work  at  Paris  could  not  protect  himself  in  a  court  of 
justice  in  England^  either  by  action  or  injunction.  But 
the  question,  whether  a  foreigner  publishing  in  Eng-- 
landj  can  sue  in  this  country  for  a  breach  of  his  copy* 
right,  was,  in  fact,  determined  in  the  case  of  Bach  v. 
Longman,  {a)  Bach  was  a  musical  composer,  who  had 
come  into  this  country  from  Germany.  He  sued  Long'^ 
man  for  pirating  a  sonata,  which  the  latter  had  pub* 
lished  in  England^  and  was  successful  in  his  suit."  The 
second  question  in  that  case  again  arose  in  Chappell  v. 
Purday  (5),  in  the  Exchequer^  but  was  not  decided. 
Pollock^  C.  B.,  after  referring  to  Clementi  v.  Walker{c\ 
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{a)  Cowp.623. 

(ft)  14  M.  4  W.  303. 


(c)  2B.^C.  861. 
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Delondre  v.  Shaw^  Guichard  v.  Mori  (a),  Page  v.  TcnaHf* 
sendj  Bentley  v.  Foster^  and  UJlmaine  v.  Boosey^  says : 
<'  The  result  seems  to  be,  that,  if  a  foreign  author,  not 
having  published  abroad,  first   publishes  in  England^ 
he  may  have  the  benefit  of  the  statutes ;  but  that  no  case 
has  decided,  that,  if  the  author  first  published  abroad,  be 
can  afterwards  have  the  benefit  of  it  by  first  publishing 
here."     In  dementi  v.  Walker^  Baylcy^  J.,  in  delivering 
the  opinion  of  the  court,  said :  **  The  case  is  reduced 
to  this,  —  whether  an  author  who  first  publishes  abroad, 
and,  instead  of  using  due  diligence  to  publish  here, 
forbears  to  publish,  until  some  other  person,  fairly  and 
without  blame,   piiblishes   here,  can    insist   upon  his 
privilege,  and,  at  a  distance  of  time,  stop  a  publicatioo 
which,  in  the  interim,  has  taken  place  here,  and  treat 
the  continuance  of  that  publication  as  a  piracy :  and  we 
are  of  opinion  that  he  cannot*     Whether  the  act  of 
printing  and  publishing  abroad  makes  the  work  at  once 
pid)lici  juris^  it  is  not  necessary  now  to  decide:  but  we 
have  no  doubt  that  it  becomes  publici  Juris,  if  the  author 
does  not  take  prompt  measures  to  publish  here.  To  hdd 
the  contrary,  would  discourage  British  enterprise,  and 
stop  the  avenues  to  British  knowledge.     If  the  author 
does  not  promptly  print  and  publish  here,  why  are  the 
public  to  be  deprived  of  the  benefits  of  British  printiog 
and  British  publication  ?     No  good  or  plausible  reason 
can  be  given  for  the  deprivation.''   The  case  of  ChappeU 
V.  Purday  (&),  in  equity,  undoubtedly  goes  to  the  extent 
of  deciding,  that,  where  a  work  is  first  published  abroad, 
no  subsequent  act  of  the  author  can  make  good  an  after- 
assignment  of  a  right  to  publish  it  in  this  country.   The 
court  of  Exchequer,  when  they  say,  in  ChappeU  v.  Ar- 
day  (c),  that  ^*  a  foreign   author,  residing  abroad,  and 


(a)  9  Law  Jaum,  Chancery,  (6)  4  K.  4f  C.  Exch^  EfuU^, 

227.  485. 

(c)  14  M.Sf  W.SO$. 
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publishing  a  work  here,  has  not  by  the  common  law  of 
England  any  copyright  here/'  do  not  mean  to  say  that 
a  foreigner,  as  such,  is  under  any  personal  disability  in 
this  respect.     If  they  do,  not  only  is  that  not  borne  out 
by  the  authorities,  but  it  was  wholly  unnecessary  to  the 
decbion  of  the  case.      Speaking  of  Beniley  v.  Foster^ 
Pollock^  C.  B.)  says :  ^*  There  is  an  ambiguity  in  the 
judgment,  as  reported ;  for,  it  may  mean,  if  he  is  the 
first  who  published  in  England^  or,  if  the  first  publica- 
UoD  any  where  be  in  England;  and  the  context  does 
not  enable  us  to  determine  with  certainty  in  which  sense 
the  words  were  used,  though  more  probably  the  latter.'' 
Assuming  that  case  to  amount  to  a  decision,  that,  where 
a  foreign  composer  has  given  his  work  to  the  world  in 
a  foreign  country,  so  as  to  afibrd  an  opportunity  to  a 
third  person  to  import  it  into  this  country,  and  publish 
it  here,  he  thereby  loses  his  exclusive  right  of  publica* 
lion  here  by  himself  or  an  assignee, — still  it  does  not 
affect  the  present  question ;  this  being  the  case  of  a  con- 
temporaneous publication  at  Prague  and  in  London  by 
one  who  was,  at  the  time,  entitled  to  the  eniire  copyright, 
and  not,  as  in  Clementi  v.  Walker^  that  of  a  mere  licence 
to  publish  here.     {Wilde ^  C.  J.     How  do  you  shew  a 
sale?     The  letter  of  the  8th  of  August^  1842,  makes 
DO  mention  of  price;  and  the  deed  of  the  18th  of  Jtdy^ 
184S,  does  not  even  refer  to  the  letter.]     The  expres- 
sion in  the  letter,— -**  You  will  credit  the  amount  of  the 
bonorar,  as  usually,  to  M.Jokann  Hoffmann^^ — refers 
plainly  to  some   understanding  as   to  price:  and  the 
deed  recites  the  sale.    {CressweUt  J.     The  recital  in  the 
deed  cannot  help  you :  it  is  a  mere  statement  by  a  third 
person.]      The    deed   was    the  defendant's   evidence. 
iCressnvell^  J.     That  would  only  make  it  a  question  for 
the  jury.     Suppose  a  special  case  were  to  contain  a 
statement  that  a  party  leased,  or  contracted  to  lease,  cer- 
tain premises,  and  the  instrument  were  set  out,  and  was 
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palpably  no  lease, — could  the  court  treat  it  as  a  lease, 
merely  because  it  was  so  called  in  the  case?     Sitting 
here  in  judgment,  I  am  unable  to  put  a  distinct  mean- 
ing  on  the  word   ^^honorar."]     As  against  a  pirate, 
enough  is  disclosed  to  shew  that  the  plaintiff  is  the  pro- 
prietor of  the  copyright.     [  fVilde,  C  J.     The  defendant 
is  no  pirate,  until  'he  is  shewn  to  have  invaded  some 
right.     Maulcj  J.     I  have  great  doubt  whether  you  do 
not,  by  the  letter,  shew  that  the  plaintiff  is  not  the  pro- 
prietor of  the  copyright.      Hqffmannj  the    author  or 
composer,  being  minded  to  publish  the  work  at  Prague 
and  in  London  simultaneously,  sends  a  copy  of  the  work 
to  the  plaintiff,  to  get  it  published  here  on  his  account 
If  that  be  so,  how  can  the  plaintiff  maintain  an  action 
in  his  own  name  ?     Wildey  C.  J.     The  plaintiff  rois- 
tered it  in  his  own  name.     Could  the  author  himself 
register  it,  three  or  four  years  after  its  first  publicatioD 
in  this  country  ?]     If  improperly  registered,  the  enlry 
might  be  amended  i  5  ii  6  Vict.  c.  45.  s.  14.  (a) 

The  intention  of  the  statute  was,  to  prevent  the  tide 
being  contested  by  a  stranger, — to  shut  out  all  ques- 
tions anterior  to  the  publication.  Much  difficulty  and 
perplexity  was  occasioned  by  the  case  of  Pcnoer  r. 
Walker  (&),  where  it  was  held  that  a  parol  agreement 


(a)  Which  enacts,  "  that,  if 
any  person  shall  deem  himself 
aggrieved  by  any  entry  made 
under  colour  of  this  act  in  the 
said  book  of  registry,  it  shall  be 
lawful  for  such  person  to  apply 
by  motion  to  the  court  of  Queen's 
Bench,  court  of  Common  Pleas, 
or  court  of  Exchequer,  in  term 
time,  or  to  apply  by  summons 
to  any  judge  of  either  of  such 
courts,  in  vacation,  for  an  order 
that  such  entry  may  be  ex- 
punged or  varied;  and  that, 
upon  any  such  application,  by 
motion  or  summons  to  either 


of  the  said  courts,  or  to  a  yoA'gt 
as  aforesaid,  such  court  or  jud^ 
shall  make  such  order  for  ex- 
punging, varying,  or  confinn- 
ing  such  entry,  either  with  or 
without  costs,  as  to  such  court 
or  judge  shall  seem  just;  and 
the  officer  appointed  by  the 
stationers'  company  for  tbepur^ 
poses  of  this  act,  shall,  on  the 
production  to  him  of  any  soch 
order  for  expunging  or  varying 
any  such  entry,  expunge  or 
vary  the  same  according  to  the 
requisitions  of  such  order." 
(h)  4  Camfb.  8. 
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between  the  proprietor  of  the  copyright  of  a  work,  and 
another  person,  that  the  latter,  for  a  valuable  considera- 
tion, shall  have  the  exclusive  publication  and  sale  of  it 
in  England^  does  not  entitle  the  latter  to  maintain  an 
action  for  pirating  the  work.  All  these  difficulties  the 
statute  was  designed  to  obviate.  Registration  gives  a 
primd  facie  title.  The  word  ^*  proprietor,''  which  is  found 
in  the  act,  means  a  person  invested  by  the  author  with  the 
power  of  giving  the  work  to  the  world.  "  Copyright" 
is,  by  the  interpretation  clause,  s.  2.,  construed  to  mean 
the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject  to  which  the  word  is 
in  the  statute  applied.  IfVUde^  C.  J.  Your  argument  is, 
that,  if  Hoffmann  was  by  his  agent  the  first  publisher  of 
the  work  in  this  country,  he  well  assigned  it  to  the  plain- 
tiff before  the  alleged  piracy.]  Precisely.  The  contract 
is  to  be  construed  according  to  the  law  of  the  country 
where  it  was  made:  The  British'^Linai  Company  v. 
Diwnmofid{a);  Hubery.Steiner{b)i  or,  as  TiiMb^  C.  J., 
observes  in  the  last-mentioned  case,  —  **  The  distinc- 
tion  between  that  part  of  the  law  of  the  foreign  country 
where  a  personal  contract  is  made,  which  is  adopted, 
and  that  which  is  not  adopted,  by  our  Elnglish  courts  of 
law,  b  well  known  and  established,  viz.  that  so  much  of 
the  law  as  affects  the  rights  and  merit  of  the  contract,  all 
that  relates  ^  ad  litis  decisionemf  is  adopted  from  the 
foreign  country ;  so  much  of  the  law  as  affects  the  remedy 
only,  all  that  relates  *  ad  litis  ordinalionem,*  is  taken 
from  the  ^lesjbri'  of  that  country  where  the  action  is 
brought''  The  2Srd  section  of  the  5  &  6  Vict.  c.  45., 
which  gives  the  remedy,  in  respect  of  books  unlawfully 
printed  or  imported,  enacts,  *^  that  all  copies  of  any 
book  wherein  there  shall  be  copyright,  and  of  which 
entry  shall  have  been  made  in  the  said  registry  book, 

(o)  \0B.i^C.903. 
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1848.        and  which  shall  have  been  unlawfully  printed  or  im- 
ported without  the  consent  of  the  registered  proprietor 
of  such  copyright,  in  writing  under  his  hand  first  ob- 
FuBAAY.      tained,  shall  be  deemed  to  be  the  property  of  the  pro- 


CooKi 


prietor  of  such  copyright,  and  who  shall.be 
as  such ;  and  such  registered  proprietor  shall,  after  de- 
mand thereof  in  writing,  be  entided  to  sue  for  and  re- 
cover the  same,  or  damages  for  the  detention  thereof,  in 
an  action  of  detinue,  from  any  party  who  shall  detain 
the  same,  or  to  sue  for  and  recover  damages  for  the 
conversion  thereof,  in  an  action  of  trover.''  The  ISth 
section  gives  a  power  of  assignment,  by  entry  in  the 
book  of  registry.  As  against  this  defendant,  therefore, 
the  plaintiflp  clearly  has  a  good  title  to  the  copyright  in 
question. 

ChatmeU,  Seijt.  (with  whom  was  Bj/Usj  Seijt.),  for 
the  defendant.  The  plaintiff  is  out  of  court,  unless  he 
shews  that  there  is  a  subsisting  copyright,  and  that  he 
is  the  proprietor.  It  may  be  conceded  that  the  entry 
made  in  the  book  of  registry  at  Stationers'  -Hall,— 
which  is  an  act  done  by  the  plaintiff  himself,  assertii^ 
a  right  in  himself,  —  gives  him  a  primdjacie  title.  The 
case  stands  thus  :  —  On  the  1st  o(  September,  1842,  the 
plaintiff  registers  himself  as  the  proprietor  of  the  copy- 
right of  the  work  in  question.  He  is  not  the  author : 
he  must,  therefore,  have  a  title  derived  from  the  author. 
In  order  to  do  this,  he  alleges  that  Labitzkyj  the  author 
of  the  composition,  conveyed  the  copyright  to  Hcffmann; 
and  that  Hoffmann  assigned  it  to  him,  the  plaintiff 
Labitzky^  the  author,  had  no  copyright  in  England^  and 
therefore  could  transfer  no  copyright  to  the  plaintiff. 
The  court  of  Exchequer,  in  deciding  the  case  of  Ckop' 
pell  V.  Purday  (a),  did  not  intend  to  throw  any  doubt 

(a)   14  M.  ^  W.  S02. 
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upon  the  right  of  an  alien  Friend  to  acquire  copyright        1848. 
liere,  but  upon  that  of  an  alien  residing  abroad.     If  a        - 
foreigner  wishes  to  acquire  such  a  right,  he  must  do  so  ^^^* 

by  first  publishing  his  work  in  this  country:  if  it  has  Fvbdat, 
been  first  published  abroad,  he  can  acquire  no  title 
here,  whether  as  author  or  as  assignee.  In  UAlmaine 
V.  Boosey,  Lord  Abinger  says :  *'  The  acts  give  no  pro- 
tection to  foreigners  resident  abroad,  in  respect  of 
works  published  abroad."  The  result  of  the  two  cases 
of  ChappeU  v.  Purday  clearly  is,  that  a  foreign  author  j 
or  his  assignee,  can  acquire  no  copyright  here,  after  a 
previous  publication  of  the  work  abroad. 

Supposing   that   a  contemporaneous   publication   at 
Prague  and  in  this  country  might  give  the  right  that  is 
contended  for,  how  stands  this  case  ?  The  plaintifiP  relies 
upon   the  entry  made  by  himself  in   the  register  at 
Stationers'  Hall  on  the  1st  of  September^  1 842.     If  there 
was  no  assignment  to  the  plaintiff  until  the  deed  of  the 
18th  of  July^  1849,  how  can  that  deed  give  him  any 
exclusive  right,  there  having  been  a  previous  publica- 
tion here  on  the  1st  of  September^  1842?     It  is  not 
open  to  the  plaintiff  to  contend  that  that  was  a  pub- 
lication by  Ijobitzky  or  by  Hoffmann:  it  was  clearly  a 
publication  by  the  plaintiff  in  assertion  of  his  own  right 
as  proprietor.     The  case,  therefore,  (Ms  clearly  within 
dementi  y.  Walker,  (a)     There,  an  author  published  his 
work  in  a  foreign  country  in    1814,   and   afterwards 
agreed  to  sell  to  A.  the  exclusive  right  of  printing  the 
same  work  in  this  country,  but  no  agreement  or  consent 
in  writing  was  then  entered   into.        .  published   the 
work  in  September ^   1814,  in  England,     In  1818,  B. 
published  the  same  in  England.     In  1822,  the  author, 
by  an  agreement  in  writing,  assigned  to  A.  the  exclu- 
sive right  of  printing  the  work  in  England :  and  it  was 

(a)  ZB.S^C.  861.,  AtD.&^R.  598. 
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held, — first,  that  A.  did  not,  by  the  parol  consent  given 
by  the  author  in  1814,  acquire  the  exclusive  right  of 
publishing  the  work  in  England;  — secondly,  that  that 
could  not  be  deemed  a  publication  by  the  author,  not 
being  made  on  his  account  or  for  his  benefit ; — ^thirdly, 
that  the  publication  by  B.  in  1818,  was  a  lawful  publi- 
cation ; — and,  fourthly,  that  the  author  could  not  after- 
wards, in  1822,  by  making  a  valid  assignment  to  A^ 
enable  him  to  maintain  an  action  against  B.  for  selling 
a  copy  of  the  same  work,  after  such  assignment  was  ex- 
ecuted. So,  here,  the  plainti£f  having  registered  the 
work  in  question  in  his  own  name  in  1822,  claiming  to 
be  owner,  there  was  then  a  publication  of  it,  which 
roust  be  taken  to  have  been  a  publication,  not  by  the 
author  or  his  assignee,  but  by  a  third  person,  which 
prevented  any  one  from  afterwards  acquiring  an  exclu- 
sive right  by  assignment  from  the  author.  The  plaintiff 
by  reason  of  that  prior  publication,  is  precluded  from 
relying  either  upon  the  letter  of  the  8th  o(  August,  1842, 
or  upon  the  deed  of  the  18th  o{Jufy,  1843. 

Talfourdj  Serjt.,  in  reply.  There  is  no  authority  for 
the  position  that  a  foreigner  resident  abroad  is  precluded 
from  having  or  conferring  title  to  a  copyright  in  this 
country.  On  the  contrary,  the  cases  of  Bentln/  v. 
Foster  and  D^Almaine  v.  Boosey  shew  that  he  may; 
and  Lord  AbingeVy  in  Chappell  v.  Pur  day  (a),  distinctly 
repudiates  the  doctrine  contended  for  on  the  other  side. 
llVilde^  C.  J.  If  your  argument  is  well  founded,  where 
was  the  necessity  for  the  international  copyright  act?(i)] 
The  object  of  those  acts,  was,  to  give  greater  facilities  to 
foreign  authors  than  the  existing  law  gave  them;  bat 
they  do  not  apply  to  a  case  like  this.  Why  should  not 
a  foreigner  residing  abroad,  have  a  property  in  his  ideas, 


(a)  4  r.  ^  C.  Exch.  495. 


(6)  1  &  2  Fid.  e.  59. 
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when  he  chooses  to  give  them  to  the  British  public 
through  the  medium  of  the  British  press  ?  The  deci- 
sions in  Clementi  v.  Walker,  jyAlmaine  v.  Boosey^  and 
Chappell  V.  Purday,  proceed  upon  the  ground  of  the 
position  the  author  had  placed  the  rest  of  the  world  in 
by  having  first  published  the  work  in  his  own  country. 

Cur.  adv.  vuU. 

Wilde,  C.  J.»  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  on  the  case  for  the  infringement 
of  the  copyright  of  a  musical  composition.  The  de- 
fendant pleaded, — first,  not  guilty,  —  secondly,  that 
there  was  no  subsisting  copyright  in  the  publication, 
—  thirdly,  that  the  plaintiff  was  not  the  proprietor  of 
the  copyright. 

The  cause  was  tried  before  Erie,  J.,  when  a  verdict 
was  found  for  the  plaintifi^  subject  to  a  special  case, 
which  stated,  in  substance,  that  the  plaintiff  is  an  En- 
glishman domiciled  in  England  /  that  Joseph  Labitzky, 
a  native  of  Carlsbad,  in  the  empire  of  Austria,  and 
domiciled  there,  was  the  author  of  the  work ;  that,  by 
the  law  of  Austria,  which  prevails  at  Prague,  where 
Jchann  Hoffmann  is  domiciled,  as  well  as  at  Carlsbad, 
an  author  has  copyright  in  his  works  for  his  own  life 
and  thirty  years  after,  and  may  assign  it  by  word  of 
mouth ;  that  Johann  Hoffmann  became  the  purchaser 
and  assignee  of  the  copyright  of  the  work  in  question, 
from  Labitzky,  and  afterwards  sold  it  to  the  plaintiff 
by  a  letter  dated  the  8th  of  August,  1842,  written  and 
signed  by  the  authority  of  Hqffriiann, — which  letter  was 
set  out  in  the  case,  and  stated,  amongst  other  things, 
that  the  period  of  publication  was  fixed  for  the  1st  of 
September  s  that,  on  the  1st  of  September,  1842,  the 
plaintiff  made  an  entry  in  the  register  at  Stationers' 
Hall,  and  stated  therein  that  he  was  the  publisher  and 
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proprietor^  and  that  the  date  of  the  first  publication  • 
was,  the  1st  of  September^  1842;  that,  on  the  18th  of 
Jultfi  1843,  a  formal  assignment  of  the  copyright  of 
this  and  other  musical  compositions  was  made  to  the 
plaintifl^  by  indenture,  between  Labitzky  and  Ihjffmmm 
of  the  one  part,  and  the  plaintiff  of  the  other  part; 
and  that  the  defendant  sold  a  copy  of  the  same  work, 
published  by  himself,  on  the  7th  of  August^  1845. 

The  jury  found  that  there  had  been  no  publicatioD 
abroad  prior  to  the  publication  in  England^  but  that 
the  publication  abroad  and  that  which  took  place  in  this 
country  were  simultaneous. 

Three  points  were  raised,  and  discussed  at  the  bar, 
— first,  whether  a  foreigner,  domiciled  abroad,  can 
have  copyright  in  this  country, -^secondly,  whether  he 
can  have  it  where  there  is  not  a  publication  here  hefan 
publication  abroad,— -thirdly,  if  it  can  exist  under  sudi 
circumstances,  whether  the  defendant  had  derived  a 
good  title  from  the  original  author. 

As  to  the  first  point,  no  legal  principle  was  suggested 
as  the  foundation  of  the  argument  that  an  alien  friend 
is  not  to  have  copyright  in  a  work  composed  by  him 
abroad,  and  first  published  in  England.  There  are, 
indeed,  some  dicta  in  the  books,  to  the  effect  that  a 
foreign  author  is  not  protected  against  a  publication  of 
his  work  in  England,  Probably,  those  dicta  were  in- 
tended to  apply  only  to  cases  where  a  foreign  author 
has  published  his  work  abroad,  and  not  in  England. 
In  Chappell  v.  Purday{a)i  this  subject  is  fully  dis- 
cussed, and  although  an  opinion  was  expressed  that  a 
foreign  author  has  not  any  copyright  in  England^  unless 
he  publishes  his  work  here,  yet  it .  was  decided,  that, 
when  he  publishes  here,  he  has  such  copyright,  unless 
he  has  by  previous  publication  abroad,  made  the  work 


(a)  14  M.  4  W.  803. 
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piMicijurisy  as  was  said  in  Guichardv.  Mori  (a)*   There        1848. 

are  two  csLseSj-^iyAlmaine  v.  Boosey^b)^  and  Senile^        

V.  Foster  (c) J — in  which  it  has  been  expressly  held  that 
a  foreigner  composing  a  work  abroad,  and  first  pub-  Pusdat. 
lishing  it  in  England^  has  copyright,  and  is  protected. 
And,  in  Clementi  v.  Walker {d)^ — where  it  was  held, 
that,  after  a  publication  abroad,  no  copyright  was  ac- 
quired by  publication  here,  after  a  considerable  interval, 
and  after  another  person  had,  without  fi'aud,  and  in  the 
regular  course  of  trade,  published  the  same  work  in 
this  country,— an  opinion  was  expressed  that  the  case 
would  have  been  di£ferent  had  the  publication  here 
promptly  followed  that  which  had  preceded  it  abroad, 
and  been  the  first  publication  of  the  work  in  this 
country.  The  cases  of  Delondre  v.  Slum  (^},  and  Page 
V.  Torpmsendi^),  which  were  cited  during  the  argument^ 
are  not  authorities  the  other  way.  The  first  was  an 
application  for  an  injunction  to  restrain  the  defendant 
from  imitating  certain  labels  and  seals  made  and  printed 
in  Frances  and  it  was  reftised,  on  the  ground  that 
Delondre  had  no  interest  in  them;  although  the  Vice- 
Chancellor  of  England  added,  that  the  court  does  not 
protect  the  copyright  of  a  foreigner.  If  this  dictum 
was  intended  to  apply  to  foreign  authors  who  have  m4 
published  in  this  country,  it  does  not  apply  to  the  pre- 
sent case.  If  it  was  intended  to  apply  to  the  case  of 
a  foreign  author  who  has  published  his  work  here,  the 
same  learned  judge,  in  Bentley  v.  Foster ^  where  the 
point  was  raised,  expressed  a  deliberate  opinion  in  op- 
position to  that  which  he  had  before  thrown  out.  In 
Page  v.  Tawnsend^  an  application  was  made  for  an 
injunction  to  protect  the  supposed  copyright  in  certain 
engravings  executed  and  published  abroad :  the  ques- 

(a)  9  Lav)  J,,  Chanc.  277.  (d)  2B.S^C.  86l. 

(6)  ir.S^C.  280.  (e)  2  Simons,  2S7. 

(c)  1 0  SimoM,  329.  Isi)  5  SimoM,  395. 
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1848.        tion  turned  on  the  meaning  of  certain  statutes  which 

•"— —        were  held  to  have  been  passed  only  for  the  protection 

^^^''^        of  prints  engraved,  etched, ^drawn,  or  designed  in  Great 

VvwDAY.      Britain^  the  last  of  which,  17  G.  8.  c,  57.,  is  in  express 

terms  so  limited  in  its  operation. 

The  general  rule  is,  that  an  alien  may  acquire  per- 
sonal rights,  and  maintain  personal  actions  in  respect 
of  injuries  to  them.  He  cannot  maintain  real  actions, 
because  he  cannot  hold  land :  see  Pisani  \.  Ijtnh 
son.  (a) 

It  appears  to  us,  then,  upon  the  authorities,  as  well 
as  upon  principle,  that  an  alien  amy^  the  author  of  a 
work  of  which  he  is  also  the  first  publisher  in  England^ 
and  which  has  not  been  made  ptMici  Juris  by  a  previous 
publication  elsewhere,  has  a  copyright  in  that  work, 
whether  it  be  composed  in  this  country  or  abroad. 

The  second  question  argued  at  the  bar  is  scarcely 
separable  from  the  first,  viz.  whether  the  copyright 
which  the  author,  or  his  assignee,  would  otherwise  hare 
had  in  this  country,  was  defeated  by  the  contempora- 
neous publication  abroad.  If  it  be  correct  to  say  that  a 
foreigner,  the  author  of  a  work  composed  abroad,  and 
published  by  him  in  this  country,  is,  by  the  municipal 
law  of  this  country,  entitled  to  a  copyright  in  the  work, 
how  can  such  right  be  defeated  by  a  contemporaneous 
publication  abroad  ?  In  the  popular  sense  of  the  word, 
each  would  be  the  first  publication.  But,  if  neither  could 
be  so  called,  we  think  the  result  would  be  the  same; 
for,  that,  in  order  to  defeat  the  claim  of  copyright,  a 
prior  publication  in  some  other  place,  or  by  some  other 
party,  should  be  proved. 

The  third  question  raised,  was,  whether  the  plaintiff 
had  proved  a  good  derivative  title  under  the  original 

(a)  6  N.  C.  go.,  8  Scott,  182. 
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author.     It  is  stated  in  the  case,  that,  by  the  law  of 
Austria^  which  prevailed  where  Labiizky^  the  author, 
and  Hoffmann^  his  assignee,  were  respectively  domiciled, 
the  author  had  a  copyright,  and  that  such  copyright 
might  be  assigned  by  word  of  mouth ;  that  Labitzky 
sold  and  assigned  his  copyright  to  Hoffmann  ;  and  that 
Hoffmann^  before  the  publication  of  the  work,  sold  his 
copyright  to  the  plaintifi.     But  it  is  also  stated  that  the 
sale  was    e£fected    by  a  letter  written   from   Leipsic^ 
which  was  set  out  in  the  case;  and  some  discussion 
took  place  as  to  the  sufficiency  of  that  letter  to  effect  a 
sale.     The  terms  of  it  are  ambiguous ;  and  it  certainly 
has  as  much  the  aspect  of  evidence  of  a  previous  sale, 
as  of  an  instrument  by  which  the  sale  was  effected. 
But  the  parties  have  themselves  stated  that  it  was  a 
sale;  and  we  think  they  must  be  bound  by  that  state- 
ment.    Now,  the  recent  statute,  SiaS  Vict.  c.  45.  s.  3. 
has  enacted  that  the  copyright  of  every  book  published 
in  the  life-time  of  the  author,  shall  endure  for  the  time 
there   specified,   and   shall   be   the  property  of   such 
author,  or  his  assigns;  and  the  2nd  section  (the  in- 
terpretation clause)   had  before   provided,  that    '*  the 
word  assigns  shall  be  construed  to  mean  and  include 
every  person  in  whom  the   interest  of  nn   author  in 
copyright  shall  be  vested,  whether  derived  from  such 
author  before  or  after  the  publication  of  any  book,"  &c. 
There  being,  then,  a  sale  in  this  case  valid  by  the 
law  of  Austria^  where  it  was  made,  the  interest  of  the 
author  became  vested  in  the  plaintiff  before  publica- 
tion, so  as  to  make  him  an  assignee  within  the  meaning 
of  the  Srd  section,  and  he  therefore  had  a  good  deri- 
vative title. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider the  arguments  that  were  offered  to  the  court,  on 
the  supposition  that  the  plaintiff  might  be  compelled  to 
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rely  on  the  assignment  by  deed,  executed  in  1845. 
And,  as  we  think  that  a  foreign  author  publishing  his 
work  in  this  country,  before  any  thing  has  been  done, 
either  here  or  abroad,  to  prevent  the  acquisition  of 
copyright,  has  a  copyright  protected  by  the  5  &  6  Vict, 
c.  45.,  and  that  his  interest  may  be  assigned  before  pub- 
lication, and,  in  this  instance,  was  well  assigned  to  the 
plaintiff,  and  the  plaintiff's  publication  took  place  before 
any  thing  had  happened  to  prevent  his  becoming  en* 
titled  to  protection,  our  judgment  must  be  in  \m 
favour. 

Postea  to  the  plaintiff. 


Valpy  and  Others,  Assignees  of  Thomas  Sutton, 
a  Bankrupt,  v.  Sanders  and  Another. 

^T^ROVER,  by  the  plaintiffs,  assignees  of  the  estate 
and  effects  of  Thomas  Sutton^  a  bankrupt,  for  goods, 
charged  in  the  first  count  to  have  come  to  tlie  defend- 
ants' possession  before  the  bankruptcy,  and,  in  the 
second,  after  the  bankruptcy  of  StUton, 

Pleas,  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Qh 
ventn/  summer  assizes,  1846.  The  facts  were  as  fol- 
lows :  — 


^fay  12. 

The  defend- 
ants bought 
goods  at  the 
shop  of  A,, 
after  notice 
that  A,  had 
committed  an 
act  of  bank- 
ruptcy, by 
absconding, 
and  claimed 
to  set  off 
against  the 

price  a  debt  due  to  them  from  A.  A  fiat  having  afterwards  issued  against  X,  his 
assignees  sent  in  an  invoice^  and  demanded  payment  for  the  goods  ao  boogfat  bj 
the  defendants  :  — 

Held^  that  the  assignees  did  not  thereby  so  affirm  the  sale  as  to  disentitle 
them  to  maintain  trover  for  the  goods,  upon  a  subsequent  demand  and  refasil. 
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StitloHj  the  bankrupt^  carried  on  the  business  of  a 
draper  at  Atherstoney  in  the  county  of  Warwick,  On 
the  23rd  of  February ^  1846,  he  committed  an  act  of 
bankruptcy,  by  absconding  to  America.  A  fiat  in  bank- 
ruptcy issued  against  him  on  the  3rd  of  March;  the 
adjudication  took  place  on  the  5th ;  and  on  the  24th 
the  plaintiffs  were  appointed  assignees. 

The  defendants  were  wine-merchants  carrying  on 
business  in  partnership  together  at  Atherstone.  At  the 
time  of  his  absconding,  Sutton  was  indebted  to  the  de- 
fendants for  wine.  On  the  25th  and  27th  of  February^ 
— the  defendants  having  then  full  knowledge  that 
Sutton  had  absented  himself, —  Mrs.  Sanders  went  to 
the  shop,  where  the  business  was  still  going  on  under 
the  direction  of  the  present  plaintiffs,  and  looked  out 
goods  to  the  amount  of  51.  6s.  6d.  on  the  first  occasion, 
and  61.  4es.  lid.  on  the  second.  The  first  parcel  Mrs. 
Sanders  took  away  with  her ;  the  second  was  sent  to  the 
defendants'  house  on  the  28th.  The  shopman  who 
delivered  the  last-mentioned  goods  demanded  the  money 
for  them ;  whereupon  Mrs.  Sanders  observed  that  she 
did  not  understand  that  she  was  to  pay  for  the  goods, 
and  desired  the  man  to  call  again  in  an  hour.  When  he 
called  again,  she  declined  either  to  pay  the  money,  or 
to  restore  the  goods. 

On  the  9th  of  Aprilj  the  agent  of  the  assignees  sent 
in  a  bill  of  parcels  or  invoice  of  the  goods  purchased, 
inclosed  in  a  letter,  addressed  to  the  defendants,  as  fol- 
lows : — 
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'' April  9thj  1846. 
^'  In  re  Sutton,  a  bankrupt. 
"Gentlemen,  —  I  am  directed  to  apply  to  you  for 
the  sum  of  11/.  Il5.  4fd.  for  goods  supplied  to  you  on 
the  25th  and  2Tth  of  Febitutiy  last,  which  be  pleased 
to  remit  to  me  without  loss  of  time." 
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On  the  28rd  of  Aprils  the  following  letter  was  sent 
to  the  defendants  by  the  solicitor  of  the  assignees: — 

''Ittigby,  April  2Srd,  1846. 
"Gentlemen,—  !  ara  directed  by  Mr.  Stdtoris  as- 
signees to  apply  to  you  for  the  payment  of  the  sum  of 
11/.  lis.  \0d. :  and  you  will  be  so  good  as  to  pay  the 
same  to  me,  with  Bs.  for  this  letter,  by  Tliwsdai/  next, 
as,  in  case  of  non-payment,  I  have  positive  instructions 
to  sue  you  for  the  same/' 

To  this  letter  the  defendants'  attorneys  sent  the  fol- 
lowing reply: — 

^' Atherstonej  April  28th,  1846. 
"  Dear  Sir,  —  Messrs.  Sanders  &  Sanford  consulted 
us  on  the  subject  of  the  claim  made  against  them  by 
the  assignees  of  T.  Sulton,  as  appears  in  your  letter  to 
them  of  the  2drd  instant.  We  carefully  considered 
all  the  circumstances,  and  advised  that  they  were  not 
liable  to  pay  that  claim,  but  were  legally  entitled  to  set 
off  the  amount  of  their  claim  on  the  bankrupt's  estate. 
Since  that  time,  we  have  taken  the  opinion  of  Mr.  J, 
B.  on  the  matter;  and  he  concurs  with  us:  and,  if  it 
be  determined  to  bring  an  action,  we  will  accept  ser- 
vice of  the  writ,  and  appear." 

It  was  contended,  on  the  part  of  the  defendants,  that, 
by  the  delivery  of  the  bill  of  parcels  on  the  9th  of  Aprils 
and  the  demand  of  payment  as  for  goods  sold  and  de- 
livered by  the  bankrupt,  the  plaintifis  had  affirmed  the 
sale,  and  could  not  afterwards  disaffirm  it,  and  bring 
trover. 

The  learned  judge, — the  jury  having  found  that  the 
defendants  had  notice  of  the  bankruptcy  of  Sutton  after 
the  purchase  of  the  first  parcel  of  goods,  and  before  the 
purchase  of  the  last  parcel, — directed  a  nonsuit ;  holding 
that,  the  assignees  having  treated  the  transaction  as  a 
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sale,  it  was  not  competent  to  them  afterwards  to  turn 
round  and  treat  it  as  a  tort.  But  lie  reserved  leave  to 
the  plaintiffs  to  move  to  enter  a  verdict  for  6/.  45.  lld.y 
if  the  court  should  be  of  opinion  that  the  action  was 
maintainable. 
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Humfrey^  in  Michaelmas  term,  1846,  accordingly  ob- 
tained a  rule  nisi.  He  referred  to  Kynasion  v. 
Crouch,  (a) 


Whitehursf  and  Mellor^  in  Hilary  term  last,  shewed 
cause.  (6)     It  appeared,  that»  although  the  bankrupt 
absconded  on  Motiday  the  23rd  of  February ^  the  shop 
had,  by  the  plaintiff's'  direction,  been  kept  open  as  usual 
until  Saiurdayj  the  28th :  and  throughout,  until  the  de- 
mand of  the  14th  of  May,  the  assignees  have  treated 
the  transaction  as  a  sale  by  themselves.     [^Maulej  J.  Is 
that  defence  open  to  you  upon  these  pleadings  ?  ]     It  is 
submitted  that  it  is,  under  not  possessed ;  which  means, 
not  possessed  at  the  time  of  the  supposed  conversion : 
Pickard  v.  Sears  {c) ;    Cole  v.  the  Bank  of  England,  {d) 
[WildCi  C.  J.  The  assignees  propose  to  adopt  the  sale, 
if  the  defendants  will  pay  for  the  goods.     They  refuse. 
Are  the  former  bound  by  their  offer  ?  ]     In  Brewer  v. 
Sparrow  (e),  it  was  expressly  held,  that  the  assignees  of 
a  bankrupt  having   once  affirmed  the  acts  of  a  person 
who  wrongfully  sold  the  property  of  the  bankrupt  can- 
not afterwards  treat  him  as  a  wrongdoer,  and  maintain 
trover.     Bayley^  J.,  there  says :  "  The  defendant  in  the 
first  instance  was  a  wrongdoer,  and  the  plaintiffs  might 
have  treated  him  as  such ;  but  it  was  competent  to  them, 
in  their  character  of  assignees,  either  to  treat  him  as 


(a J  14»M.$^  W.5t66. 

(6)  The  judges  present  at 
the  argument  were,  Wilde,C,  J., 
Mauky  J.,  CreiiweU,  J.,  and 
F.  WUUams,  J. 


(c)  6  il(i.  4  JS:.  469.,  2  iV:  4 
JP,  488. 

\d)  10  Ad.  Sf  E.  ^S7.,  2  P. 
42).  521. 

(e)  7B.SfC.  810.,  I  M.  Sf 
22.2. 
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a  wrongdoer,  and  disaffirm  his  acts,  or  to  affirm  his  acts, 
and  treat  him  as  their  agent ;  and,  if  they  have  once 
affirmed  his  acts,  and  treated  him  as  their  agent,  they 
cannot  afterwards  treat  him  as  a  wrongdoer ;  nor  can 
they  affirm  his  acts  in  part,  and  avoid  them  as  to  the 
rest.  I  am  of  opinion  that  the  plaintiffs,  in  their  cha- 
racter of  assignees,  in  this  case,  have  affirmed  the  acts 
done  by  the  defendant  with  reference  to  the  disposition 
of  the  goods  of  the  bankrupt^  for,  they  have  accepted 
from  him  the  balance  of  the  account.     That  balance 

• 

consisted  of  a  sum  due  to  them,  after  giving  them  credit 
for  the  produce  of  all  the  bankrupt's  goods  sold  by  the 
defendant.  By  accepting  and  retaining  that  balance 
without  objection,  after  they  had  received  a  copy  of  the 
account  kept  by  the  defendant,  they  adopted  his  acts, 
and  recognised  him  as  their  agent,  and,  having  so  done, 
they  are  not  at  liberty  to  treat  him  as  a  wrongdoer.** 
[^Wilde^  C.J.  That  was  a  totally  different  case:  there, 
the  assignees  settled  the  account  and  took  the  balance^ 
The  mode  of  adoption  cannot  make  any  difference. 

Waddington  (with  whom  was  Hurnfrey)^  in  support  of 
the  rule.  Hurst  v.  Gwennap  (a)  is  identical  with  tlie 
present  case.  It  was  there  held  that  the  assignees  of  a 
bankrupt  may  maintain  trover  against  one  who  has  par- 
chased  goods  from  the  bankrupt,  in  the  usual  course 
of  his  trade,  after  a  secret  act  of  bankruptcy,  although 
the  goods  were  purchased  on  sale  or  return,  and  al- 
though the  assignees  afterwards  demanded  payment 
from  the  defendants,  as  upon  a  sale  of  the  goods.  The 
affirmance  of  a  contract  by  the  assignees  of  a  bankrupt, 
must  always  be  understood  to  mean,  if  the  vendee  will 
pay  for  the  goods.  Brewer  v.  Sparrow  was  a  totally 
differe  nt  case  from  the  present.     There,  the  assignees 


(a)  2  Stark.  N.  P.  C.  306. 
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bad  settled  the  account  with  the  defendant,  and  received 
the  balance :  and  Holrcydy  3.^  said :  **  I  think  the  plain- 
tiffs adopted  the  acts  of  the  defendant,  by  accepting  the 
balance  of  the  account.  By  doing  so,  they,  at  all  events, 
either  recognised  him  as  their  agent  in  the  sale  of  the 
bankrupt's  goods,  or  they  roust  have  received  the  amount 
of  that  balance  as  a  satisfaction  for  the  wrongful  act 
done  by  the  defendant.  If  they  have  treated  him  as 
their  agent,  they  cannot  afterwards  treat  him  as  a  wrong- 
doer, and  maintain  trover.  If,  on  the  other  hand,  they 
accepted  the  balance  of  the  account  as  a  satisfaction' 
for  the  wrongful  act,  the  acceptance  of  that  sum  is  an 
answer  to  the  action."  Here,  it  cannot  be  doubted  that 
there  was  a  complete  conversion  on  the  28th  of  Feb^ 
ruary :  and  nothing  has  been  done  since  to  waive  the 
original  tort  [^Cresswellj  J.  Could  the  assignees,  under 
the  circumstances,  affirm  the  sale  by  relation  ?  If  they 
might,  it  is  difficult  to  say  that  the  purchase  of  the  goods 
was  a  conversion  at  the  time.]  However  that  might  be, 
it  is  clear  they  might  have  waived  the  tort.  But  there 
is  no  evidence  that  they  have  done  so ;  and  therefore 
they  are  entitled  to  a  verdict  for  the  6/.  4^.  \\d. 

Cur.  adv.  vuli. 


1848. 

VAhPt 

V. 

Sandkrb. 


Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court: 

This  was  an  action  of  trover  brought  by  the  plaintiffs, 
as  assignees  of  T.  Sutton,  a  bankrupt,  for  the  purpose  of 
recovering  the  value  of  certain  goods  which  had  be- 
longed to  the  bankrupt,  and  which  had  been  sold  by 
the  bankrupt's  shopman  after  an  act  of  bankruptcy  com- 
mitted by  the  bankrupt  having  absconded,  and  after 
notice  of  the  act  of  bankruptcy  received  by  the 
defendants. 

Subsequently  to  the  plaintiffs'  appointment  as  as- 
signees, their  agent  sent  a  bill  of  parcels  to  the  de- 
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fendants,  as  for  goods  sold  by  the  bankrupt  to  the 
defendants ;  and  the'plaintiffs'  ^solicitor  demanded  pay- 
ment of  .the  amount  of  such  bill  of  parcels.  The  de- 
fendants refused  to  pay  for  the  goods;  whereupon  the 
plaintiffs  demanded  the  goods,  and,  upon  the  defendants' 
refusal  to  deliver  them,  the  present  action  of  trover  was 
brought.. 

Upon  the  trial,  it  was  contended,  on  the  part  of  the 
defendants,  that,  by  ihe  delivery  of  the  bill  of  parcels, 
and  demand  of  payment  as  for  goods  sold  and  delivered 
by  the  bankrupt,  the  plaintifiPs  had  affirmed  the  sale, 
and  could  not  afterwards  disaffirm  it,  and  maintain 
trover ;  and  upon  this  objection  the  plaintiffs  were  non- 
suited, —  leave  being  given  to  them  to  move  to  enter  a 
verdict  in  their  favour  for  the  amount  demanded,  if  the 
court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover. 

It  appears,  by  the  judge's  report  of  the  evidence,  that 
the  sale  was  made  by  the  bankrupt's  servant,  after  his 
absconding,  and  altogether  without  authority,  and  after 
notice  of  the  act  of  bankruptcy.  It  is,  therefore,  clear 
that  the  defendant,  by  receiving  the  goods  under  such 
unauthorised  sale,  was  guilty  of  a  conversion  as  against 
the  assignees  of  the  bankrupt.  There  was  no  evidence 
to  shew  that  the  plaintiffs,  or  their  agents,  had  any 
notice  that  the  bankrupt  was  indebted  to  the  defendants, 
at  the  time  of  the  delivery  of  the  bill  of  parcels,  or  at 
the  time  the  demand  was  made  for  payment:  and  it 
was  proved,  that,  before  the  delivery  of  the  goods,  the 
shopman  who  sold  them  informed  the  defendants  that  the 
goods  must  be  paid  for  to  the  estate  of  the  bankrupt. 

Under  these  circumstances,  the  plaintiffs  obtained  the 
present  rule  nisi  to  set  aside  the  nonsuit,  and  to  enter  a 
verdict  for  them.  And,  upon  the  argument  of  the  rule, 
the  principal  point  discussed,  was,  whether  tlie  plaintiffs 
had,  by  the  acts  before  mentioned,  affirmed  the  sale  by 
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the  shopman  as  a  sale  by  their  agent,  and  so  precluded 
themselves  from  maintaining  an  action  of  trover.  The 
court  is  of  opinion  that  such  was  npt  the  effect  of  those 
acts;  and  that  the  utmost  effect  to  be  given  to  them,  is, 
that  they  amounted  only  to  a  qualified  offer  to  adopt 
such  sale^  that  is,  if  the  defendant  would  pay  for  the 
goods ;  and  that,  when  the  defendant  refused  to  pay  for 
them,  it  was  competent  to  the  plaintiffs  to  repudiate  the 
sale  altogether,  and  bring  the  present  action. 

In  the  case  of  Brewer  v.  Sparrow  (a),  assignees  were 
held  to  have  adopted  the  dealings  of  the  defendant  with 
the  estate  of  the  bankrupt,  which  had  taken  place  after 
an  act  of  bankruptcy,  and  with  notice,  by  adjusting  an 
account  of  receipts  and  payments  in  respect  of  such 
dealings,  and  by  receiving  the  balance  due  upon  the 
result  of  such  an  account,— -treating  all  the  transactions 
as  valid.  But,  in  the  case  of  Morris  v.  Robinson  {b\ 
where  a  quantity  of  indigo  had  been  shipped  at  Calcuiia, 
on  freight,  and  had  been  improperly  sold  under  the  order 
of  a  court  of  Vice-Admiralty  at  the  Mauritius^  and  the 
proceeds  paid  into  court,  —  the  owner  of  the  indigo  was 
held  entitled  to  maintain  trover  against  the  defendants, 
who  had  purchased  and  received  thirty-two  chests  of 
the  indigo  so  sold,  notwithstanding  the  plaintiff's  agent, 
under  a  power  of  attorney  executed  by  the  plaintiff, 
had  made  an  unsuccessful  application  to  the  Vice- 
Admiralty  court  to  obtain  the  proceeds  paid  into  court 
of  certain  other  of  the  chests  of  indigo  sold  under  the 
same  circumstances  as  those  purchased  by  the  defendants. 
And  in  Bum  v.  Morris  (c),  where  trover  was  brought 
for  a  20/.  bank-note,  which  the  plaintiff  had  lost,  and 
which  the  defendant  had  received  from  a  woman  who 
had  found  it,  and  exchanged  it  at  the  Bank,  notwith- 
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(b)  SB.diC.  196.,  SD.S^R.  34,. 


(c)  4  Tyrwh.  485. 
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Standing  the  plaintiff  had  received  from  the  woman  who 
so  found  it  the  sum  of  ?/•)  being  part  of  the  proceeds 
which  had  been  obtained  by  the  defendant  by  the 
exchange  of  the  note  at  the  Bank,  —  the  72.  being 
allowed  dnty  in  i^eddetfon '  oT  •  tliiM^^ ' 'al^-  'iipon 
Brewer  v.  Sparrow  being  cited,  the  court  said  that  case 
was  distinguishable'  by  th^  Act  Itfcat  thi^ikSSfgsi^  jj^ 
there  received  a  sum  as  the  whole  b&latVfitf  dole  ^to  them 
upon  the  footing  of  the  a<cdoM)t.'A)^iti; Hi- tlUfc  blAe 
of  Hurst  r.  GwenfUtp{a);'^C)(H\9ikBidL^\^t^^^ 
a  bankrupt  to  the  defendam,  xifton:  \iale  bt  Tetirrtt>  aft^ 
an  act  of  bankruptcy,  but  witbout  notice  ^'tU§  asii{^;fMt^ 
after  their  appointment^  r^uired  the  deftudaiit-'ttitsliy 
whether  he  would  keep  the  godds'oroiot :  the'defeiifA* 
ant  elected  to  keep  them;  wher«up<ni' Jftie 'irissigoies 
delivered  a  bill  of  parcels,  as  upon  a  sAleiiy  thefiMiiiik^ 
rupt  to  the  defendant^  afid  demanded  pkyttieht  tit  tW 
amount:  the  defeilidbnt  refused  t6  ^yi  elMdhig^^  set- 
off, as  in  the  present  ease ;  ^er^upoil  thtl^  dy^lj^e^ 
without  furtfaier  demand,  brought  trdvei^;  atld  '  n^i^ 
held  entitled  to  recover :  and  the  court  confirmed  Ae 
ruling  of  Lord  EUenborough  at  nisi  prius;  ^ 

We  are,  therefore,  6f  opinion  that  the  plainltiffi,  b3r 
demanding  payment  for  the  goods^  as  upon  a  stUe'by 
the  bankrupt, —  which  demand  was  not  acqaieso^  ia 
by  the  defendants,  —  did  not  preclnde  themsdviis  fretti 
maintaining  trover,  upon  the  defendants'  refitfsat  to  jitff 
according  to  such  demand.  The  plaintiffs  ane,  tberefinv^ 
entitled  to  make  the  rule  absolute  for  ente^nlg^tfie 
verdict  for  them  for  the  value  of  the  goods*  so  received 
by  the  defendants  under  the  circumstances  befoi^e  stateii 

> 

Rule  absolute. 


(a)  2  Stark.  N.  P.  C.  806. 


.  il^ 
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•f»'//    (urnow   ju]  moft  ii^vi'jo'yf  haw    itj(iii:lf{  -jM]  ;nfj(h(i»^,»-  1848. 

'  "  3ffly  12. 

^uA  SSUMPf3lTi»  rrTW>first)C(mnt.ipClbiSf'4ficlaivatkm  A  factor  to 

n.  It  (4UU^  ibali  idie  defeiidwjt%i  before^  &^^  iiv«re»  and  ^^o°^  S<>o^ 

9^  «Xf9  <^niTfefllprs>  •  '•wd  carried  ^on, .  and.  continue'  <lo  consigned 

^itj^QfV  ^be  .(lUtdei  .IMfid*  business  of^ACOrn-betOfy  ut  generally  for 

J^/«lfr/2^t)<thatt,  4>n../&)C.,  in  •  oonsideitatioiiiMthakit.lihe  Jt^"  ^!17 

pl^ui^itfkr  at  tbe>6p€»eiajlt  •  i<iatanee<  and  ^request  of  .the  de-  qnently  made 

fi^Miints^.Jbad-  consigned .  and  'deliiwied -  tp?  the  defimd-  advances  to 

saj^<Ao  wit,  as.  such  >factara •.  as-  aforesaid,  a.  cargO'  of  ^^  ^^  ^J^^ 

'wj^^u^Xfior  and  on  iaccount.of  the  plaintifis,ifea  wit,  ifor  of  the  goods, 

oeFteiiVMreasonable  commisision  and  reward  to  be^  paid  ^l^^  ^ 

bytbe  plaintiffs  to  .the  defendants  in  that  bdialf,  they,  contrary  to 

the  defendants,  undertook,  and  then  fidtbfully  promiised  ^®  orders  of 

the  plainti£&y  to  ol^y  and  observe  the  lawful  oixlers  and  ^^  ^^  latter' 

directions  of  the  plaintiffi^  to  be  ^iven  by  them  to  the  neglecting,  on 

defendaiHs,  in  regard  to  the  sale' and  disposal  of .  the  '^^'^^i^^ 

said  wheat  by  the  defendants  for  thevplaintiffii:  Aver^  vances, 

tnent,  that,  although  the  defendants,  as   such   factors,  although  such 

sale  would  lie 

then  had  and  received  the  said  cargo  of  wheat  for  the  ^  go^nd  ex- 
purpose  and  upon  the  terms  aforesaid,  and   although  erciseofdis- 

the  defendants   afterwards,  to   wit,  on  &c.,  isold  and  cretiononhis 

part ;  his 
disposed  of  a  certain   small  quantity,  to  wit,  twenty  authority  to 

bushels,  parcel  of  the  said  cargo  of  wheat;  and  although  sell  not  be. 

afterwards,  to  wit,  on  &c.,  the  defendants  sold  and  dis-  ^"*°^ir  X 

'  reason  or  tne 

posed  of  another  quantity,  to  wit,  six  hundred  bushels,  unpaid  ad- 

• 

then  beinir  other  parcel  of  the  said  cariro  of  wheat,  at  ^*"ce8,  me- 

r  o  •»         vocable,  as  an 

and  for  a  certain  price,  to  wit,  at  the  rate  or  price  of  authority 

65. 4A  for  each  and  every  of  the  said  last-mentioned  coupled  with 

bushels  of  wheat;  and  although,  afterwards,  and  after  ^  ^^  ^^ 

such  last-mentioned  sale,  and  whilst  the  residue  of  the 

said  cargo  of  wheat  remained  in  the  hands  of  the  de- 
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1848.  feiulantsy  as  such  factors,  unsold,  to  wit,  on  &a,  the 
"  plaintiffs  ordered  and  directed  the  defendants,  to  wit, 
''^  ^  as  such  factors  as  aforesaid,  not  to  sell  any  more  of  the 
Samdari.  said  cargo  of  wheat  under  75.  per  bushel,  and  then  only 
to  the  extent  of  a  small  portion  thereof^  to  wit,  to  the 
extent  of  1600  to  2400  bushels;  and  although  the 
same  order  and  direction  was  then  a  lawful  order  and 
direction  in  that  behalf,  and  the  defendants  then,  and 
long  before  any  of  the  sales  thereinafter  mentioned,  had 
due  notice  of  such  order  and  direction,  and  could  and 
might  and  ought  to  have  obeyed  and  observed  such 
order  and  direction;  yet  the  defendants,  not  regarding 
their  said  promise  and  undertaking,  but  contriving  and 
intending,  &c.,  did  not  obey  or  observe  the  said  order 
and  direction  of  the  plaintiffs  so  given  by  them  to  the 
defendants  in  respect  of  the  said  residue  of  the  said 
cargo  of  wheat  as  aforesaid,  but  then  wholly  neglected 
and  refused  so  to  do,  and  wrongfully  and  injuriously 
sold  and  disposed  of  the  whole  of  the  said  residue  of 
the  said  cargo  of  wheat,  at  and  after  the  rate  of  much 
less  than  7^.  for  each  and  every  bushel  thereof,  that  is 
to  say,  &c.  (alleging  various  sales  for  lesser  prices),  and 
afterwards,  to  wit,  on  &c.,  the  defendants  wrongfully 
and  injuriously  sold  and  disposed  of  divers,  to  wit, 
5375  bushels,  being  the  remainder  of  such  residue,  at 
and  after  the  rate  of  6s.  for  each  and  every  bushel 
thereof,  contrary  to  the  said  order  and  direction  of  the 
plaintiffs  so  by  them  in  that  behalf  given  to  the  de- 
fendants as  aforesaid,  and  contrary  to  the  duty  of  the 
defendants,  as  such  factors  as  aforesaid,  in  that  behalf: 
and  that,  although,  after  the  giving  of  the  order  and 
direction  aforesaid,  and  after  the  violation  thereof  by 
the  defendants,  and  whilst  the  remainder  thereinbefore 
lastly  specified  of  the  said  residue  of  the  said  cargo  of 
wheat,  to  wit,  the  said  quantity  of  5375  bushels  thereof 
remained  in  the  bands  of  the  defendants,  as  such  fiictorsi 
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unsold^  to  wit)  on  &c.,  the  plaintiffs  ordered  and  directed 
the  defendants,  to  wit^  as  such  factors  as  aforesaid,  not 
to  sell  the  said  remainder  of  the  said  residue  of  the  said 
cargo  of  wheat,  or  any  part  thereof,^  to  wit,,  without 
further  directions  from  the  plaintiffs  in  that  behalf;  and 
that,  although  the  last-mentioned  order  and  direction 
was  then  a  lawful  order  and  direction  in  that  behalf,  and 
the  defendants  then,  and  long  before  the  sale  therein- 
after mentioned,  had  due  notice  of  such  last-mentioned 
order  and  direction,  and  could  and  might  and  ought  to 
have  obeyed  and  observed  the  same^  yet  the  defendants, 
further  disregarding  their  said  promise,  &c.,  wrongfully 
and  injuriously  sold  and  disposed  of  the  said  remainder 
of  the  said  residue  of  the  said  cargo,  without  any 
further  directions  from  the  plaintiffs  in  that  behalf,  con- 
trary to  the  (^last-mentioned  order  and  direction  of  the 
plaintiffs,  &c.;  and  that,  by  reason  of  the  several 
premises  the  plaintiffs  had  sustained  great  loss,  &c* 

The  second  count,  which  was  similar  in  form,  related 
to  another  cargo  of  wheat. 

The  defendants  pleaded  several  plens,  upon  special 
demurrer  to  the  third  and  fourth  of  which,  to  the  first 
count,  and  the  eighth  and  ninth,  to  the  second  count, 
the  plaintiffs  obtained  judgment  in  Triniiy  vacation, 
1846.  (^) 

Having  subsequently  obtained  leave  to  plead  two  ad- 
ditional pleas  (A),  the  defendants  pleaded  as  follows :  — 

Thirteenth,  —  to  the  first  count,  —  that,  after  the 
said  cargo  of  wheat  in  the  said  first  count  mentioned 
had  been  so  consigned  to  the  defendants  as  such  factors 
as  in  the  said  first  count  mentioned,  and  before  the 
committing  by  the  defendants  of  any  of  the  said  alleged 
breaches  of  promise  in  the  said  first  count  mentioned, 
to  wit,  on  the  1st  o(  November^  1842,  the  defendants,  as 


1848. 

Smart 
Sakdabs. 


(a)  Ante)  Vol  III.  p.  380.  (6)  AtUi,  Vol  III.  p.  401. 
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sach  factors  abnaforesMd^tfateaoiB^abd^anBi^  onfavndh 
viuice^  lo  tbe 'plaiotifiBi<il»  nes^sfsctxvB  the  mcbnhi^^ 
nentof  tbei  slid  cargfi  otfcirbeiaiiBidi^  said  fintlionak 
mentioried,  tk>'(A  ItirgamtMant^  t»\jri^(^%a^itb0immMiA 
ofSOOOLfWod'mhich  said*  suBa  MiadybnecU  t^t^^^ 
fendadts,  as  soch  factorsas  afore$aid^iiff<bt>phintiflfc» 
was  tfaen  dae  and  payable  byidiet^platmiffiiitoitfae^e- 
fendantS)  and  A»bicfa  said  advancs  ihe  dekitiutt^  had 
come  under  by  reasoii'Of  Uie  debodants' hamig,  Rafter 
the  tnakji^.afitbef)roinise  inr4ihe  fifidt  count  meH^ooad, 
and  whilst  >  the  defiendaDUy4is"isuch*  Colors  «s  aforesasi, 
had  authority  from  the  ^plaintiffs»  sell  lhe'tflaiifrcifa|p) 
of  wheat  in  the  first  count  mentioned  at.  aiidiKliiiias 
and  for  sudh  prices,  aathey^  the  defendants,'  m  ^Kabcise 
of  their  discretion  as  sueh  iactors^tbiaaghtilit  best  fear 
the  plainti£&  that  «the  cargo  AboqU  Ji>e»iSold^uHhd  befare 
the  giving  of  any  of'ithe  orders,  in  the  saU  first  coaat 
mentioned  by  the  plaintiffs  to^the- defendants^.to  wit, 
on  the  12tfa  of  Jub/^  1842, -^accepted  divers  bills  of 
exchange  for  the  plaintiff,  and  at  their  request,  against 
and  on  the  security  of  the  said  cargo  in  the  saidifirst 
count  mentioned :  that  thereupon,  afterwards,  and  be- 
fore the  committing  by  the  defendants  of  any  of  the 
said  alleged  breaches  of  promise  in  the  said  first  count 
mentioned,  to  wit,  on  the  1st  of  November^  1842, -they, 
the  defendants,  gave  notice  to  the  plaintiffs  that  they, 
the  defendants,  required  the  said  sum  of  money  so 
advanced  by  the  defendants,  as  such  factors  as  afore- 
said, in  respect  of  the  said  consignment  of  the  said 
cargo  of  wheat  in  the  said  first  count  mentioned,  to  be 
repaid  to  them,  the  defendants,  by  the  plaintifis ;  and 
that,  if  the  plaintiffs  did  not  repay  to  them,  the  de 
fendants,  the  said  sum  of  money,  they,  the  defendants, 
would  sell  the  whole  of  the  residue  of  the  said  cargo  of 
wheat  in  the  said  first  count  mentioned,  and,  out  of 
the  money  to  be  produced  by  such  sale^  would  repay 
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tbenuehss  4ke/«tid>  snm-  irf^ imooey  so  adLvancedi  byibe  1848^ 
4i6mfadatfri«B  iilT  titatfiem  aforesaid «:  ithtt^  < although 
$kmheyii  ihe<  dcfendants^i  bad)  given  the'  pbuntiffs  the 
•aif})SinNti€)^  in  thail  {ilea  mcmiQiied^.  and  »befom  the  oomr 
mitting  fajr  tfaendef6ndAnlS(jof>«ny.iof. 'the  said  alleged 
hteobesfofiipvomiseaffithe  aaidt  first  oomit  mentionedt 
aiheasdnriile^ithiie  for' theipljEiiDlifiB  to  hftrio  repaid  to 
tbd  defefidadtB  tht  wiidi  sumiof  itioney  so  advanced 
bystbe.:defendaiit8^  •had  eiapied^.-^:yet  the  plaintiflfs 
fiiiiT'Bal^i«Bor.would^!re^7' to  ithe defendants  the  said 
Mav  of>tBoae7^'crany^rt  thereof,  hot  wholly  neglected 
aodtrdfafied)(&Dlli>'  dOf  land  the  whole  of  the  ^said  sum 
ofmonqr^at)  tbentune  of  the  committiiig  by  the  de* 
fendaate  of. the  : said;. several  alleged  breaches  of  pro- 
inise<  id  ;the«<  first  count 'OHentioned,  remained  due  and 
usij|iakfi)firDm^  (he  phintiffi  to  the  defendants:  that,  at 
ftkB.>tiaieawflicB  the  defendants  gave  die  plaintiffs  the 
jaid  notice  in.  this  plea  mentioned,  and  from  thence  con- 
ttinadlfy  until  and  at  the  several  times  when  the  de«- 
iendf|Bts  so  sold  the*  said  residue  of  the  said  cargo  of 
rwtueitj  as  in  the  said  first  count  mentioned,  the  de- 
-Jhiidaiits  believed  it  to  be,  and  it  was,  for  the  benefit 
atid ^advantage  of  the  plaintiffs  that  the  said  residue  of 
the  said  cargo  of  wheat  should  be  sold,  and  that  the 
sales  of  the  said  residue  were  beneficial  and  advan* 
tageous  sales  for  the  plaintiffs,  and  were  made  by  them, 
the  defendants,  in  the  exercise  of  a  sound  discretion,  as 
-euoh'  factors  for  sale  as  aforesaid,  for  the  benefit  of  the 
plaintiffs,  and  as,  and  at  such  tiroes,  and  for  such  prices, 
as,'th^,^  the  defendants,  in  the  exercise  of  a  sound  dis- 
cretion'as  such  factors  as  aforesaid,  thought  it  best  for 
the  plaintiffs  that  the  said  residue  of  the  said  cargo  of 
wheat  should  be  sold;  wherefore  the  defendants,  at  the 
several  times  when  &c.  in  the  said  first  count  men- 
tioned, as  well  for  the  benefit  of  the  plaintiffs,  as  for  the 
purpose  of  reimbursing  and  repaying  to  them,  the  de^ 
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fendants,  the  said  sum  of  money  so  advanced  by  the 
defendants  as  in  that  plea  aforesaid,  and  in  the  exercise 
of  such  sound  discretion  as  aforesaid,  sold  the  said 
residue  of  tlie  said  cargo  of  wheat  in  the  said  first  count 
mentioned,  at  the  said  price  in  the  said  first  count  men- 
tioned, the  same  being  the  best  price  which  could  be 
then  obtained  for  the  said  residue  of  the  said  cargo  of 
wheat,  and  with  the  moneys  produced  by  the  said  last- 
mentioned  sales,  being  a  less  amount  than  the  amount 
of  the  said  advances,  did  then  repay  and  reimburse  to 
them,  the  defendants,  so  much  of  the  said  sum  so  ad- 
vanced by  the  defendants  to  the  plaintiffs  as  aforesaid, 
as  the  said  moneys  so  advanced  as  aforesaid  were  suffi- 
cient to  repay  and  reimburse,  as  they  lawfully  might, 
&c , — verification. 

Fourteenth, — to  the  first  count,— that,  before  aod 
at  the  time  of  the  giving  the  after-mentioned  notice  by 
the  defendants  to  the  plaintiffs  as  in  the  first  count 
mentioned,  the  plaintiff's  were  indebted  to  the  defend- 
ants in  a  large  sum  of  money,  to  wit,  the  sum  ofSOOOL^ 
for  advances  before  then  made  by  the  defendants,  as 
such  factors  as  aforesaid,  to  the  plaintiffs,  in  respect  of 
and  against  consignments  of  goods  before  then  made 
by  the  plaintiffs  to  the  defendants,  as  such  (actors  as 
aforesaid,  for  the  purpose  of  such  goods  being  sold  and 
disposed  of  by  the  defendants,  as  such  factors  as  afore- 
said, for  the  plaintiff; ;  and,  by  reason  of  the  plaintifi' 
being  so  indebted  to  the  defendants,  the  defendapts,  as 
such  factors,  before  and  at  the  time  of  the  giving  the 
notice  thereinafter  mentioned,  &c.,  had  a  lien  upon  the 
said  residue  of  the  said  cargo  of  wheat,  and  upon  the 
proceeds  of  the  residue  of  the  said  cargo  of  wheat, 
after  the  same  was  sold,  for  the  said  sum  of  money  so 
due  and  owing  from  the  plaintiffs  to  the  defendants, 
and  had  a  right  to  have  the  said  last-mentioned  sum  of 
money  paid  and  satisfied  to  them,  the  defendants,  oat 


U  VlCTOIttA. 


901 


of  the  said-  proceeds  of  the  said  cargo  of  wheiat:  and 
thereupon' they,  ih'e  defendai^ts,"  aftet^  the  plaintiffs  had 
become,  and*^  ^whilst  they  were/  so  indebted  to  the'  de- 
fendants, and  before  the  said  alleged  breaches  of  pro- 
mise in  the  said  first  count  mentioned,  to  wit,  on  the 
1st  of  NaoembeTi  1842,  gave  notice  &c.,    (as  in  the 
thirteenth  plea) :  The  plea  then  proceeded,  in  similar 
terms,  ia  allege,  that  a  reasonable  time  for  paying  the 
money  had  elapsed  ;  that  the  plaintiffs  had  not  paid ; 
that  the  defendants  believed  it  to  be,  and  it  was,  ibr  the 
benefit  of  the  plaintiffs  to  sell  the  residue  of  the  cargo; 
that  the  sales  in  the  first  count  mentioned    were   ad- 
vantageous to  the  plaintiffs;  and  that  the  defendants,  in 
the  exercise  of  a  sound  discretion,  as  factors  for  sale, 
for  the  benefit  of  the  plaintiffs,  as  well  as  for  reimburs- 
ing themselves,  sold   for   the  price  in  the  first  count 
mentioned,  the  same  being  the  best  that  could  be  ob- 
tained, and  paid  themselves  as  much  of  the  sum  due 
from  the   plaintiffs   as   the   produce   would   satisfy, — 
verification. 

The  fifteenth  and  sixteenth  pleas  were  addressed  to 
the  second  count,  and  were  similar  in  form  to  the 
thirteenth  and  fourteenth  respectively. 

Special  demurrers,  nnd  joinders,  —  the  main  question 
being,  whether  a  factor  who  has  made  advances  on 
account  of  his  principal,  has  a  right  to  sell  the  goods  in 
his  hands,  contrary  to  the  orders  of  his  principal,  on 
the  principal's  making  default  in  repaying  those  ad- 
vances. 
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Channellj  Serjt  (with  whom 'was  Taprell),  in  support 
of  the  demurrers.  The  added  pleas  are  the  same  as 
those  that  were  before  the  court  upon  the  former  oc- 
casion, with  the  exception  of  an  averment,  that,  *^  at  the 
time  when  the  defendants  gave  the  plaintiffs  the  said 
notice  in  the  plea  mentioned,  and  from  thence  con- 
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184S.  tinaally  until  and  at  the  several  tiinesr;whien  t^ffjdefe^^^. 
ants  so  sold  the  said  residue  of  th^Mid  9^Tff>.of,if^ii^r. 
as  in  the  count  mentioned^  the  deFeii^ants,  l^ejifed^l^^ 

Sahdam.  ^^  ^>  ^°^  ^^  ^^f  ^^^  ^^  benefit  and  ad  vantage,  jof^^j 
plaintiffs  that  the  said  residue  of  the  said  cai^  9f(f7^i^. 
should  be  sold ;  and  that  the  sales  of  the  said,  ^e)|^l^A 
of  the  said  cargo  of  wheat  in  the  count  mentiooeclr 
were  beneficial  and  advantageous  sales  for  the  playfjtfiilfyt 
and  were  made  by  them^  the  defendants,  in  the  ex^^rciffi 
of  a  sound  discretion,  as  such  fiictors  for  sale  as^.f^ce-: 
said,  for  the  benefit  of  the  plaintiflb,  and  at  such  tinMi^ 
and  for  such  prices  as  they  the  defendantSy  ip-the 
exercise  of  a  sound  discretion  as  such  factors  as  afore- 
said, thought  it  best  for  the  plaintifi&  that  the.,^^ 
residue  of  the  said  cargo  of  wheat  should  l^^jol(t4" 
None  of  the  authorities  that  were  cited  on  the  ibnn^ 
occasion  support  the  added  pleas.  Slarj^  in  §  $08  of 
his  treatise  on  Bailments,  is  evidently  speaking  .of 
such  a  pledge  as  was  the  subject  of  discussion  in 
Pothonier  v.  Dawson,  {a)  {Wilde^  C.  J.  A  mere  dead 
pledge.]  He  puts  it  upon  the  footing  of  a  contract  by 
implication.  But  the  same  learned  author,  in  his  tresr 
tise  on  the  Law  of  Agency  (i),  in  dealing  with  the 
question  as  to  how  a  lien  may  be  enforced  and  taken 
advantage  of,  says :  ^*  In  respect  to  the  rights  con- 
ferred upon  a  party  by  a  lien,  it  may  be  stated  that  they 
are  generally  of  a  very  limited  nature.  As  a  lien  is, 
ordinarily,  nothing  more  than  a  right  of  retainer  of  the 
property,  the  party  cannot  sell  or  dispose  of  the  pro- 
perty in  order  to  satisfy  his  lien,  unless  with  the  con- 
sent of  the  owner,  either  express,  or  implied  from  the 
nature  and  objects  of  the  very  transaction.  Thus,  for 
example,  if  goods  are  consigned  to  a  factor  for  sale, 
and  he  makes  advances  upon  them,  he  is,  of  course,  in-» 

(a)  HoU,  N.  P.  C.  383.  (6)  Page  330,  §  371.  i 
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vested  with  a  right  to  sell  them,  and  may,  out  of  the 
proceeds,  satisfy  bis  lien,  or  nse  it  by  way  of  set-off.  (a) 
Nay,  in  certain  cases,  where  he  has  made  advances  as  a 
factor,  it  would  seem  to  be  clear  that  he  may  sell  to 
repay  those  advances,  without  the  assent  of  the  owner 
{invito  damino)i  if  the  latter,  after  due  notice  of  the 
intention  to  sell  for  the  advances,  does  not  repay  him 
the  amount." (6)     \_JVilde^  C.  J.    The  passage  is  some- 
what equivocal]     The  question  is,  whether  it  applies 
to  a  case  where  the  factor  receives  the  goods  under  a 
contract  to  obey  the  lawful  orders  of  his  principal. 
[V.  tVilliamSf  J.    The  real  question  is,  whether,  where 
a  factor  who  receives  goods  for  sale  as  factor,  makes 
advances  upon  the  security  of  the  goods,  the  power  of 
sale  becomes  irrevocable.     Wildet  C.  J.    The  ^^  lawful 
orders"  must  have  reference  to  the  delivery  of  the 
goods  to  the  party  as  a  factor  for  sale.]   The  defendants 
might  have  traversed  the  receipt  of  the  goods  under  the 
contract  alleged,  or  that  the  orders  were  lawful  orders. 
Suppose  that  the  contract  had  been  that  the  defendants 
should  not  sell  below  a  certain  stipulated  price,  and  they 
subsequently  came  under  advances ;  —  the  defendants 
clearly  would  have  a  lien :  but,  if  they  acquired  a  right 
to  sell,  at  all  events,  it  must  be  by  virtue  of  a  new  and 
substituted  contract.     iMaule,  J.    That  would  not  be 
non  assumpsit;  therefore,  you  cannot  object  to  the  plea 
on  that  ground*     Wilde^  C.  J.    The  plea  does  not  con- 


1848. 

8iiABir 
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(a)  Citing  3  Chittyon  Comm. 
and  Manuf.  551.;  Pothonier 
V.  Daufwn,  Holt's  N.  P.  C. 
383.;  Zoit  v.  MiUauden,  \6 
Martin f  R*  4>7l. ;  Montague 
on  lAeOj  Part  I.  ch.  3.  p.  9,3, 
24. ;  2  Livenn.  on  Agency, 
lOS,  104  ;  2  Kent.  Comm. 
Led.  p.  641.  3rd  edit. 

(b)  To  this  the  learned 
anUior  adds  in  a  note^  — -  '^  This 


point  has  been  expressly  de- 
cided in  the  Supreme  Court  of 
MassachusettSy  at  the  Matxh 
term^  1839^  at  Boston,  in  the 
case  of  Parker  v.  Brancher, 
2  Law  Reporter,  p.  46.>  for 
June,  1839:'*and  he  refers  to 
some  of  the  authorities  men- 
tioned in  the  preceding  note, 
and  also  to  Rice  v.  Austin, 
17  Mass.  R.  197. 
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1848.  sist  of  a  denial  of  the  contract  declared  on.  MauUf  J. 
The  fault  of  the  plea  seems  to  be,  that  it  goes  too  far: 
it  shews  that,  before  the  breach,  the  original  contract 

Sakoabs.  ^^^  P"^  ^^  ^"^  ^^*  Wildej  C.  J.  It  certainly  is  not 
consistent  with  justice,  that  the  principal  should  recall 
his  orders  after  the  factor  has  come  under  advances  for 
him.  Maukf  J.  It  moy  be  that  the  obtaining  of  ad- 
vances would  operate  as  a  licence  to  the  factors  here,  to 
do  that  which  under  their  former  agreement  they  coald 
not  do,— still  leaving  the  agreement  subsisting.  Might 
not  this  plea  be  sustained  as  a  plea  of  leave  and  licence?] 
We  could  not  traverse  the  discretion.  {Matdej  J.  Why 
not  reply  de  injuria  ?"] 

Crompton  (with  whom  was  Byles,  Seijt.),  conim. 
The  pleas  in  question  are  good  in  substance  and  in 
form.  The  declaration  is  founded  upon  an  executed 
consideration :  the  promise,  therefore,  must  be  the  pro- 
mise in  law  arising  from  that  consideration  :  Btxnm  ▼• 
Crump  {a) ;  Hopkins  v.  Logan  {b) ;  Granger  v.  CW- 
lins{c)\  Jackson  v.  Cobbin  (rf);  Roscorla  v.  Thomas.{e) 
{V.  Williams,  J.  The  principle  laid  down  in  those 
cases,  is  somewhat  narrowed  by  the  case  of  Kaye  v. 
Dntton.  (^)]  This  is  not  an  action  upon  the  case;  it  is 
an  action  founded  upon  the  defendants'  duty  as  factors. 
The  facts  here  pleaded,  as  matter  of  law,  afford  a  de- 
fence. By  the  law  of  England,  as  well  as  of  all  other 
commercial  countries,  a  factor  to  whom  goods  are  con- 
signed for  sale,  has  a  right  to  sell  the  goods  in  order 
to   reimburse  himself  for  advances  made  to  his  prin- 


(a)  6  Taunt.  300./ 1  Marsh.  (d)  8  M.  6;  W.  790.,  1  DwO. 

567.  '  N.  S.  96. 

(6)  oM.SfW,  241.,  TDowL  (f)  S  Q.  B.  234.,  2Gaki; 

P.  a.  S60.  D.  508, 

Ic)  6  M.  4-  W.  458.  (jf)7  M.Si  W.  80?.,  8  SetU, 

N.  R.  495. 
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cipaly  provided  the  sale  be  made  in  the  exercise  of  a 
sound  discretion,  and  is  beneficial  to  the  consignor: 
in  other  words,  that  the  power  of  sale  is  irrevocable, 
where  the  factor  has  made  advances  upon  the  credit  of 
die  goods.     It  is  part  of  the  hiw-merchant,  which,  like 
the  negotiability  of  bills  of  exchange,  or  the  general 
lien  of  bankers,  is  to  be  judicially  noticed  :  Branddo  v. 
Bamett  {a) ;  notes  to  Wigglesworth  v.  Dallisoiu  {b)     If 
this  were  not  so,  factors  would  be  very  unlikely  to  make 
advances.     In  Maclean  v.  Dunn  (c).  Best,  C.  J.,  points 
out  the  mischief  that  would  arise,  if  the  right  of  sale 
did  not  exist.     *'  It  is  admitted,"  he  says,  *^  that  perish- 
able articles  may  be  resold.     It  is  difficult  to  say  what 
may  be  esteemed  perishable  articles,  and  what  not;  but, 
if  articles  are  not  perishable,   price  is,  and  may  alter 
in  a  few  days,  or  a  few  hours."  (d)     And  there  is  no 
case  in  the  books  that  is  adverse  to  the  position  now 
contended   for.      In  Raleigh   v.  Atkinson  (^},  —  which 
was  cited  on  the  former  argument  —  the  goods  were 
received  with  special  directions  not  to  sell  them  at  less 
than  invoice  prices,  until  the  consignee  bad  rendered 
an  account  to  the  consignors,  and  they  had  been  enabled 
to  judge,  and  had  determined,  and  had  given  the  con- 
signee notice,   whether  they  would  redeem  the  goods 
without  sale  or  not.     Here,  the  consignment  was  ge- 
neral.    '^Lawful  orders"  means  only  such  orders  as 
might  lawfully  be  given  and  acted  upon.     In  Graham 
V.  Dyster{g\   the  plaintiffs,  having  a  consignment  of 
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Smart 
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(a)  12  Clark  &  Fin.  787., 

iln/^.  Vol.  III.  p.  519. 

(6)  1  Smith's  Leading  Cases, 
506,  807. 

(c)  4  Bingh.  722.,  1  M.  Sf 
P.  761. 

(d)  His  lordship  was  dealing 
with  the  question  whether  a 
resale  of  goods  hy  the  vendor^ 


on  the  purchaser's  reftisal  to 
accept  them^  amounted  to  a 
rescission  of  the  original  con- 
tract of  sale,  so  as  to  preclude 
the  former  from  recovering 
damages  for  the  hreach  of  such 
contract. 

(c)  6M.^W.  670. 


906  BAfeTSR  TERM, 


Smart 


1848.  goods  coming  from  abroad,  transmitted  the  bili  of  ladii^ 
—  which  was,  to  deliver  to  their  order,  —  to  B.  &0o^ 
their  brokers  in  London^  instructing  them  to  adV  snd, 
&ANDABS.  ^^  ^c  arrival  of  the  consignment,  drew  on  JB>  &  Ca, 
as  on  former  occasions,  in  anticipation  of  the  proceeds, 
authorising  B.  &  Co.  to  deal  with  the  consignment  at 
their  discretion,  which  bills  B.  8c  Co.  accepted,  and 
placed  the  consignment  in  the  hands  of  the  defendant, 
their  factor,  for  sale,  not  disclosing  to  him  that  it  was 
not  their  property,  and  drew  on  him  on  account^  wkich 
bill  he  accepted  and  paid,  and  sold  the  goods,  and 
rendered  his  account,  including  the  sale  therein,  to 
B.  &  Co.,  who,  before  their  acceptances  became  doe, 
failed,  and  the  same  were  dishonored :  and  it  was  held 
that  the  plaintiffs  were  entitled  to  recover  the  proceeds 
of  such  sale  from  the  defendant.  Bayley^  J.,  remarking 
upon  Shipley  v.  Kymer  (a),  there  says :  '*  The  case  of 
Shipley  v.  Kymer  is  nearly,  in  all  respects,  like  this, 
except  that  this  has  been  treated  as  a  case  of  implied  aa- 
thority.  But  the  fact  that  the  plaintiffs  drew  bills  against 
this  consignment,  and  had  also  drawn  in  like  manner 
against  other  consignments,  makes  no  difference  with  re- 
spect to  raising  an  implied  authority ;  it  is  every  day's  prac- 
tice between  factor  and  principal  so  to  do ;  and  the  onlj 
difference  which  this  practice  makes,  is,  that  it  conveys 
to  the  factor  a  right  to  reimburse  himself;  but  it  b 
unnecessary  for  this  purpose  that  he  should  be  enabled 
to  pledge ;  he  may  sell  on  credit,  and  discount  the 
bills ;  and,  if  he  fears  that  these  means  will  not  insure 
his  reimbursement,  he  must  stipulate,  if  he  will  have  it, 
for  authority  to  pledge."  \^Maule  and  V.  Williams^  J  J. 
That  does  not  extend  the  right  to  sell.  fVilde^CJ^ 
I  rather  think  it  means  a  right  to  sell  adversely.]  Un- 
less it  means  that,  it  means  nothing.     In  IVamer  t. 

• 

(a)  13f.^  5.484. 
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cM*JSiiS^(a)f  Parke,  B^  intimated  an  opinion  that  the  factor  1848. 
,jni|^.<^Uf  to  reimbarse  himself  for  advances:  but  the 
fnin^llivas.not  in  jodgment.  The  American  authorities 
.]i{]bDithe  subject^  however,  arfe  entitled  to  great  weight ;  Aambabs. 
aBd»:}»ur^oularly  the  judgment  of  Dr.  Story^  in  Broom  v. 
.MiQ§tani.{b)  That  was  an  action  instituted  against  the 
oonsigns^  of  two  hundred  bales  of  cotton,  shipped  by 
the^iitirebtion  of  the  owner  to  Liverpool,  on  which  the 
rownsri bad  received  an  advance  by  an  acceptance  of  his 
bitts  on  'Sem  York,  which  acceptance  was  paid  out  by 
bills  drawn  on  the  consignees  of  the  cotton  in  LiverpooL 
Some  time  after  the  shipment  of  the  cotton,  the  owner 
wrote  I  to  the  consignees  in  Liverpool,  expressing  his 
^*  wishes  "  that  the  cotton  should  not  be  sold  until  they 
should  ^ear  further  from  him.  In  answer  to  this  letter, 
ihei  consignees  wrote,  ^^  Your  wishes  in  respect  to  the 
ootton  are  noted  accordingly."  No  other  provision 
than  from  the  sale  of  the  cotton  for  the  payment  of  the 
advaooe,  was  made  by  the  consignor,  when  the  same 
was  shipped;  and  no  instructions  for  its  reservation 
from  sale  were  given  when  the  shipment  was  made. 
Immediately  after  the  acceptance  of  the  bill  drawn 
against  the  cotton,  on  the  consignees  in  Liverpool,  they 
sold  the  same  for  a  profit  of  about  10  per  cent  on  the 
shipment  Ck)tton  rose  in  price  in  Liverpool  to  more 
than  50  per  cerU.  profit  on  the  invoice,  between  the 
acceptance  of  the  bill  of  exchange,  and  the  arrival  of 
the  same  at  maturity.  The  action  was  brought  to 
recover  the  difierence  between  the  actual  sales,  and  the 
sum  the  same  would  have  brought  had  it  been  sold  at 
the  subsequent  high  prices  at  Liverpool.  The  jury 
having  found  a  verdict  for  the  plaintiff  below,  under 
the  direction  of  the  court,  the  case  came  before  the 
Supreme  Court  upon  a  bill  of  exceptions;   and  the 

(a)  \M.6iW.  591.  {b)  14  P«tar#'  Bi^  479- 
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judgment  of  that  court  was  delivered  by  Mr.  Justice 
Siory.  *^  The  counsel  for  the  defendants,"  says  that 
learned  judge,  ^*  asked  the  court  to  instruct  the  jury,— 
first,  that  the  advance  by  the  house  of  Brawny  in  New 
Yorky  was,  in  efiect,  an  advance  by  the  house  in  Uver^ 
pool ;  and,  after  the  advance  so  made,  the  shipper  had 
no  right  to  alter  the  instructions  which  were  given  at 
the  time  of  such  advance;— secondly,  that  the  house 
in  Livetpool  having  advanced  so  large  an  amount  on 
this  cotton,  having  a  previous  unsettled  claim  against 
the  shipper,  and  the  shipper  having  afterwards,  and 
before  the  sale  of  the  cotton,  become  insolvent,  the 
house  in  Liverpool  had  a  right  to  sell  for  their  reim- 
bursement, notwithstanding  the  subsequent  orders  of  the 
shipper.  The  court  refused  to  give  these  instructions; 
and,  in  our  judgment,  with  great  propriety,  as  each  of 
them  involved  matters  of  fact  in  controversy  before  tlie 
jury,  upon  which  it  was  exclusively  their  province  to  de 
cide.  If  the  defendants  meant  to  draw  from  the  court  an 
opinion  in  point  of  law  upon  the  assumed  facts,  the  proper 
mode  would  have  been  to  have  asked  the  court  to  in- 
struct the  jury,  that,  if  they  found  the  facts  to  be  as  they 
assumed,  then  that  the  law  was  as  these  instructions 
stated.  The  court  then  proceeded  to  instruct  the  jurvi 
that,  if  they  found  from  the  evidence  in  the  cause  that 
the  plaintiff  had  given  instructions  to  the  defendants, 
by  his  letter  of  the  20th  oi  ApriU  ISSS,  not  to  sell  any 
cottons  which  the  defendants  might  have  on  hand  when 
that  letter  reached  them,  in  which  the  plaintiff  was  in- 
terested, until  the  defendants  heard  from  him  again;  and 
that  such  instructions  were  received  and  recognised  t^ 
the  defendants,  by  the  evidence  in  the  cause,  and  parti- 
cularly by  a  letter  given  in  evidence  as  one  firom  the 
defendants  to  the  plaintiff,  dated  the  24th  of  May,  185S, 
in  reply  to  the  plaintiffs  letter  to  them  of  the  20th  of 
Aprils  18SS,  that  then  the  defendants  were  not  jnstifi- 
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able  in  law  in  the  sale  of  the  Srd  otJune,  1833,  on        1848. 

account  of  the  defendants  having  on  that  day  accepted        

Bromtj  Brothers,  &  Co.'s  draft  for  1871/.  05.  9d.,  dated  ^"^"* 
the  7th  of  May^  at  sixty  days'  sight  It  is  observable  Sandabs. 
that  this  instruction  is  given  in  absolute  terms,  without 
reference  to  any  other  facts  in  the  cause  which  might  be 
found  by  the  jury  upon  the  evidence  before  them,  and 
therefore  must  be  deemed  to  apply  to  every  posture  of 
the  facts  which  the  evidence  might  warrant.  It  must, 
therefore,  be  deemed  to  apply  to  the  case,  although  the 
advance  was  originally  made  by  the  New  York  house 
for  and  on  account  of  the  Liverpool  house,  as  agents  or 
partners  thereof,  or  the  Liverpool  house  had  entered 
into  engagements  prior  to  the  advance,  to  become  re- 
sponsible for  the  reimbursement  thereof  to  the  New 
York  house,  in  the  manner  stated  in  the  evidence ;  and 
although  the  plaintiff  was,  before  the  writing  of  the 
letters,  actually  insolvent,  and  had  failed  in  business; 
and  that  fact  was  known  to  the  defendants.'*  After 
having  disposed  of  one  of  the  objections  taken  to  this 
**  instruction,"  the  learned  judge  thus  deals  with  the 
other:  —  ^^  But  the  main  objection  to  the  instruction  is 
of  a  more  broad  and  comprehensive  character.  The 
instruction,  in  effect,  decides,  that,  in  the  case  of  a 
general  consignment  of  goods  to  a  factor  for  sale,  in  the 
exercise  of  his  own  discretion  as  to  the  time  and  manner 
of  sale,  the  consignor  has  a  right,  by  subsequent  orders, 
to  suspend  or  postpone  the  sale,  at  his  pleasure,  notwith- 
standing the  factor  has,  in  consideration  of  such  general 
consignment,  already  made  advances,  or  incurred  li- 
abilities for  the  consignor,  at  his  request,  trusting  to 
the  fund  for  his  due  reimbursement.  We  are  of  opi- 
nion that  this  doctrine  is  not  mamtainable  in  point  of 
law.  We  understand  the  true  doctrine  upon  this  sub- 
ject to  be  this :  Wherever  a  consignment  is  made  to  a 
&ctor  for  sale,  the  consignor  has  a  right,  generally,  to 
VOL.  V. — CB.  3n 
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1648#        control  the  sale  thereof,  according  to  fais-dwii  pleasure, 

from  time  to  time,  if  no  advances  bare  been  made  or 

*^*'  liabilities  incurred  on  account  thereof;  and  the  factor  is 
Sakdams.  bound  to  obey  his  orders.  This  arises  from  the  ordi* 
nary  relation  of  principal  and  agent  If,  however,  the 
factor  makes  advances,  or  incurs  liabilities,  on  account  of 
the  consignment,  by  which  he  acquires  a  special  pro- 
peity  therein;  then  the  factor  has  a  right  to  sell  so 
much  of  the  consignment  as  may  be  necessary  to  re- 
imburse such  advances  or  meet  such  liabilities;  unless 
there  is  some  existing  agreement  between  himself  and 
the  consignor,  which  controls  or  varies  this  right 
Thus,  for  example,  if,  contemporaneous  with  the  con- 
signment and  advances  or  liabilities,  there  are  orders 
given  by  the  consignor,  which  are  assented  to  by  the 
factor,  that  the  goods  shall  not  be  sold  until  a  fixed 
time ;  in  such  a  case,  the  consignment  is  presumed  to 
be  received  by  the  factor  subject  to  such  orders ;  and 
he  is  not  at  liberty  to  sell  the  goods  to  reimburse  his 
advances  or  liabilities,  until  after  that  time  has  elapsed. 
The  same  rule  will  apply  to  orders  not  to  sell  below  a 
fixed  price:  unless,  indeed,  the  consignor  shall,  after 
due  notice  and  request,  refuse  to  provide  any  other 
kneans  to  reimburse  the  factors.  And  in  no  case  will 
the  factor  be  at  liberty  to  sell  the  consignment  contrary 
to  the  orders  of  the  consignor,  although  he  has  made 
advances,  or  incurred  liabilities  thereon,  if  the  consignor 
stands  ready,  and  offers  to  reimburse  and  discharge 
such  advances  and  liabilities.  On  the  other  hand,  where 
the  consignment  is  made  generally,  without  any  specific 
orders  as  to  the  time  or  mode  of  sale,  and  the  fiictor 
makes  advances  or  incurs  liabilities  on  the  footing  of 
such  consignment,  there  the  legal  presumption  is,  that 
the  factor  is  intended  to  be  clothed  with  the  ordinaiy 
-rights  of  factors,  to  sell,  in  the  exercise  of  a  sound  dis- 
cretion, at  such  time  and  in  such  mode  as  the  usage  of 
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trade  and  his  general  duty  require ;  and  to  reimburse  1848. 
himself  for  his  advances  and  liabilitiies  out  of  the  pro-  — — ^ 
ceeds  of  the  sale :  and  the  consignor  has  no  right  by  omamt 
any  subsequent  orders,  given  after  advances  have  been  SAtmjouk 
made  or  liabilities  incurred  by  the  factm*,  to  suspend 
or  control  this  right  of  sale,  except  so  far  as  respects 
the  surplus  of  the  consignment  not  necessary  for  the 
reimbursement  of  such  advances  or  liabilities.  Of 
course,  this  right  of  the  factor  to  sell  to  reimburse 
himself  for  his  advances  and  liabilities,  applies  with 
stronger  force  to  cases  where  the  consignor  is  in« 
solvent,  and  where  therefore  the  consignment  con- 
stitutes  the  only  fund  for  indemnity.  Such,  then,  being 
the  relative  rights  and  duties  of  the  parties,  we  are  of 
opinion  that  the  instruction  given  to  the  jury  by  the 
learned  judge  in  the  Circuit  Court,  is  not  maintainable 
in  point  of  law.  The  consignment  was  general,  to  the 
Liverpool  house,  for  sale;  the  advances  and  liabilities 
were  contemporaneous  with  the  consignment;  there 
were  no  contemporaneous  orders  limiting  or  qualifying 
the  general  rights  of  the  factors  resulting  from  these 
eircumstances ;  the  consignor,  subsequently,  either  &iled 
in  business,  or  was  believed  to  have  failed ;  the  wishes 
subsequently  expressed  by  the  letter  of  the  20th  of 
^fyrilf  even  admitting  them  to  have  the  force  of  orders, 
were  unaccompanied  with  any  other  means  of  indemnity, 
or  even  with  any  offer  of  reimbursement  of  the  advances 
or  liabilities.  Unless,  then,  upon  the  established  prin- 
ciples of  law,  the  consignor  had  a  clear  right  to  control 
the  sale  of  the  consignment,  by-  any  orders  which  he 
might  in  his  discretion  choose  to  give,  notwithstanding 
such  advances  and  liabilities, — which  we  are  of  opinion 
be  had  not,— -the  instruction  was  erroneous.''  That  is 
precisely  this  case :  and  it  is  an  authority  that  is  entitled 
10  gireat  consideration,  being  a  well-reasoned  and  solemn 
judgment  of  a  court  of  the  last  resort.     The  law  is  si- 

S  N  2 


912  EASTER  TERM, 

1 848»  milarly  laid  down  in  the  Code  de  Commerce  {a)  of  HoUandf 
— — -  articles  80 — 83.  ^^  Le  commissionnaire  (art.  80),)pour 
Skart  toutes  les  actions  qu'il  aurait  a  exercer  contre  son  com* 
Sakdaba.  mettant,  tant  pour  le  remboursement  de  ses  avances» 
int6rets  et  frais,  que  pour  les  obligations  cowrantes  qvlil 
a  contracties  pour  lui{b\  aura  un  privilege  sur  la  valeor 
des  marchandises  ou  effets  que  le  commettant  lui  a  ex- 
pedi^s  de  T^tranger  pour  Stre  vendus  pour  son  coroptCi 
s*ils  se  trouvent  &  sa  disposition  dans  ses  magasins  ou 
dans  un  depot  public,  ou  s*ils  se  trouvent  en  sa  pos- 
session de  quelque  autre  mani^re,  ou  si,  avant  leur 
arrivee,  il  peut  constater  Pexpedition  qui  lui  en  a  iMk 
faite  par  un  connaissement  ou  par  une  lettre  de  voiture.'* 
*^Le  mdme  privily  (art.  81.)  appartient  au  commis- 
sionnaire auquel  ont  did  envoys  des  marchandises  ou 
effets  dans  le  m^me  but,  d'un  autre  lieu  situ^  dans  Tin- 
t^rieur  du  royaume,  mais  seulement  et  exclusivement 
pour  ses  avances,  int^rets  et  frais,  ou  pour  les  obliga* 
lions  qu'il  a  contracties  par  rapport  aux  marchandises 
ou  effets  sur  lesquels  il  veut  exercer  son  privilege.** 
"  Si  les  marchandises  ou  effets  (art.  82.)  ont  did  vendus 
et  livr^s  pour  le  compte  du  commettant*  le  commis- 
sionnaire se  remboursera  sur  le  produit  de  la  vente  da 
montant  de  ses  avances,  inters  ts  et  frais,  par  pr^fi^reoce 
aux  autres  cr^anciers  du  commettant."  **  Si  le  com- 
mettant (art.  83.)  a  envoyd  de  T^tranger  au  commis- 
sionnaire des  marchandises  ou  effets,  avec  ordre  de  les 
tenir  en  depot  k  sa  disposition,  ou  bien  s'il  a  limite  son 
pouvoir  de  les  vendre,  et  si  le  premier  est  rest^  en 
demeure  de  satisfaire  aux   obligations   pour  lesquelles 

(a)  The  French  text  is  a  article  of  the  Frendi  C^ie  4* 

transladon,  hy  authority,  from  Commerce  (No.  93.)»  or  by  toy 

the  Dutch  originaL  of  the  excellent  dispoeitioiii  of 

(6)  This  power,  which  is  in  the  Spanish  code  with  rcipect 

the  nature  of  a  general  lien,  is  to  the  rights  and  lia*»i»^  of 

not  given  by  the  corresponding  factors. 
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il  est  accorde  un  privilege  aux  termes  de  I'art.  80.»  le 
commissionnaire  pourra,  sur  la  production  des  preuves 
n^cessaires,  et  sur  une  simple  requete,  obtenir  du  tri* 
bunal  d'arrondissement  de  son  domicile,  de  faire  vendre 
les  marchandises  ou  efiets  sur  lesquels  il  est  privil^ie, 
en  vente  publique,  ou  par  deux  courtiers  nommes  par 
le  tribunal,  suivant  le  cours  de  la  bourse  ou  du  marche ; 
et  cela  soit  en  totality,  soit  en  telle  partie  que  le  juge 
ordonnera,  selon  le  montant  de  ladette/'(a)  It  is  no 
answer  to  say,  that  this  has  to  be  done  through  the  in- 
tervention of  a  court.  That  is  the  course  pursued  on 
the  continent  of  Europe;  where  the  like  practice  pre^ 
vails  in  the  case  of  a  stoppage  in  transitu :  Inglis  v. 
Us/ierwood  {b) ;  Abbott  on  Shipping  (c) ;  Mason  v.  Lick^ 
barrcno.  {d) 


1848. 

8lfART 

Samoabs. 


CAanneUj  Serjt.,  in  reply.  It  is  true  that  the  earlier 
part  of  the  declaration  states  a  by-gone  consideration : 
but,  taking  the  whole  together,  this  clearly  is  not  the 
case  of  a  contract  entirely  founded  upon  an  executed 
consideration.  To  entitle  him  to  succeed,  the  defendant 
here  must  satisfy  the  court  that  the  right  of  the  factor 
to  sell,  in  defiance  of  his  principal's  orders,  exists,  as 
matter  of  necessary  legal  inference,  in  all  cases  where 
the  former  has  made  advances,  or  incurred  liabilities,  on 
account  of  the  latter.  In  Drown  v.  M^Gran^ — the 
authority  now  mainly  relied  on,  —  the  consignment  and 
the  advance  appear  to  have  been  concurrent;  which 
places  it  pretty  much  upon  the  same  footing  as  the  case 


(a)  No  Buch  power  is  given 
the  French  code:  and  the 
Spanish  code  (Art.  127.)  says, 
absolutely  and  without  excep- 
tion, '^£1  coniisionario  bebe 
iiyetarse  en  el  desempefio  de  su 
cargo,  cualqasera  sea  la  natu- 
ralisa  de  este,  a  las  instrucci- 
ones  que  haya  recibido  de  su 


comitente."  And  the  language 
of  art  129*  is  still  stronger: 
<'  Pero  en  nigun  caso  podrii 
obrar  el  comisionista  contra  la 
disposicion  aspesa  ne  su  oomi- 
tente." 

(6)  lEaat,5\5. 

(c)  8th  edit.  512,  518. 

{d)  1  JET.  BkLC.  357. 
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.  1848.  oF  Poihanier  v.  Dawson.  It  does  not  appear  how  many 
judges  were  present  when  Brarnn  y.  M^Gran  was  de- 
cided ;  but  it  does  appear  that  the  chief  justice  and  one 
of  the  associate  justices  were  absent,  and  that  two 
others  (Wtyne  and  CMrcn)  dissented  from  the  judg- 
ment, which,  therefore,  at  the  most,  could  only  hare 
represented  the  opinions .  of  five  judges«  Grakam  r. 
Dysler  is  a  mere  rq>etition  of  PaOumier  v.  Damson. 
The  several  codes  of  France  {a)j  of  Spain  (b)^  and  of 
HoUand{c\  seem  each  to  have  made  the  factor's  right 
to  sell  for  the  purpose  of  reimbufshig  himself  for  ad- 
vances made  upon  the  faith  6f  ooHs^nments,  the  sub- 
ject of  express  and  positive  enactments ;  and  they  re- 
•quire  certain  formalities  to  be  observed,  (cl)  ^Matde^  J. 
They  seem  all,  in  substance,  to  be  the  same.] 

Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court 

The  substantial  question  in  this  case,  is,  whether  a 
factor  who  has  made  advances  on  account  of  his  prin- 
cipal, has  a  right  to  sell  the  goods  in  his  hands,  con- 
trary to  the  orders  of  his  principal,  on  the  principaTs 
making  default  in  repaying  those  advances. 

It  is  now  settled  law,  that  a  factor  has  a  lien  for  his 
'advances.  But  the  defendant  claims  more  than  a 
lien ;  he  claims  a  right,  if  the  principal,  when  called 
on  to  repay  the  advances,  makes  default  in  doing  so, 
to  sell  the  goods  at  such  prices  and  times,  as,  in  the 
exercise  of  a  sound  discretion,  he  thinks  best  for  his 
principal. 

..    (a)  Cods  de  Commerce,  art  (c)  Uhieyiprd. 

9S,  9^,  95.  {d)  This  is  true  as  to  lk 

(b)  Code  de  Commerce  (Co'  Dutch  code :  qumre,  as  to  tbe 

digo  de  Comercio),  art  llD.  et  others. 
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No  case  in  any  English  court  can  be  produced  in        1848. 
support  of  this  doctrine;  yet  it  is  a  right  which  one        ^^-^^ 
would  expect  to  find  enforced  every  day,  if  it  existed.         ''^^^ 
The  silence  of  our  law  books  is  a  strong  argument      SAifDAst. 
against  the  existence  of  such  a  right« 

It  is  true,  that,  in  the  case  of  Graham  v.  I)yster{a\ 
Saylej/f  J^  in  considering  whether  a  factor,  under  the 
circumstances  of  that  case,  had  authority  to  pledge,  is 
reported  to  have  said,  that  the  fact  that  the  plaintiff  had 
drawn  bills  against  the  consignment,  and  had  also 
drawn  in  like  manner  against  other  consignments,  made 
no  difference  with  respect  to  raising  an  implied  authority 
to  pledge;  and  that  the  only  difference  which  this  practice 
makes^  is,  that  it  conveys  to  the  factor  the  right  to 
reimburse  himself:  he  may  sell  on  credit,  and  discount 
the  bills*  But  these  remarks  were  made  with  reference 
to  a  factor  who  had  an  express  authority,  which  had 
never  been  revoked,  to  sell  at  his  discretion ;  and  they 
furnish  no  authority  for  maintaining,  that,  in  a  case 
where  the  principal  has  prohibited  the  sale  under  pre- 
scribed limits,  he  may  notwithstanding  selL 

But,  it  is  said,  a  factor  for  sale  has  an  authori^ 
as  such  (in  the  absence  of  all  special  orders)  to  sell; 
and,  when  he  afterwards  comes  under  advances,  he 
thereby  acquires  an  interest;  and,  having  thus  an  au- 
thority and  an  interest,  the  authority  becomes  thereby 
irrevocable. 

The  doctrine  here  implied,  that,  whenever  there  is 
in  the  same  person  an  authority  and  an  interest,  the 
authority  is  irrevocable,  is  not  to  be  admitted  without 
qualification.  In  the  case  of  Raleigh  v.  Atkinson  {b)^ 
goods  had  been  consigned  to  a  factor  for  sale,  with  a 
limit  as  to  price.  The  factor  had  a  lien  on  the  goods 
for  advances;  and  the  principal,  in   consideration  of 

(a)  6M.S^S.\.  (6)  6M.SiW.6l6. 
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1848.       those  advancesi  agreed  with  the  factor  that  he  should 
■  sell  the  goods  at  the  best  market  prices,  and  realize 

SiTART  thereon  against  his  advances :  the  court  held  that  this 
•  Savdam.  authority  was  revocable,  on  the  ground  that  there  was 
no  consideration  for  the  agreement*  Now,  in  that  case, 
there  was  an  authority  given,  and  one  which  the  prin- 
cipal was  fully  at  liberty  to  give;  the  party  to  whom  it 
was  given  had  an  interest  in  it ;  yet  the  authority  was 
held  to  be  revocable.  The  effect  of  the  decision  was 
attempted,  in  argument  before  us,  to  be  eluded,  by 
referring  to  the  circumstance  that  the  factor  received 
the  goods  originally  with  a  limit  as  to  the  price  of  sale. 
But  we  do  not  think  that  circumstance  material,  since 
the  limitation  originally  imposed  was  done  away  with 
by  the  authority  afterwards  given,  to  sell  at  the  best 
price*  Such  an  authority  requires  no  consideration  to 
support  it.  An  authority  is,  in  its  nature,  revocable  by 
the  donor  of  it :  Vyntot's  case  (a) :  it  is  only  when  it  is 
sought  to  make  it  irrevocable,  that  a  consideration  is 
required  to  give  it  that  effect. 

On  ihe  subject  of  authorities  being  rendered  irre- 
vocable by  an  interest,  not  much  is  to  be  found  in  the 
law  books.  In  Walsh  v.  Whiicomb  {b).  Lord  Kaiyon  is 
repoited  to  have  said:  *'  There  is  a  difference  in  cases 
of  powers  of  attorney;  in  general,  they  are  revocable, 
from  their  nature:  but  there  are  these  exceptions  — 
where  a  power  of  attorney  is  part  of  a  security  for  money, 
there  it  is  not  revocable :  where  a  power  of  attorney  was 
made  to  levy  a  fine,  as  part  of  a  security,  it  was  held 
not  to  be  revocable :  the  principle  is  applicable  to  every 
case  where  a  power  of  attorney  is  necessary  to  effec- 
tuate any  security  ;  such  is  not  revocable.'*  Watson  v. 
King  (c),  and  Gaussen  v.  Morton  (d)j  were  decided  in 

(a)  8  Co.  Rep.  82.  a.  (d)  10  B.  ^  C.  781.,  6  M. 

(b)  2  Egp.  N.  P.  C.  565.         Si  R. 

(c)  4  Campb.  272.^  S.  C,  not 
S.  P.,  1  Stark.  N.  P.  C.  121. 
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conformity  to  this  case  of  Walsh  v.  Whitcomb :  and  the 
result  appears  to  be,  that,  where  an  agreement  is  entered 
into  on  a  sufficient  consideration,  whereby  an  authority 
is  given  for  the  purpose  of  securing  some  benefit  to  the 
donee  of  the  authority,  such  an  authority  is  irrevocable. 
This  is  what  is  usually  meant  by  an  authority  coupled 
with  an  interest,  and  which  is  commonly  said  to  be  ir- 
revocable, (a) 


1848. 

SlIAlIT 

Samdabs. 


(jf)  In'  Bromley  v.  HoUand, 
7  Fes.  3.  28.,  Lord  Eldon  said, 
that,  where  a  power  of  attorney 
was  granted  upon  a  valuable 
consideration,  the  court  (of 
Chancery)  would  not  permit  it 
to  be  revoked.  This  seems  to 
import,  not  that  the  instrument 
of  revocation  would  have  no 
operation,  but  that  it  was  an 
act  which  the  court  would  re- 
strain  him  from  doing.  In 
that  case,  the  power  of  at- 
torney, —  which  was,  to  re- 
ceive rents,  —  formed  part  of 
the  original  security  for  a  valid 
annuity:  see  5  Ves.  6 10.  In 
Watson  V.  King,  4  Campb.  272. 
(S,  C,  not  S.  P.,  1  Stark.  121.) 
the  principal  having  died  be- 
fore the  act  done,  Lord  EUen" 
borough  said :  "  A  power  coupled 
with  an  interest  cannot  be  re- 
voked by  the  person  granting 
it :  but  it  is  necessarily  revoked 
by  his  death.  How  can  a  valid 
act  be  done  in  the  name  of  a 
dead  man  }  "  Which  seems  to 
amount  to  no  more  than  say- 
ing,— ''Admitting  your  pro- 
position to  be  true,  that  a 
power  coupled  with  an  interest 
cannot  be  revoked  by  the  party 
granting  it,  the  power,  how- 
ever binding  it  might  be  upon 
the  donor  of  the  power,  neces- 
sarily ceases  upon  the  cesser  of 
the  interest  of  that  donor." 


That  a  power  of  attorney, 
though  coupled  with  an  in- 
terest, is  revoked  by  the  death 
of  the  principal,  see  Shipman 
V.  Thompson,  Wilks,  405; 
Watson  V.  King,  uhi  suprd.  So, 
although  the  act  were  appointed 
to  be  done  after  the  death  of 
the  principaL  Brooke,  in  Bro, 
Abr.  tit.  Feoffment,  pi.  34,  in 
abridging  the  case  of  Elis  v. 
Jode,  40  Ass.  fo.  249,  pl*  38 ; 
2  RoU.  Abr.  9,  pl.  1 ;  13  Fm. 
Abr.  ig],  pl.  1  ;  Co.  Litt.  52. 
b. ;  Roby  v.  Twelves,  Style,  424; 
Wynne  v.  Thomas^  Willes,  505 ; 
Wallace  v.  Cook,  5  Esp.  N.  P.  C. 
117;  Salte  v.  Field,  5  T.  R. 
211;  Snaith  y.Mingay,  1  M.  6; 
S.  87. 

However,  in  I^epard  v.  Fw- 
non,  2  Ves.  S;  B,  51,  —  where 
A.,  being  already  indebted  to 
B.,  executed  a  power  of  at- 
torney authorising  B.  to  receive 
moneys  which  should  become 
due  to  A.  from  C,  —  it  was 
held,  that,  inasmuch  as  the 
power  of  attorney  not  accom- 
panying any  assignment  of  the 
debt  due  from  C.  to  A.,  and  not 
forming  part  of  any  security 
given  for  the  debt  due  from  A. 
to  B.,  there  was  no  appropria- 
tion of  the  debt  due  from  C  to 
A,,  to  the  discharge  of  the  debt 
due  from  A,  to  B.;  and  that 
thertfore  the  power  of  attorney 
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Smart 
Sani>abs» 


But  we  think  thi$  doctrine  applies  only  to  cases 
where  the  authority  is  given  for  the  purpose  of  being  a 
security,  or,  as  Lord  Kenyan  expresses  it,  as  a  part  of 
the  security ;  not  to  cases  where  the  authoriQr  is  given 
independently,  and  the  interest  of  the  donee  of  the 
authority  arises  afterwards,  and  incidentally  only.  As, 
for  instance,  in  the  present  case,  as  disclosed  by  the 
ISth  plea,  the  goods  are  consigned  to  a  factor  for  sale. 
That  confers  an  implied  authority  to  sell.  Afterwards, 
the  factor  makes  advances.  This  is  not  an  authority 
coupled  with  an  interest;  but  an  independent  aatbority, 
and  an  interest  subsequently  arising.  The  making  of 
such  an  advance  may  be  a  good  consideration  for  an 
agreement  that  the  authority  to  sell  shall  be  no  longer 
revocable;  but  such  an  efiect  will  not,  we  think,  arise 
independently  of  agreement.  There  is  no  antbority  or 
principle  in  our  law,  that  we  are  aware  of,  which  leads 
us  to  think  it  wilL  If  such  be  the  law,  where  is  it  to 
be  found  ? 

It  was  said  in  argument,  that  it  was  the  common 


was  determined  by  the  death 
of  A, ;  and  that  B.  could  not 
retain,  as  against  the  executors 
of  A.y  money  received  by  B, 
from  C.  after  the  death  of  A. 

It  Tate  v.  Hubert y  2  Fee.  jun. 
118,  where  A.  drew  a  cheque 
upon  his  hanker  in  favour  of 
B,,  to  whom  A.  was  indebted, 
and  A.  died  hefore  the  cheque 
was  presented  for  payment,  but 
It  was  presented  and  paid  he- 
fore  B.  or  the  hanker  had 
notice  of  A'b  death,  —  it  was 
held  that  the  payment  could 
not  he  questioned  hy  the  exe- 
cutor of  A.  There,  however, 
the  delivery  of  the  cheque 
operated  not  merely  as  an 
authority  to  receive,  hut  as  an 


assignment  And  see  MUekdl 
Y.  Fades,  Free,  in  Chane,,l25» 
Pye,  ex  parte,  18  Fes.  142. 
146.  1  Carrie's  Cases  (^Ameri' 
can),  15.  17. 

By  the  civil  law,  and  the 
French  law,  a  sale  by  the  fictor 
after  the  death  of  the  princtpal, 
hut  hefore  notice,  binds  the 
property.  Dig.  lib.  l7,,tiLl., 
I.  26.,  §  1.  lb.  lib.  17.,  tU.  1., 
/.  58 ;  Pothier  TraiU  du  Omtni 
de  Charge,  iVb.  16S.,  Code  dvil 
des  Franfais,  No.  2008. 

In  Spain,  the  authority  of 
the  factor  continues  after  die 
death  of  the  principal,  until  ac- 
tually revoked  by  the  persooal 
representatives  (suecesoret)  of 
the  principal. 
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practice  of  factors  to  sell,  in  order  to  repay  advances.  184 
If  it  be  true  that  there  is  a  welUunderstood  practice 
with  factors  to  sell,  that  practice  might  furnish  a  ground 
for  inferring  that  the  advances  were  made  upon  the  g^i^p 
footing  of  an  agreement  that  the  factor  should  have  an 
irrevocable  authority  to  sell,  in  case  the  principal  made 
default.  Such  an  inference  might  be  a  very  reasonable 
and  proper  one ;  but  it  would  be  an  inference  of  fact, 
not  a  conclusion  of  law. 

These  pleas,  therefore,  in  which  the  right  to  sell  for 
advances,  on  default  by  the  principal  to  repay  them,  is 
treated  as  a  conclusion  of  law,  cannot  be  supported. 
There  will,  therefore,  be  judgment  for  the  plaintiffs  on 
the  pleas  demurred  to. 

Judgment  for  the  plainti£&. 
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May  5. 


The  dedan- 
tion  stated, 
that,  in  con- 
sideration 
that  the  de- 
fendauts  had 
become  and 
were  tenants 


BiCKFOBD  V.  Parson  and  Another. 


A  SSUMPSIT.    The  first  count  of  the  declaratioi 
stated,  that,  before  the  commencement  of  the  suit, 


to  wit,  on  the  25th  of  June^  1825,  in  consideration  that 
the  defendants,  at  their  request,  had  become  and  then 
were  tenants  to  the  plaintiff  ot  2l  certain  dwelling-house 
and  premises,  with  the  appurtenances,  of  the  plaintiflf, 
to  piatn  ff^  upon  and  subject  to  certain  terms  (amongst  others),  to 
mises,  upon      wit,  the  terms  that  tlie  defendants  should,  during  their 

said  tenancy^  keep  all  repairs  thereon,  the  defendants 
then  promised  the  plaintiff  to  use  the  said  dwelling- 
house  and  premises  in  a  tenant-like  and  proper  manner 
during  their  said  tenancy  thereof,  and  also,  during  their 


the  terms 
(amongst 
others)  that 
they  should 
daring  the 


said  tenancy 

keep  the  pre-    said  tenancy  of  the  same,  to  keep  all  repairs  thereon, 

raise*  in  according  to  the  terms  aforesaid ;  and  that  the  said 

defendante        U*nancy  of  the  defendants  of  the  said   dwelling-house 
promised  the    and  premises,  upon  the  terms  aforesaid,  continued  for 

plainuff;  ^  Jqj^^  space  of  time,  to  wit,  from  the  daj'  and  year 

dunnff  thctT  i_        i       i  r      i 

said  tenancy,  aforesaid,  hitherto;  yet  that  the  defendants,  not  regard- 
thereof,  to  ing  their  said  promises,  did  not  nor  would,  during  their 
use  the  pre- 
mises in  a  tenant-like  manner,  and  to  keep  them  in  repair ;  that  the  said  tenancy 
of  the  defendants  continued  from  &c.  hitherto ;  yet  that  the  defendants  did 
not  use  the  premises  in  a  tenant-like  manner,  or  keep  them  in  repair.' 

Plea,  that,  after  the  defendants  had  hecome  tenants  to  the  plaintiff,  and  before 
the  committing  of  the  breach,  or  the  accrual  of  the  cause  of  action  in  reqiect 
thereof,  the  plaintiff,  by  due  course  of  law,  conveyed,  assigned,  granted,  and 
assured  all  his  estate,  &c.,  of  and  in  the  demised  premises,  and  of  and  in  die 
reversion  expectant  on  the  determination  of  the  defendants'  aaid  tenancy,  to  one 
W.  B. ;  and  that  the  plaintiff  thenceforward,  and  before  the  accrual  of  the  caoae 
of  action,  ceased  to  have  any  thing  in  the  demised  premises,  and  the  defendsnts 
thence  ceased  to  be,  and  never  since  bad  been,  tenants  thereof,  to  the  plamtif; 
concluding  with  a  verification :  — 

Held,  that  the  plea  was  no  answer  to  the  declaration  ;  the  tenancy  tbeieia 
alleged,  being,  a  tenancy  under  the  plaintiff  and  his  asugns. 
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said  tenancy,  use  the  said  dwelling-house  and  premises        1848. 
in  a  tenant-like  or  proper  manner,  or  keep  such  repairs 
thereon  as  aforesaid ;  but  that,  on  the  contrary  thereof, 
the  defendants,  during  all  the  time  of  their  said  tenancy,       Pabson. 
used  the  said  dwelling-house  and  premises  in  an  un* 
tenant-like  and  improper  manner,  and  also,  during  all 
that  time,  wholly  neglected  to  keep  such  repairs  thereon 
as  aforesaid,  insomuch  that,  by  reason  of  such  default, 
&c.,  of  the  defendants,   the  said  dwelling-house  and 
premises,   while  the  defendants  so  continued  tenants 
thereof  as  aforesaid,  upon   the  terms   in   that   behalf 
aforesaid,  were  and  continued  out  of  repair. 

There  was  a  further  breach  assigned,  —  that  the  de- 
fendants, during  their  said  tenancy,  wrongfully  pulled 
down  and  carried  away  certain  fixtures,  parcel  of  the 
said  dwelling-house. 

The  sixth  plea  stated,  that,  after  the  defendants  had 
become  tenants  to  the  plaintiff,  as  in  the  said  count 
alleged,  and  before  the  committing  of  the  breaches  in 
that  count  mentioned,  or  the  accrual  of  the  said  causes 
of  action  in  respect  thereof,  to  wit,  on  the  1st  of  De» 
cembeTf  1848,  the  plaintiff,  by  due  course  of  law,  con- 
veyed, assigned,  granted,  and  assured  all  his  estate, 
right,  title,  and  interest  of  and  in  the  said  demised  pre- 
mises, and  of  and  in  the  reversion  expectant  upon  the 
determination  of  the  defendants*  said  tenancy,  to  a  cer- 
tain other  person,  to  wit,  one  William  Bidcford;  that 
the  plaintiff  thenceforward,  and  before  the  accrual  of 
the  causes  of  action  in  the  said  first  count  mentioned, 
ceased  to  have  any  thing  in  the  said  demised  premises 
and  tenements ;  and  that  the  defendants  then  ceased  to 
be,  and  never  since  had  been,  tenants  thereof  to  the 
plaintiff, — verification. 

To  this  plea,  the  plaintiff  demurred  specially,  assign- 
ing for  causes,  amongst  others,  that  the  promise  of  the 
defendants  declared   on,   was»  according  to  its  legal 
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effect,  a  promise  to  keep  in  repair  during  the  coiiti<- 
nnance  of  the  tenancy  tmder  tie  plaintiff'  and  his  m^ 
signs,  and  not  under  the  plaintiff  alonej  and  that  the 
assignment  and  cessation  of  the  tenancy  under  the 
plaintiff,  as  alleged  in  the  plea,  was  no  answer  to  the 
dauses  of  action  to  which  the  plea  was  pleaded;  and 
that  the  plea  was  an  argumentative  and  informal  tra* 
verse,  either  of  the  breaches^  or  else  of  the  ccmtimianoe 
or  subsistence  of  the  said  tenancy  at  the  time  of  the 
committing  of  the  said  breaches;  and  that  the  said 
traverse  should  have  been  in  the  ordinary  form  of  a 
traverse,  and  have  concluded  to  the  country. 
Joinder  in  demurrer. 


Maynard^  in  support  of  the  demurrer.  The  first  and 
principal  objection  to  the  plea  is,  that  it  treats  the  pro- 
mise as  a  promise  to  keep  the  premises  in  repair  only 
during  the  period  of  the  defendants'  tenancy  under  the 
plaintiff;  whereas,  the  declaration  states  the  promise  to 
be,  to  keep  in  repair  during  the  tenancy  generally. 
Suppose  this  had  been  a  term  capable  of  being  created 
by  parol,  and  the  reversion  had  been  assigned  over  to  a 
third  person  during  its  continuance;  in  that  case,  it  is 
clear,  the  assignee  of  the  reversion  could  not  have  sued. 
If,  therefore,  the  present  plaintiff  cannot  maintain  an 
action  for  the  non-repair,  nobody  can.  [Oessu^B^  J. 
Do  not  the  words  ^^  during  the  said  tenancy,"  limit  it  to 
the  tenancy  before  mentioned,  wz.  a  tenancy  under  the 
plaintiff  ?'\  That  is  a  mere  identification  of  the  tenancy 
it  is  not  less  the  same  tenancy,  because  the  interest  has 
been  assigned  to  another  landlord.  In  Standen  v.  Chris- 
mas  (a),  it  was  decided,  that  the  statute  32  H.  8.  c  S4. 
applies  to  leases  by  deed  only ;  and  that,  where  a  lease 
is  not  under  seal,  the  assignee  of  the  reversion  cannot 


(a)  10  Q.  J3. 1S5. 
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maintain  assumpsit  against  the  lessee,  for  breach  of  his        IMS* 

contract  with  the  assignor  to  repair.     [F.  Williams^  J.        —— 

That  is,  because  agreements  by  parol  cannot  run  with  the 

land.    fVndCj  C.  J.     The  defendants  could  hardly  know       Pabson. 

whether  you   meant  to  complain  of  a  breach  in  the 

pkindflT's  time,  or  of  a  breach  committed  after  he  had 

ported  with  his  interest.]     It  is  either  a  continuance  of 

the  same  tenancy,  or  the  plaintiff  has  no  cause  of  action. 

To  say  that  the  aliened  breaches  were  not  committed 

during  that  tenancy,  is  simply  to  deny  the  breaches; 

and  therefore  the  plea  is  bad  for  argumentativeness. 

It  was  also  objected,  on  the  authority  of  Pargeter  v. 
Harris  {a)j  that  the  assignment  was  not  pleaded  with 
suflBcient  certainty :  and,  further,  that  the  plea  was  bad, 
on  the  ground  suggested  in  1  Chitfy  on  Pleading  (&}, 
where  it  is  said  that,  ^^  Every  plea  should  be  so  pleaded 
as  to  be  capable  of  trialj  and  therefore  must  consist  of 
matter  (^  fact^  the  existence  of  which  may  be  tried  by  a 
fwry  on  an  issue,  or  the  sufficiency  of  which  as  a  defence 
may  be  determined  by  the  coiart  upon  demurrer  s  or  of 
matter  ofrecordj  which  is  triable  bythe  record  itself,  (c) 
And,  if  &ct  be  improperly  confounded  or  mixed  in  the 
plea  with  matter  of  law,  so  that  it  cannot  be  tried  by  the 
court  or  jury,  the  plea  is  bad;  as,  if  the  defendant 
pleaded  that  A.  knrfully  enjoyed  the  goods  of  felons,  it 
will  be  bad;  for,  the  jury  cannot  determine  whether  he 
UtmfviUy  enjoyed,  nor  the  court  whether  he  in  fad  en- 
joyed, and  the  plea  should  have  stated  the  particular 
facts  and  title  by  virtue  of  which  A.  did  enjoy.'*  [d) 

.    Greetmood^  contrd.    The  plea  affords  a  substantial 
answer  to  the  declaration.     Consistently  with  the  state- 

(a)  7  0.^.  708.  Com.  Dig.  Pleader,  (£.  34.) ; 

\b)  7th  edit,  by  Greening,  9  Co.  Rep.  24.  b.^  25.  a. 

p.  560.  (d)  9  Co.  Bep.  25. 
(c)  Citing  C^.Z,tU  308.  b.; 
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ment  in  the  declaration,  this  might  have  been  a  mere 
tenancy  at  will  or  sufferance ;  in  which  case  the  obliga- 
tion to  repair  would  be  co-extensive  only  with  the 
holding  under  the  plaintiff  The  case  of  Standen  v. 
Chrismas  merely  shews  that  the  assignee  of  the  rever- 
sion, the  term  not  being  created  by  deed,  cannot  sue 
upon  the  original  contract ;  not  that  the  assignor  may. 
[Cressrwellj  J.  If  the  tenancy  had  ceased,  the  traverse 
b  argumentative.]  Where  the  defence  is  made  up  of  law 
and  fact,  the  whole  may  be  put  upon  the  record :  Can 
V.  Hinchliffi  (a)  In  Hatlon  v.  Morse  (i),  which  is  there 
cited,  it  was  held  that  a  defendant  might,  to  an  action 
of  assumpsit,  plead  payment,  although  it  amounts  to 
the  general  issue,  because  it  admitted  the  assumpsit. 
[Matde^  J.  Payment  might  be  shewn  under  the  general 
issue,  before  the  new  rules :  but  it  is  not  correct  to  say 
that  it  amounts  to  the  general  issue.]  BayUy^  J.,  there 
says :  ^^  There  are  instances  in  which  a  defendant  has 
the  option  of  giving  his  defence  in  evidence  under  the 
general  issue,  or  of  putting  it  on  the  record.  One  of  those 
is,  where  the  plaintiff's  right  of  action  is  confessed,  and 
avoided  by  matter  ex  post  facto ;  ex.  gr.  by  a  plea  of 
payment,  as  in  Brawn  v.  Cornish  (c)  and  VanhaiUm  v. 
Morse  (<2),  or  accord  and  satisfaction,  as  in  Paramore  v. 
Johnson  (e),  where  the  reason  is  assigned,  xdz.  that  it 
gives  colour  to  the  plaintiff.  The  other  instance  is, 
where  the  plea  does  not  deny  the  declaration,  but  an- 
swers it  by  matter  of  law.  Thus,  in  Hussej/  v.  Jacob  (g), 
which  was  an  action  against  the  acceptor  of  a  bill  of 
exchange,  the  defendant  pleaded  that  it  was  given  for 
money  lost  at  play,  and  therefore  void  by  the  16  Car.^ 
c.  7* :  plaintiff  demurred,  and  one  objection  taken,  was. 


R. 


(a)  ^B.S^C.  547.,  6  D.  S^ 

*       • 

(h)  1  Salk.  394. 

(c)  \  Lord  Raym.  Zn . 


(d)  2  Lord  Raym.  787. 

(e)  I  Lord  Raym.  566. 
(jg)  1  Lord  Raynu  87. 
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that  the  plea  amounted  to  the  general  issue;  but  it  was 
held  that  the  plea  not  consisting  oF  bare  matter  of  Fact, 
but  being  intermixed  with  matter  of  law,  the  defendant 
might  plead  it  specially,  for,  otherwise  he  would  be 
obliged  to  commit  a  point  of  law  to  the  jury."  But  for 
the  same  reason,  a  plea  of  fraud  might  be  said  to  be 
an  argumentative  denial  of  the  contract  alleged.  lu 
Chitty  on  Pleading  (a),  it  is  said :  "  From  the  history  of 
our  ancient  law,  it  appears,  that,  in  all  personal  actions, 
the  defendant  was  at  liberty  to  shew  specially  to  the 
court  matters  of  defence,  not  merely  consisting  in  a 
denial  of  a  material  part  of  the  plaintiff's  declaration, 
but  introductory  of  new  matter  not  apparent  therein  (b); 
such  as,  coverture,  infancy,  &c.,  which,  though  they 
were  in  effect  negations  of  the  plaintiff's  declaration, 
yet,  being  matters  of  law^  as  to  their  sufficiency  in 
defence,  were  considered  as  properly  referable  to  the 
court  in  tlie  first  instance,  though^  if  .traversed,  the 
existence  mjact  of  such  defence  was  then  properly  to 
be  tried  by  a  jury."  The  new  rule  (c)  provides,  that, 
**  in  every  species  of  assumpsit,  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  which  shew  the  transacdon  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud 
or  otherwise,  shall  be  specially  pleaded."  Here,  the 
plea  confesses  the  tenancy,  and  admits  that  the  premises 
were  out  of  repair,  but  it  avoids  the  effect  of  that  ad- 
mission, by  shewing  that  the  plaintiff  parted  with  his 
interest,  and  therefore  that  the  tenancy  under  him  was 
nt  an  end,  before  the  breach.  IMaule  J.  You  say  that 
it  gives  colour  to  the  plaintiff,  and  alleges  matters  of 
fact  from  which  the  court  can  infer  that  the  tenancy  was 
at  an  end  ?]     Precisely  so.     Speaking  of  colour,  it  is 
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(a)  Vol.  I.  p.  490. 
(6)  Gilb.  a  P.  62.  66. 

VOL.  v.  —  C.  B. 


(c)  H.  4  IK.  4.,  Aifgumptii,  3. 
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1 848.  said  in  Chitty  on  Pleading  (a) :  <<  It  is  plain  that  a  plea 
•""""  which  shews  new  matter  in  avoidance  or  discharge  of  the 
^roBD  plaintiflTs  allegations,  is  double  and  argumentative,  if  it 
Pabson.  do  not  admit  the  apparent  truth  of  those  allegations  as 
matter  of  fact  There  can  be  no  occasion  to  adduce 
grounds  for  defeating  the  operation  of  disputed  facts. 
The  plea  in  avoidance  must,  therefore,  give  colour  to 
the  plaintiff,  that  is,  must  give  him  credit  for  having  an 
^p^wcexii  or  primd  facie  right  of  action,  independendj 
of  the  matter  disclosed  in  the  plea  to  destroy  it" 
[Matde^  J.  Suppose,  before  the  statute  82  H.  8.  c  34^ 
a  lease  were  made  by  deed,  with  a  covenant  to  repair, 
and  the  lessor  after  a  breach  of  that  covenant  assigned 
the  reversion,  might  he  not  still  sue  upon  the  express 
covenant?]  It  is  presumed  that  he  might.  It  is  per- 
fectly consistent  with  this  declaration  that  this  was  a 
mere  tenancy  at  will.  [Wildcj  C.  J.  The  decIaratioD 
shews  a  tenancy  sufficiently  long  to  override  the  breach. 
Maidcy  J.  It  is  not  necessary,  to  sustain  thb  declara- 
tion, that  there  should  be  a  term.  It  is  consistent  with 
the  allegation,  that  the  plaintiff  may  have  been  seised  in 
fee,  and  that  the  defendant  may  have  held  under  him  in 
fee-simple,  paying  rent  In  that  case  there  would  be 
no  reversion.]  Or,  it  might  be  that  the  tenancy  wis 
by  estoppel  only.  The  presumption  of  law,  however, 
probably  would  be,  that  the  estate  was  created  by 
interest,  and  not  by  estoppel.  [The  argument  on  the 
other  points  is  omitted;  the  court  giving  no  opinioD 
upon  them.] 

Maynardj  in  reply.  In  Coot^s  Landlord  and  Te- 
nant (&),  it  is  said,  that,  *'  Since  the  statute  tran^n  to 
the  grantee  of  the  reversion  the  right  to  take  advantage 
of  the  conditions  and  covenants  running  with  the  land, 

(a)  Vol.  I.  p.  55%.  (6)  E^^  1840,  p.  5& 
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it  seems  clear  that  the  lessor  cannot,  after  he  has  parted        1 848. 
with  die  reversion,  bring  an  action  for  any  breach  of  ■ 

sach  covenant  which  has  taken  place  subsequently  to  ^ 

the  grant;  for,  then  the  tenant  would  be  liable  to  two  Pabsoit. 
actions,  or  the  lessor  might,  after  the  grant,  release  the 
covenant  to  the  lessee.  But,  as  the  statute  afifects  such 
covenants  only  as  run  with  the  land,  it  follows,  that, 
upon  collateral  covenants,  the  rights  of  the  parties 
remain  in  statu  quo!^  The  inference  from  that  is,  that 
the  lessor  might  have  sued^  after  the  assignment  of  the 
reversion,  in  respect  of  a  prior  breach,  before  the  sta- 
tute. The  tenancy  stated  in  this  declaration  clearly  is 
a  tenancy  under  the  plaintiff  and  his  assignsj  for  the 
purposes  of  this  action.  If  that  be  not  the  true  con* 
struction  of  the  declaration,  but  a  tenancy  tmder  the 
plaintiff^  only  is  meant,  then  the  proper  form  of  plea 
would  be,  a  traverse  of  the  continuance  of  the  tenancy 
at  the  time  of  the  breach,  or  a  traverse  of  a  breach 
during  the  tenancy ;  in  either  case,  concluding  to  the 
country. 

Wilde,  C.  J.    It  seems  to  me  that  this  plea  is  bad 
in  substance;  and  therefore  that  it  is  not  necessary  to 
advert  to  the  special  causes  of  demurrer.    The  question 
turns  upon  the  meaning  of  the  allegation  in  the  de- 
claration as  to  the  tenancy  of  the  defendants,— whether 
it  imports  a  tenancy  only  between  the  plaintiff  and  the 
defendants,  or  a  tenancy  of  the  premises,  which,  al- 
though originally  created  between  the  plaintiff  and  the 
defendants,  was  not  limited  to  the  period  of  the  plaintiff's 
possession.     It  seems  to  me  that  the  declaration  does 
not  limit  the  defendants'  promise  to  their  tenancy  under 
the  plaintiff,  but  points  to  a  tenancy  for  a  term ;  and 
the  plea  treats  the  declaration  as  importing  a  tenancy 
to  that  efiect     The  declaration  states,  that,  in  con- 
sideration that  the  defendants  had  become,  and  were, 
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1 848.  tenants  to  the  plaintiff,  upon  and  subject  to  certain  terms 
(amongst  others),  to  wit,  the  terms  that  the  defendants 
should,  during  the  said  tenancy,  keep  all  repairs  thereon, 
Parson.  the  defendants  promised  the  plaintiff  to  use  the  premises 
in  a  tenant-like  and  proper  manner  during  their  said  te- 
nancy thereof,  and  also,  during  their  said  tenancy  of  the 
same,  to  keep  all  repairs  thereon,  according  to  the  terms 
aforesaid ;  and  that  the  said  tenancy  of  the  defendants 
of  the  premises,  upon  the  terms  aforesaid,  continued  for 
a  long  space  of  time,  to  wit,  hitherto.  There  is,  there* 
fore,  a  distinct  averment  of  a  continuance  of  the  tenancy 
down  to  the  commencement  of  the  action.  And  the 
breach  is,  that  the  defendants,  whilst  they  continued 
tenants  thereof  as  aforesaid,  used  the  premises  in  an 
untenant-like  manner,  and  suffered  them  to  be  out  of 
repair.  The  question  then  is,  whether,  upon  the  face 
of  the  declaration,  the  plaintiff  complains  of  a  breach  of 
the  contract  during  the  tenancy  ^nerally,  or  whether 
the  declaration  imports  that  the  contract  was  to  continue 
only  so  long  as  the  plaintiff  himself  should  remain  the 
landlord.  Taking  the  whole  declaration  together,  it 
bppears  to  me  that  it  imports  a  tenancy  generally 
between  these  parties.  It  is  true,  that,  at  the  time  of 
the  contract,  the  defendants  became  tenants  to  the 
plaintiff.  But  there  is  nothing  in  the  language  of  the 
declaration  to  limit  it  to  the  continuance  of  the  plaintiffs 
interest.  Applying  one's  general  knowledge  to  the 
subject-matter,  and  looking  at  the  nature  of  the  pro- 
perty, it  is  not  to  be  inferred  that  a  mere  tenancy  at  will 
was  intended,  without  words  plainly  shewing  that  such 
was  the  contract  between  the  parties.  The  plea  com- 
mences by  stating,  that,  after  the  defendants  bad  become 
tenants  to  the  plaintiff,  as  in  the  count  alleged,  —  con- 
fessing the  tenancy  so  alleged,  —  and  before  the  com** 
mitting  of  the  bi'eaches,  or  the  accrual  of  the  causes  of 
action  in  respect  ther^f,  the  plaintiff  conveyed,  assigned, 
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Slcj  all  his  estate  and  interest  in  the  premises,  and  in 
the  reversion  expectant  upon  the  determination  of  the 
said  tenancy,  to  one  William  Bickford ;  that  the  plaintiff 
thenceforward  ceased  to  have  anything  in  the  premises ; 
and  that  the  defendants  tlien  ceased  to  be,  and  never 
since  had  been,  tenants  thereof  to  the  plaintiff.     The 
plea  treats  the  tenancy  mentioned  in  the  declaration,  as 
a  tenancy  in  respect  of  which  there  existed  a  reversion 
which  was  by  the  assignment  conveyed  to  the  person 
mentioned.     If,  therefore,  the  contract  in  the  decbra- 
tion  was  not  limited  to  a  tenancy  under  the  plaintifl^ 
but  was  to  enure  so  long  as  the  defendants  continued 
tenants  to  whosoever  might  become  possessed  of  the  re- 
version,  the  only  question  is,  whether,  after  the  plaintiff 
had  ceased  to  have  anything  to  do  with  the  premises,  •— 
inasmuch  as  this  was  a  conveyance  upon  which  the  statute 
of  32  H*  8.  c.  34,  did  not  operate,  —  the  right  to  maintain 
an  action  in  respect  of  a  breach  of  the  contract,  did  not 
remain  in  the  plaintiff.     It  appears  to  me  that  there  is 
no  reason,  in  point  of  law,  why,  if  the  right  to  sue  for  a 
breach  did  not  pass  with  the  reversion,  it  should  not 
remain   in   the  plaintiff.      The  privity   of  estate   was 
destroyed  by  the  conveyance  of  the  reversion ;  but  the 
privity  of  contract  was  not.     That,  it  is  plain,  would 
not  have  passed  with  the  reversion  before  the  statute ; 
and  the  statute  has  no  operation  where  the  conveyance 
is  not  by  deed.     It  was  well  said  by  Shepherd^  a^-gU" 
endo^  in  lVebb\.  liusseU{a)^  that  "There  are  three  re- 
lations at  common  law,  which  may  exist  between  the 
lessor  and  the  lessee  and  their  respective  assignees :  first, 
privity  of  contract^  which  is  created   by  the  contract 
itself,  and   subsists  for   ever  between   the  lessor  and 
lessee :  secondly,  privity  of  estate^  which  subsists  between 
the  lessee,  or  his  assignee  in  possession  of  the  estate. 


1848. 
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(a)  3  T.  R.  393. 
3  o  3 
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.1848.  and  tbe  assignee  of  the  reversioner :  and  thirdiyf  privify 
-  qf  contract  and  eUate^  which  both  exist  where  the  term 
yioKFORD  j^jj  reversion  remain  in  the  original  covenantors.  Tbe 
Paimok.  statute  32  H.  8.  c.  84.  seems  to  have  created  a  fburdi 
relation,  a  privity  qf  contract  in  respect  of  the  estaU^  as 
between  the  assignees  of  the  reversion  and  the  lessees  or 
their  assignees.  The  statute  annexes,  or  rather  creates, 
a  privity  of  contract  between  those  who  have  privity  of 
estate;  and,  when  the  one  fails,  the  other  fails  with  it 
At  common  law,  the  covenant  did  not  pass  by  an  as- 
signment of  the  reversion,  for,  it  was  a  mere  personal 
contract.  It  is  true,  indeed,  that  some  dicta  are  to  be 
found  which  contradict  this,  and  assert  that  the  assignee 
of  tbe  reversion  could  maintain  an  action  of  covenant  at 
common  law :  but  the  better,  and  particularly  the  later, 
opinions  are  the  other  way."  [a)  If,  therefore,  the 
privity  of  contract  subsists  for  ever  between  the  lessor 
and  tbe  lessee,  assuming  all  that  is  alleged  in  the  plea 
to  be  true,  I  see  no  reason  why  the  plaintiff  should  not 
maintain  this  action.  For  these  reasons,  I  think  tbe 
plaintiff  is  entitled  to  judgment. 

CoLTMAN,  J.  It  seems  to  me,  that,  in  either  view  of 
it,  this  plea  is  insufficient.  If  the  meaning  of  the  de- 
claration  is,  that  the  defendants  became  tenants  to  tbe 
plaintiff,  and  contracted  to  keep  the  premises  in  repair 
during  the  continuance  of  their  tenancy  only,  and  it  is 
nieant  to  be  asserted  by  the  plea,  that  that  is  consistent 
with  a  tenancy  at  will,  and  that  such  tenancy  was  put 
an  end  to  by  the  assignment,  then  the  plea  amounts  to 
no  more  than  an  argumentative  denial  of  the  want  of 
repair  during  the  continuance  of  the  tenancy,  and  would 
be  bad  as  giving  no  colour.     If,  on  the  other  band, 

«. 

(a)  Referring  to  1  Saund.  836.^  and  Tkrak  v.  ComwtM^ 
288.,  Borkery.  DanMr^  8  Mod.      1  WU».  l65. 
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the  declaration  is  understood  as  allying  a  contract  tp        1848. 

repair  during  the  existence  of  the  term,  and  not  merely        — — 

during  the  continuance  of  the  defendants'  tenancy  under     ^'<'K'<>P» 

the  plaintiflT)  then  it  gives  sufficient  colour ;  for,  it  admits       FARgoH. 

9Lprimd  facie  case  of  liability,  and  then  sets  up  matter  of 

discharge.     It  admits  that  the  premises  are  out  of  re* 

pair,  but  denies  the  plaintiff's  right  to  sue,  he  having 

parted   with    the  reversion.      That  might  be  colour 

enough  to  prevent  the  plea  from  being  argumentative. 

The  question,  then,  is,  whether  the  plaintiff's  right  of 

action  for  a  breach  of  the  contract  to  repair  is  put  an 

end  to  by  the  assignment.  Unless  the  conveyance  be  by 

deed,  the  case  is  not  within  the  statute  32  //•  8.  c.  34. 

Did  the  right  to   sue,  then,   pass  with  the  reversion, 

at  common  law  ?    There  is  no  authority  for  the  position 

that  it  did  pass  with  the  reversion  to  the  assignee,  at 

common  law.     That  position  is,  in  effect,  contradicted 

by  Webb  v.  BusselL    I  therefore  think  the  plea  is  bad  in 

substance. 

Maule,  J.  I  also  am  of  opinion  that  the  sixth  plea 
is  bad  in  substance.  The  declaration  states,  that  the 
defendants  became  tenants  to  the  plaintiff,  of  a  dwell- 
ing-house and  premises  upon  certain  terms,  one  of 
which  was,  that  they  should  keep  the  premises  in  re- 
pair; and  that,  in  consideration,  &c.,  the  defendants 
promised  the  plaintiff  to  use  the  said  dwelling-house 
and  premises  in  a  tenant-like  and  proper  manner 
'*  during  their  said  tenancy  thereof,"  (not  saying  *<  to 
the  plaintiff.")  It  then  goes  on  to  aver  that  the  said 
tenancy  of  the  defendants  of  the  said  dwelling-house 
and  premises,  upon  the  terms  aforesaid,  continued  for  a 
long  space  of  time,  to  wit,  hitherto ;  and  states  that  the 
defendants  omitted  to  repair.  The  plea,  in  substance, 
states,  that,  before  the  committing  of  the  alleged  breach, 
the  plaintiff  assigned  his  reversion  of  and  in'  the  de« 
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tnised  premises^  and  that  he  thenceforth  ceased  to  have 
anything  in  die  demised  premises,  and  that  the  de- 
fendants then  ceased  to  be,  and  never  since  had  been, 
tenants  thereof  to  the  plaintiff.  The  plea  does  not 
seem  to  be  intended  to  set  up  that  the  defendants* 
tenancy  was  at  an  end;  but  that  they  ceased  to  be 
tenants  to  the  plaintiff,  by  becoming  tenants  to  some* 
body  else.  If  the  declaration  is  to  be  considered  as 
alleging  n  contract  by  the  defendants  to  repair  so  long 
as  they  continued  tenants  of  the  premises  under  the  de- 
mise originally  made  to  them  by  the  plaintiff,  the  plea 
affords  no  answer.  But,  if  the  promise  vras  that  the 
-  defendants  would  keep  the  premises  in  repair  so  long 
only  as  they  continued  tenants  to  the  plaintiff^  then  the 
pleu  would  be  an  answer.  I  think,  however,  that  the 
former  is  the  correct  construction.  The  duties  that 
ordinarily  devolve  upon  a  tenant,  continue  so  long  as  the 
tenancy  endures:  and  there  is  no  reason  for  restricting 
the  covenant  to  repair  to  the  duration  of  the  tenancy 
under  a  particular  person.  No  doubt,  the  covenant 
might  have  been  so  limited.  But,  where  the  terms  of 
an  agreement  are  equivocal,  I  think  it  is  reasonable  to 
construe  it  so  as  to  make  the  duties  of  the  tenant  co* 
extensive  in  point  of  duration  with  the  continuance  of 
the  tenancy.  I  think  this  declaration  ought  to  be  so 
construed  :  and,  so  construing  it,  the  plea  is  no  answer 
in  substance.  As  to  the  plaintiff's  being  entitled  to 
maintain  this  action,  notwithstanding  that  he  may  have 
parted  with  his  interest,  by  assigning  the  reversion,  I 
do  not  think  there  can  be  any  doubt.  The  demise  not 
being  by  deed,  the  right  to  sue  is  not  transferred  to 
the  assignee  of  the  reversion,  by  force  of  the  statute 
32  H.  8.  c.  84.  If  not  transferred,  how  is  it  extio- 
guished  ?  Two  persons  choose,  for  a  sufficient  con- 
sideration, to  enter  into  a  contract  For  a  breach  of 
that  contract,  either  may  bring  an  action  against  the 
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other,  subject  to  the  ordinary  exceptions  as  to  contracts 
for  doing  that  which  may  be  unlawful.  The  present 
case  seems  to  me  to  fall  within  that  general  principle : 
and  therefore  I  think  the  plea  is  bad  in  substance. 

As  to  the  point  of  form,  I  own  I  have  considerable 
doubt  whether  the  plea  is  bad  on  that  score.  Though 
it  does  state  that  the  tenancy  was  put  an  end  to,  or  that 
it  did  not  continue,  yet  it  does  not  so  state  generally 
and  directly ;  it  is  rather  a  special  way  of  pointing  out 
a  putting  an  end  to  the  tenancy  by  a  particular  mode, 
— not  by  effluxion  of  time,  or  eviction,  but  by  a  transfer 
of  the  plainliflTs  interest  to  another.  It  seems  to  me 
to  be  rather  politic  to  hold  the  plea  not  to  be  bad  on 
that  ground,  seeing  that  that  mode  of  pleading  tends 
to  narrow  the  issue,  and  consequently  to  diminish  the 
expense  of  the  trial.  I  should,  therefore,  be  sorry  to 
say,  decisively,  that  the  plea  is  bad  in  point  of  form. 


1848. 


filOKFOEO 
V, 

Parsok.' 


Ckesswell,  J.  I  also  think  the  plea  in  question  is 
bad  in  substance.  The  declaration  alleges  the  creation 
of  a  tenancy,  and  that  it  continues.  The  defendants 
do  not,  by  their  plea,  deny  that  the  tenancy  continues ; 
but  they  allege,  that,  by  reason  of  an  assignment  by  the 
'plaintiff  of  his  reversion,  they  ceased  to  be  tenants  to 
him.  If  the  plaintiff  were  disabled  from  suing  for  a 
breach  of  the  contract  after  he  had  parted  with  his 
interest  in  the  reversion,  such  a  plea  might  afford  an 
answer  to  the  action.  But,  for  the  reasons  already 
given,  I  think  the  plea  is  clearly  bad  in  substance. 
The  plaintiff  was  entitled  to  sue  for  the  breach  of 
contract. 


Judgment  for  the  plaintiff. 
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Bailby  and  Others  v.  Robson. 

May  12. 

Upon  a  mo-  S^IMONj  on  a  former  day,  obtained  a  rule  calling  npoo 

tion  for  a  i\^q  plaintifis  to  shew  cause  why  the  judgment  io 

de^e  a  ^  signed  in  this  cause  should  not  be  for  the  amount  of 

plaintiff  of  the  debt   recovered   only,  without  costs,  or  why  the 

A*^'20th^  plafntiffs  should  not  carry  in  the  record,  and  the  dc- 

aection  of  the  fendant  be  at  liberty  to  enter  a  suggestion  thereon  to 

county  court  deprive  the  plaintiffs  of  their  costs, — the  verdict  being 

Fi^  c  Q5  ^'^^  ^^^  ^^^^  ^^'*'  ^"^  ^^^  demand  being  one  for  which 
it  is  not  a  plaint  might  have  been  entered  in  a  county  court. 

enough  to  r^j^^  motion  was  founded  upon  an  affidavit  of  the  de- 

shew  that  the 
plaintiff  iiiff^A^  fendant,  who  was  described  as  of  '^  No.  6.  Dundas  Ter^ 

have  sued  in  race^  Woolwich^  in  the  county  of  Kenty*  and  who  deposed 
court-^e  ^^^^  ^^\}cke  plaintiffs  are  iron-founders  and  dealers  in 
defendant         ordnance  stores,  and  carry  on  their  business  at  Wapj^ng 

inust  shew        WalL  in  the  county  of  Middlesex^  which  is  distant  from 

affirmatively 

that  he  was      ^^^  deponent's  residence  and  place  of  business,  by  the 

hound  to  have  furthest  route,  less  than  nine  miles,  and,  by  the  shortest 

recourse  e  ^.^^^  about  four  miles  ;  that  the  oriirinal  writ  of  sum- 
mtenor  juris-  '  ^  ^  ° 

diction^ —        mons  in  this  cause  was  issued  on  the  2Srd  of  Jidy,  1847; 

that  is,  that      jjjg^  the  action  was  brought  to  recover  from  the  deponent 

the  cause  of 

action  arose      ^'*  ^^^'  ^^'  ^"'X'   '^'"g  ^^^  balance  of  an   account  of 

wholly,  or  in  9/.  75.  dd.  for  goods  sold  and  delivered  to  the  deponent 
"*Tt,"JdSi^  by  the  plaintiffs,  from  their  factory  at  Wapping  fVatt 
the  juris.  *  aforesaid ;  that  the  cause  was  tried  on  the  9th  of  Marck 
diction.  i^st,  before  the  sheriff*  of  Middlesex^  and  a  verdict  found 

for  the  plaintiff's  for  3/.  155.  4(/. ;  that,  at  the  time  the 
goods  were  so  sold  to  him  as  aforesaid,  he  resided,  and 
has  ever  since  resided,  and  still  does  reside,  at  6.  Dundas 
Terrace,  fVoolwichj  aforesaid,  and  during  the  whole  of 
that  time  carried  on  his  said  business  at  fVoohmch  Boad, 
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Easi  Greenwich^  Kent ;  that  both  the  said  places  are 
within  the  jurisdiction  of  the  county-court  of  Kent^ 
holden  at  Greenwich^  in  the  said  county,  which  was  duly 
opened  for,  and  summonses  issued  to  recover  debts 
therein,  on  the  1 4th  of  Aprils  1847,  where  the  plaintiffs 
might  and  should  have  summoned  the  deponent  for 
their  said  debt  as  aforesaid ;  and  that  he,  the  defendant 
does  not,  nor  do  the  said  plaintiffs,  or  either  of  them, 
to  the  knowledge  or  belief  of  this  deponent,  hold  any 
situation  in  the  said  county-court  holden  at  Greemtich 
aforesaid,  nor  are  they  in  any  wise  connected  therewith, 
to  the  best  of  this  deponent's  knowledge  and  belief." 

Lush  shewed  cause.  The  defendant  has  not,  by  his 
a£Bdavit,  brought  himself  within  the  129th  section  of 
the  9&10  VicL  c.  95.(a)  It  is  not  shewn  that  the 
cause  of  action  arose  in  the  county  in  which  the  de- 
fendant dwells,  nor  is  it  stated  where  the  plaintiffs 
reside.  The  defendant's  residence,  it  appears,  is  in 
Kent ;  and  the  sale  and  delivery  of  the  goods  seem  to 
have  taken  place  in  Middlesex.  The  affidavit,  there- 
fore, does  not,  and  could  not,  negative  all  the  cases  in 
which  a  concurrent  jurisdiction  is  reserved  to  the 
superior  courts  by  s.  128.  (i) 
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(a)  Which  enacts^  ''  that^  if 
any  action  shall  be  commenced, 
alter  the  passing  of  this  act^  in 
any  of  Her  Migesty's  superior 
coorti  of  record^  far  any  oauw, 
dher  than  those  lastly  herein^ 
b^fbre  [8,  128.]  specified,  for 
which  a  plaint  might  have  been 
entered  in  any  court  holden  un- 
der thia  act»  and  a  verdict  shall 
be  entered  for  the  plaintiff  for 
a  leas  sum  than  ZOL,  if  the  said 
aetkm  is  founded  on  contract, 
than  5Ly  if  it  be  foonded 


on  tort,  the  said  plaintiff  shall 
have  judgment  to  recover  such 
sum  only,  and  no  costs  ;  and, 
if  a  verdict  shall  not  be  found 
for  the  plaintiff,  the  defendant 
shall  be  entitled  to  hia  costs  as 
between  attorney  and  client, 
unless,  in  either  case,  the  judge 
who  shall  try  the  cause,  shall 
certify  on  the  back  of  the  re- 
cord that  the  action  was  fit  to 
be  brought  in  such  superior 
court." 

(6)  Whidi  enacts  ''  that  all 
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Simofif  in  support  of  his  rule.  The  cause  being  one 
in  which  the  county-court  has  jurisdiction  by  the  first 
part  of  the  58th  section  (a),  and  the  affidavit  shewing 
that  the  defendant  resides  within  twentv  noiles  of  his 
creditors,  the  case  is  clearly  brought  within  the  129th 
section.  The  60th  section  enacts  *^  that  such  summons 
may  issue  in  any  district  in  which  the  defendant,  or  one 
of  the  defendants,  shall  dwell  or  carry  on  his  business 
at  the  time  of  the  action  brought ;  or,  by  leave  of  the 
court  for  the  district  in  which  the  defendant,  or  one  of 
the  defendants,  shall  have  dwelt  or  carried  on  his 
business  at  some  time  within  six  calendar  months  next 
before  the  time  of  the  action  brought,  or  in  which  the 
cause  of  action  arose,  such  summons  may  issue  in  either 
of  such  Inst-mentioned  courts."  IV.  Williams^  J.  llic 
fjuestion  is  not,  whether  the  county-court  had  Jurisdic" 
Hon  in  the  matter;  but  whether  the  plaintiffs  were 
boiind  to  resort  to  it.]  To  entitle  the  defendant  to  enter 
a  suggestion,  it  is  enough  if  the  court  is  satisfied  that 
the  plaintiffs  Might  hnve  sued  in  the  county  court  for 
Kent,  IfVildcy  C.  J.  What  words  do  you  rely  on  to 
shew  that  they  were  lound  to  go  there?]     The  affidavit 


actions  and  proceedingR  ^hich, 
before  the  passing  of  that  act^ 
might  have  been  brought  in 
any  of  Her  Majesty's  superior 
courts  of  record^  where  the 
plaintiff  dwells  more  than 
twenty  miles  from  the  defend- 
ant, or  where  the  cause  of 
action  did  not  arise  wholly  or 
in  some  material  point  within 
the  jurisdiction  of  the  court 
within  which  the  defendant 
dwells  or  carries  on  his  busi- 
ness at  the  time  of  the  action 
brought,  or  where  any  officer  of 
the  counly-court  shall  be  a  party, 
except  in  respect  to  any  claim 


to  any  goods  and  chattels  taken 
in  execution  of  tlie  proctss  of 
the  court,  or  tlie  proceitis  or 
value  thereof,  may  be  brought 
and  determined  in  any  such 
superior  court,  at  the  election 
of  the  party  suing  or  proceed- 
ing, as  if  this  act  had  not  been 
passed." 

(a)  'Which  enacU,  "  that 
all  pleas  of  personal  actioot, 
where  the  debt  or  damage 
claimed  is  not  more  than  StOL, 
wHether  on  balance  of  account 
or  otherwise,  may  be  holden 
in  the  county-court,  without 
writ." 
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certainly  doess  not  precisely  and  positively  allege  that 
the  cause  of  action  arose  in  Kent. 

Wilde,  C.  J.  The  affidavit  upon  which  this  rule 
was  moved,  is  clearly  insufficient*  To  deprive  a  plain- 
tiff of  costs,  where  he  sues  in  a  superior  court  for  a  debt 
of  less  than  20/.,  it  is  not  enough  to  shew  that  he  might 
have  sued  in  the  county-court;  the  defendant  must 
affirmatively  shew  that  he  was  bound  to  have  recourse 
to  the  inferior  jurisdiction.  Upon  the  present  occasion, 
the  defendant's  affidavit  does  not  shew  that  the  cause 
of  action  arose  in  Kent.  Under  the  circumstances  stated, 
therefore,  there  is  nothing  in  the  129th  section  to  pre- 
clude the  plaintiffif  from  suing  in  the  superior  court. 
The  rule  must  be  discharged,  with  costs. 

The  rest  of  the  court  concurring. 

Rule  discharged,  with  costs. 
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Mathew  V.  Broughall. 

May  8. 

T\EBT,  for  goods  sold  and  delivered,  and  for  money  Upon  a  mo- 
found  due  upon  an  account  stated.  *'^  ^^^^^ 
At  the  trial  before  the  sheriff  of  Middlesex^  on  the  ^^e^^^e  a 
ISth  o(Apil  last,  the  plaintiff  obtained  a  verdict  for  plaintiff  of 
11/.  165.  llrf.;  and,  on  the  14th,  he  signed  judgment,  ^^^9^ 

and  issued  execution  for  debt  and  costs.  section  of  the 

•  county-court 

act,  9  &  10  Fid.  e.  95.y  the  affidavit  must  distinctly  shew  that  the  defendant 
dwelt  or  carried  on  his  business  within  the  local  jurisdiction,  at  the  time  of  the 
action  brought :  it  is  not  enough  to  shew  that  the  cause  of  action  arose  there. 
It  must  also  negative  the  parties'  being  oflScers  of  the  couiity-court. 


EASTER  TE&U, 

Bylfs,  Seijt.,  on  the  first  day  of  the  pre«eat  tenn,  ob- 
tained a  rule,  calling  upon  the  plaintiff  to  shew  came 
why  the  judgment  and  execution  should  not  be  s^  tuOt 
for  irregularity ;  and  why  the  judgment  should  not  be 
entered  up  for  the  debt  only,  without  costs ;  or  why  the 
defendant  should  not  be  at  liberty  to  enter  a  su^estiM 
on  the  record,  to  deprive  the  plaintiff  of  costs.  The 
affidavit  upon  which  the  mo^on  was  founded,  slated, 
"  that  the  defendant  is  a  reuil  butcher,  residing  sod 
carrying  on  business  in  High  Streel,  Portland  Tan, 
in  the  parish  of  Mary-U-bone,  in  the  county  of  3ft^ 
dleux  ;  that  the  cause  of  action  arose  within  the  juris- 
diction of  the  court  in  Middlesex  within  which  tlw 
defendant  dwells  and  carries  on  his  business ;  and  thtl 
the  action  was  brought  in  March  last,  to  recorer 
11/.  16s.  lit/.,  for  meat  sold  and  delivered  by  the 
plaintiff  to  the  defendant" 

GaseUe,  Serjt.,  now  shewed  cause.  The  defendanft 
affidavit  does  not  bring  the  case  within  the  lS9th  sec- 
tion of  the  9  &  10  Vict.  c.  95.  {a):  it  does  not  shew  ibit 
the  defendant  resided  or  carried  on  his  business 
within  the  jurisdiction  of  the  Middlesex  county-court, 
either  at  the  time  the  cause  of  action  accrued,  or  si 
the  time  of  action  brought;  he  might  have  come 
there  since.  In  Thome  v.  Jackson  (&),  upon  ^  motira 
for  a  suggestion  under  the  Middlesex  court  of  requedi 
act  (23  G.  2.  c.  SS.  s.  19.)i  the  defendant,  in  his  sft- 
davit,  described  himself  as  "<^  No.  51.  Bedford  Bok, 
HMQrn,  in  the  county  oi  Middlesex ;"  and  alleged  tbM 
he,  *'  before  and  at  the  commencement  of  the  suit,  wsi, 
and  ever  since  had  been,  and  still  was,  inhabiting  and 
resident  in  Bedford  Rawy  aforesaid,  and  that  he,  for  aui 
during  all  that  time,  was,  and  still  wa^  liable  to  be 
(a)   See  the  wcdob,  [<mti,         (»)  A»U,  VoL  IIL  p.  661. 
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summoned  to  the  court  of  requests  held  at  Kingsgaie  1848. 
Street^  Holbom,  aforesaid^  and  that  the  cause  of  action, 
and  every  part  thereof,  arose  within  the  jurisdiction  of 
the  said  court ;  and  it  was  held  that  this  affidavit  did  Bsovobaia. 
not  allege,  with  sufficient  distinctness/ that  the  defendant 
resided  in  Bedford  Bcm^  in  the  county  of  Middlesex^  or 
that  the  court  of  requests  held  at  Kingsgate  Street^  was 
the  Middlesex  court  of  requests.  '^  The  affidavit,"  says 
fVildeyCJ.y  *^  upon  which  the  motion  is  founded,  should 
shew,  with  a  reasonable  degree  of  certainty,  that  the 
applicant  is  a  person  entided  to  the  relief  he  seeks. 
Now,  it  is  perfectly  consistent  with  what  is  sworn  here^ 
that,  though  the  defendant  was  resident  in  Bed/brd 
Rawy  in  the  county  of  Middlesex^  at  the  time  the  affidavit 
was  made^  he  might  have  resided,  at  the  time  the  action 
was  commenced^  in  another  part  of  Bedford  RoWj  which 
may  be  in  the  city  of  Ixmdon.  He  has,  therefore, 
failed  to  shew  with  due  certainty  that  he  was  resident 
in  the  county  of  Middlesex  at  the  time  of  suit."  That 
case  is  precisely  in  point.  The  affidavit  is  also  defec- 
tive, in  not  negativing  the  parties'  being  officers  of  the 
county-court,  (a) 

ByleSy  Serjt,  in  support  of  his  rule.  The  affidavit 
shews  that  the  defendant  resides  and  carries  on  his 
business  within  the  jurisdiction  of  the  Middlesex  county- 
court,  that  the  cause  of  action  arose  within  that  juris- 
diction, and  that  the  debt  was  one  for  which  a  summons 
might  have  issued  from  that  court,  under  the  60th 
section  of  the  act.  (b)  [Wilde^  C.  J.  Is  it  not  essential 
that  the  affidavit  should  shew  that  the  defendant  resided 
within  the  jurisdiction  to  which  he  claims  to  be  amen- 
able, at  the  time  of  action  brought  ?  Cressnoell^  J.  Un- 
less the  defendant  is,  at  the  time  of  action  brought, 

(a)  See  Meetm  v.  Niehotts,  (6)  See   the    tection,  ante, 

amiif  p.  848.  p.  9S5. 
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1848.  rerident  wiibin  some  local  jamdiction  in  vhadi  tike 
plaiotiflT  is  bound  to  sue  him,  the  jorisdidioo  of  die 
saperior  courts  is  not  taken  awaj.J  Tlie  60th  sectioo 
enables  the  plaintiflT  to  soe  in  the  district  in  vhich  the 
defendant  dwells  or  carries  on  his  business  at  the  time 
of  tlie  action  broaght ;  or,  with  the  leave  of  the  coon, 
ill  the  district  in  whidi  the  defendant  shall  haTe  dwelt 
or  carried  on  his  bunucKS  at  some  time  within  six 
calendar  montlis  before  action  brought,  — or  in  the 
district  in  which  the  cause  of  action  arose.  [/'•  WH- 
liamsj  J.  There  is  a  material  difference  between  im- 
pamering  the  plaintiflT  to  sue  in  the  inferior  court,  and 
compelling  him  to  do  so. 

Byles  admitting  that  his  afiidaTit  was  defective  in 
the  particulars  pointed  out,  tlie  rule  was 

Discluirged,  with  costs. 
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I.  Cases  decided  upon  the  Construe^ 
Hon  of  the  Reform  Act,  2  W.  4. 
c.  45.  Page  941 

II.  Cases  decided  upon  the  Construc- 
tion of  the  Registration  Act, 
6&7  Fic/.  c.  18,  942 

III.  Practice  and  Course  of  Pro- 
ceeding  upon  Registration  Appeals. 

944 

IV.  Particular  Points.  944 


I.  Cases  upon  the  Construction  of  the 
Reform  Act,  2  fT. 4.  e.  45. 

Section  20.  —  Occupation  as  Tenant. 

Committee  of  Lunatic's  Estate.^  — 
Held,  that  the  committee  of  a 
lunatic's  estate,  who  has  taken 
into  his  own  occupation  part  of 
the  land,  charging  himself,  —  in 
the  account  rendered  by  him  to 
the  court  of  Chancery,  and  allowed 
by  the  master,  —  with  a  yearly 
sum  as  ^<rent,'*  does  not  thereby 

VOL.  Y.  — C.  B. 


become  an  occupying  tenant  within 
the  2  fV.  4.  c.  45.  s.  20.  Burton, 
app.,  Langham,  resp.        Page  92 

Section  27.  —  Sufficiency  of  Q^alifi• 

cation. 

1.  Building."]  —  Where  the  revising 
barrister  finds  a  certain  erectiou 
to  be  a  *^  building,*'  within  the 
2  W.  4.  c.  45.  s.  27.»  and  gives  a 
description  of  it  that  does  not  ne- 
cessarily shew  that  it  cannot  be 
a  building  within  the  act,  the  court 
will  not  interfere  with  his  decision. 
Watson,  app..  Cotton,  resp.       51 

2.  Apartments.  —  Non-residence  of 
Landlord."]  —  One  who  has  the 
exclusive  occupation  of  apart- 
ments in  a  house,  at  a  rent,  having 
a  key  of  the  outer  door,  and  free 
and  uncontrolled  access  thereto 
at  all  times,  —  the  landlord  occu- 
pying a  portion  of  the  premises, 
but  not  re«iWf;f^  therein,  —  is  en- 
titled to  be  registered  as  tenant 
of  a  <<  building"  within  the  2  fT.  4. 

Sv 


M2 


INDEX  TO  REGISTRATION  CASES. 


c,  45.  s.  27-;  duhitante  V,  WU- 
liams,  J.  Toms,  app.,  Luckettt 
resp.  Page  23 

3.  Counting'hotue."] — A.  occupied  as 
a  counting-house,  a  room  in  a  house, 
the  landlord  of  which  also  had  a 
counting-house  there,  but  did  not 
reside  there.  There  was  an  outer 
door,  which  was  locked  at  night* 
A,  had  no  key  of  this  door,  nor 
was  there  any  key-hole  on  the 
outside.  A  person  employed  and 
paid  by  the  landlord  lived  in  the 
house,  for  the  purpose  of  protect- 
ing the  premises,  and  letting  in 
the  several  tenants  when  the  outer 
door  was  closed :  —  Held,  that  A. 
was  tenant  of  a  counting-house, 
within  the  2  W.  4.  c.  45.  s,  27. 
Daunting,  app.,  Luckett,  resp.    40 


II.  Cases  decided  upon  the  Construe^ 
tion  of  the  Rsgistbation  Act, 
6  &  7  Vict.  c.  18. 

Section  4. —  Change  in  Qualification. 

One  who  is  on  the  register  is  en- 
titled to  vote  for  a  county  in  re- 
spect of  an  occupation  of  land 
above  50/.  a  year,  but  who  ceases 
to  occupy  the  same  land,  and 
enters  upon  the  occupation  o^ other 
land,  within  the  twelve  months 
next  preceding  the  31st  o^  July, 
does  not  *'  retain  the  same  quali^ 
Jication  as  described  in  such  re- 
gister,*' within  the  meaning  of  the 
6  &  7  Vict.  c.  18.  s.  4.,  —  although 
the  description  in  the  register  be 
general,  and  sufficiently  large  to 


embrace  either  occupation;  and 
therefore  he  is  bound,  under  sect. 
73.,  to  send  in  a  new  claim  in  re- 
spect of  such  substituted  occupa- 
pation.   Burton^  app.,  Gery,  resp. 

Page  7 

Section  17.  —  Notice  of  Defection. 

1.  Service  of.] — The  proof  of  service 
of  a  notice  of  objection  was  as 
follows : —  The  party  employed  to 
serve  it,  went  to  the  place  of 
abode  of  the  voter,  as  described 
in  the  list,  between  9  and  10 
o'clock  at  night  on  the  25th  of 
August,  and  knocked  several  times 
at  the  door ;  no  person  answering, 
he  put  the  notice  inside  the  door, 
and  there  left  it.  The  revising 
barrister  having  decided  that  the 
time  and  mode  of  service  were  un- 
reasonable,— the  court  confirmed 
his  decision.  Watson^  app.,  Pitt, 
resp.  77 

Semhle,  that  the  sufficiency  of 
the  service  was  a  question  for  the 
revising  barrister.  Ibid. 

Qjuuere,  as  to  the  sufficiency  of 
the  service  of  a  notice  of  objec- 
tion, by  putting  it  under  the  door 
of  the  house  in  which  the  par^ 
resides,  unless  he  occupies  the 
vahole  house.  /W.  79 

2.  Description  of  the  Objector.']  ^ 
In  a  notice  of  objection  under  the 
6&TVict.  c.  18.  «.  17.  sched. (B) 
No.  11.,  to  a  party's  right  to  be 
registered  for  the  borough  of  C 
the  objector  described  himself 
thus:  — "J.  JP.,  of  5.,  Skerhne 
StreetfOn  the  list  of  voters  for  the 
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parish  of  C** : »-  Held,  sufficient. 
SkeUoHf  app.,  FlatcheTf  resp. 

Page  14 
Whether    or    not    the    description 
'   is  stifficienty  may  either  be  matter 
of  law  or  matter  of  fact,  according 
to  the  circumstances  of  each  par- 
ticular case.  Ibid. 

SectioniO.  —  AmendmmU  at  the  Be- 

vision. 

1.  The6&7  Vici,c.  18.«.40.  empowers 
the  revising  barrister  to  insert  the 
qualification  of  a  voter  in  the  list, 
where  it  has  been  wholly  omitted, 
or  to  amend  the  description  where 
it  is  insufficiently  stated;  but  it 
does  not  authorise  him  to  amend 
a  qualification  imperfectly  stated, 
by  adding  a  neto  qualification. 
Onionst  app.,  Borjodler^  resp.      05 

2.  In  a  list  of  borough  voters,  the  qua- 
lification  of  the  appellant  was  de- 
scribed in  the  third  column  as 
'^  house  in  succession,"  and  in  the 
fourth,  to  be  situate  in  *^  Butcher 
Row"  It  appeared  that  the  quali- 
fication in  truth  consisted  of  the 
successive  occupation  by  the  party 
of  two  houses,  one  in  Butcher 
R0W9  the  other  in  ColehatHf  in  the 
same  borough;  and  the  revising 
barrister  was  called  upon  to  amend 
the  description,  by  adding  an  t 
to  the  word  house  in  the  third 
column,  and  inserting  Coleham 
in  the  fourth ;  which  he  declined 
to  do  :  —  Held,  that  the  proposed 
amendment  was  not  one  which  it 
was-  competent  to   the   revising 

•  barrister  to  make.  Ibid^ 


Section  44v—  Consolidated  Appeak. 

1«  The  revising  barrister  has  no 
power,  under  the  44th  section  of 
the  6  &  7  Vict.  c.  18.,  to  consolidate 
appeals  that  do  not  depend  upon 
the  same  state  of  facts,  and  upon 
the  same  decision  in  point  of  law. 
Prior^  app..  Waring^  resp.  Page  56 

2.  Where,  therefore,  a  consolidated 
case  was  stated,  involving  the 
right  of  four  several  persons  to  be 
registered  as  voters,  and  shewing 
di£Perent  facts  as  applicable  to 
each  —  the  court  dismissed  the 
appeal,  for  want  of  jurisdiction. 

aid. 

Section  62. »-  Notice  of  Intention  to 
prosecute  Appeal. 

The  court  has  no  power  to  entertain 
an  appeal  (where  the  respondent 
fails  to  appear),  unless  the  appel- 
lant has  served  upon  the  respond- 
ent a  notice  —  under  the  6  &  7 
Vict.  c.  18.  s.  62. — of  his  intention 
to  prosecute  the  appeal,  ten  dear 
days  before  the^r<^  day  appointed 
by  the  court  for  hearing  appeals, 
exclusive  both  of  the  day  of  ser- 
vice of  the  notice  and  of  the 
day  so  appointed.  ClarkCf  app., 
Beaton^  resp.  76 

Section  73.  —  New  Claim. 

One  who  is  on  the  register  as  en- 
titled to  vote  for  a  county  in 
respect  of  an  occupation  of  land 
above  BOL  a  year,  but  who  ceases 
to  occupy  the  same  land,  and 
enters  upon  the  occupation  of 
other  land,  within  the  twelve 
5p  2 
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months  next  preceding  the  Slst 
of  July^  does  not  "retain  the 
iame  qualification  as  described  in 
such  register,"  within  the  mean- 
ing of  the  6  &  7  Vict.  c.  1 8.  *.  4.,  — 
although  the  description  in  the 
register  be  genera),  and  sufB- 
.  ciently  large  to  embrace  either 
occupation;  and  therefore  he  is 
bound,  under  sect.  7S«9  to  send  in 
a  new  claim  in  respect  of  such 
substituted  occupation.  Burton, 
app.,  Geiyf  resp.  Page  7 

Section  100.— Service  of  Notice  hy 

Post. 

Address.']  —  The  service  of  a  notice 
of  objection  by  post,  under  the 
6  &  7  Vict.  c.  18.  s.  100.,  is  not 
proved  by  the  production  of  a 
stamped  copy  similar  in  all  re- 
spects to  the  notice  left  with  the 
postmaster,  save  that  it  has  no 
external  address;  such  copy  not 
being  a  *<  stamped  duplieate," 
within  the  meaning  of  the  act. 
Burchf  app.,  Edwards,  resp.    45 


III.  Practice  and  Course  of  Proceed" 
ing  upon  Registration  Appeals. 

I.  Delivery  of  Paper^hooks.'] — The 
court  will  not  permit  paper-books 
on  appeals  under  the  6  &  7  Vict, 
c.  18.  to  be  delivered  after  the 
proper  time,  without  an  affidavit 
assigning  some  sufficient  excuse 
for  the  default.  Palmer,  app., 
Allen,  resp.  1 

The  confusion  resulting  from  the 


transfer  of  the  attorney's  business 
about  the  time  when  the  ptper* 
books  should  have  been  delivered, 
was  held  a  sufficient  excuse  on  the 
appellant's  part  for  their  non* 
delivery  in  due  time,  i — no  books 
having  been  delivered  by  the  re* 
spondent.  Palmer,  app.t  Allen, 
resp.  Page  S 

2.  Hearing  Appeals.^  —  The  re- 
spondent not  appearing,  upon  an 
appeal  being  called  on,  the  appeal 
will  be  dismissed,  unless  tlie  ap- 
pellant is  prepared  with  an  affi- 
davit of  the  due  service  of  the 
notice  to  the  respondent,  required 
by  the  6  &  7  Vict.  c.  18.  e.  62.,  or 
with  a  special  affidavit  of  circum- 
stances to  bring  him  within  the 
proviso  in  s.  64.  Aldworth,  app.» 
DorCf  resp.  87 

8.  Postponing  the  Hettring.'\ — The 
decision  of  the  revising  barrister 
was  not  given  until  Saturday,  the 
30th  of  October.  The  notice  to 
the  respondent,  under  the  6  &  7 
Vict.  c.  18.  s.  62.,  was  served  on 
Tuesday,  the  2nd  of  November, 
the  first  day  appointed  for  hearing 
the  appeals  being  the  11th: — 
Held,  that  the  case  was  within 
the  proviso  in  s.  64.,  empowering 
the  court  to  postpone  the  hearing 
where  there  has  not  been  reason- 
able time  to  give  the  notice. 
Palmer,  app.,  Allen,  resp.  5 


IV.  Particular  Points. 
Address  on  notice  sent  by  post,  4S. 
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Amendment,  65. 
Apartments,  93. 
Building,  23.  51. 
Change  of  qualification,  7. 
Consolidated  appeals,  56. 
Costs,  55. 

Counting-bouse,  40. 
Description  of  objector,  14. 
Fact,  question  of,  14.  77* 
Hearing  appeal,  87. 

postponing  hearing,  5. 
Inmate,  29  (d). 
Lunatic,  committee  of,  92. 


New  claim,  7. 

Notice  of  objection,  14.  77.  79. 

address,  where  sent  by  post, 

45. 
to  prosecute  appeal,  76. 
Objection,  notice  of,  14.  77.  79. 

address,  where  sent  by 
post,  45. 
Occupying  tenant,  92. 
Paper-books,  delivery  of,  1.  S. 
Service  of  notice,  77.  79. 
Successive  occupation,  65. 
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CONTAINED  IN  THIS  VOLUME. 


ACCEPTANCE  OF  GOODS. 
See  Sunday  Trading. 

ACCORD  AND  SATISFACTION. 
See  Pleading,  III.  ii. 

ACKNOWLEDGMENT. 
See  Husband  and  Wife. 

ADDING  PLEAS. 
See  Practice,  III. 

AFFIDAVIT. 

I.  Hffw  intituled. 

A  rule  nisi  for  a  commission  to  ex- 
amine witnesses  was  obtained  upon 
an  affidavit  intituled  *'  //.«/.,  plain- 
ti£p9  and  G.  A.  F,  L,  Curzon^  com- 
monly called  Viscount    CurzoHf 


defendant/'  the  title  of  the  cause 
being  "  H.  J,  v.  G.  A.  F.  L.  Howe, 
commonly  called  Viscount  Cut' 
zon:**  —  Held,  insufficient.  JoU 
V.  Lord  Curzon.  Page  205 

II.  Form  of  Jurat. 

Interlineation.']  In  the  jurat  of  in 
affidavit  of  the  due  taking  of  an 
acknowledgment  at  Calcuttoy  the 
name  of  one  of  the  deponents  was 
interlined:  —  Held,  that  the  affi- 
davit  could  not  be  received.  In 
re  Mary  Jane  Fagan.  4S6 

And  see  Husband  and  Wife,  I. 

III.  On  Plea  of  Nori'Joinder  of  a 

Co'Contractor* — 
See  Pleading,  IIL  iii. 

IV.  Verifying  Certificate  ofAcinow 
ledgment  taken  Abroad.  — 

See  Husband  akd  Wife,  L 


AGENT. 


APPOINTMBNT.       Si7 


AGENT. 
Authority  of---' See  Factor. 

AGREEMENT. 
Construction  of. 

1.  By  a  written  agreement,  the  plain- 
tiff undertook  to  do  work  for  the 
defendant  on  the  houses  **  in 
South  Street  and  Southampton 
Street,**  It  appeared  that,  at  the 
date  of  the  agreement,  the  de- 
fendant had  land  and  houses  in 
South  Streets  but  had  nothing  in 
Southampton  Street: — Held,  that, 
the  agreement  being  unambiguous, 
evidence  was  not  admissible  to 
shew  that  the  word  **  and"  was 
inserted  by  mistake;  and  that  it 
was  a  misdirection  to  leave  it  to 
the  jury  to  say  what  was  the  in- 

*  tention  of  the  parties.  Hitchin  v. 
Groom*  Page  515 

2.  By  an  agreement  under  seal,  the 
plaintiff  engaged,  during  the  pe- 
riod of  three  years,  to  supply  the 
defendants, — a  gas  company  in- 
corporated by  act  of  parliament, 

—  with  such  quantities  of  pipes, 
&c,  as  shouldffrom  time  to  time, 
during  the  saidperiod^  be  required 
by  the  defendants^  at  given  prices: 

—  Held,  that  the  plaintiff  was 
bound  to  supply  all  such  pipes  as 
the  company  might  reasonably 
require  for  all  such  works  as  they 
were  actually  carrying  on  under 
the  authority  of  their  act.  White* 
house  V.  The  Liverpool  New  Gas- 
Light  and  Coke  Company.       798 

And  Me  Comteact. 


AMBIGUITY. 

Latent^  may  be  explained ;  patent^ 
makes  the  instrument  wholly  void. 

Page  520  (a) 

AID— PRAYER,  5S9,  n. 

AMENDMENT. 

I.  Of  Writ  of  Summons. 

The  court  refused  to  allow  the  dates 
of  writs  of  summons  to  be  altered, 
for  the  purpose  of  preventing  the 
plaintiff's  claim  from  being  barred 
by  the  statute  of  limitations.  Camp' 
bell  V.  Smart,  196 

U.  Of  Record — iSee  Practice  X. 

UL  Of  Certificate  of  Acknoodedgmentf 
See  Husband  and  Wife,  I. 

IV.  Costs  of 

Where  a  defendant  came  to  the 
court  in  a  vexatious  and  expensive 
manner,  to  apply  for  an  amend- 
ment that  might  have  been  ob- 
tained at  chambers,  his  rule  was 
discharged  with  costs,  unless  he 
would  consent  to  pay  the  costs  of 
the  amendment.  The  Duke  of 
Bruntmick  v.  Sloman.  218 

APPOINl'MENT. 

Execution  qf._ 

A.,  a  copyholder  in  fee^  in  contem. 
plation  of  her  marriage  with  B.f 
surrendered  the  copyhold  to  the 
lord,  to  the  intent  that  he  night 
re -grant  to  the  use  of  A.  until  the 
marriage ;  and,  after  the  marriage, 
Sp  4 


]M8       APPOINTMENT. 


ARBITEAMENT. 


to  the  086  of  B*  for  life ;  and,  after 
his  decease)  to  A.  and  her  assigns 
for  life;  and|  after  her  decease, 
to  the  use  of  such  child  and 
children  of  the  marriage,  and  for 
such  estate,  &c.,  charged  with  any 
sum  or  sums  for  any  other  of  their 
children,  as  A.  should  by  deed  or 
will  appoint,  &c. ;  and,  in  default 
of  appointment,  to  the  use  of  all 
the  children  of  the  marriage,  in 
equal  shares;  and,  in  default  or 
failure  of  such  children,  then,  after 
the  decease  of  B.,  to  the  use  of 
A,y  her  heirs  and  assigns. 

The  marriage  took  place,  and 
two  sons  having  been  born,  A,f  by 
a  will,  referring  to  the  power,  de- 
vised and  appointed  the  tenement 
to  her  eldest  son  C,  his  heirs  and 
assigns,  after  the  decease  of  B., 
upon  condition  that  C  should  pay 
to  D.,  her  second  son,  200/.  within 
one  year  after  the  decease  of  B., 
or  on  D/s  attaining  the  age  of 
twenty-one.  The  will  then  pro- 
ceeded— *'but,  in  case  neither  of 
my  sons  aforesaid  shall  be  living  at 
the  decease  of  B,f  then  I  do  give, 
devise,  direct,  and  appoint  the  said 
.  copyhold  messuage,  &c.,  unto  E. 
(the  father  of  B,),  his  heirs  and 
assigns,"  in  trust  for  sale. 

After  the  date  of  the  will,  four 
other*  children  were  born  of  the 
marriage.  A.  died,  living  B.  C. 
and  D.  died  before  B. :  — 

Held  (in  affirmance  of  the  judg- 
ment in  the  Common  Pleas),  that 
the  appointment  in  favour  of  C. 
was  not  rendered  void  by  the  sub- 
sequent limitation  to  E.\  notwith- 


standing that  the  limitation  to  £. 
was  to  a  person  incapable  of  tak- 
ing.   Doe  dent,  BlomfieU  ▼.  Eyre. 

Page  713 


ARBITRAMENT. 

I.  Course  of  Proceeding  before  the 
Arbitrator* 

1.  An  arbitrator  has  a  general  discre- 
tion as  t.o  the  mode  of  conducting 
the  inquiry  before. him*  TiUam 
v.  Copp.  211 

2.  The  court  refused  to  set  aside  an 
award,  on  the  ground  that  the 
arbitrator  had  declined  to  permit 
a  stranger  to  be  present  for  the 
purpose  of  assisting  the  defend- 
ant's attorney  with  practical  hints 
for  the  conduct  of  the  defence. 

Ibid. 

II.  Misconduct  of  Arbitrator. 

It  is  no  ground  for  granting  a  rule 
calling  upon  a  plaintiff  to  shew 
cause  why  an  award  made  in  his 
favour  should  not  be  set  aside, 
that  the  arbitrator  allowed  the 
plaintiflTs  counsel  to  call  the  plain- 
tiff to  prove  his  own  case, — that, 
after  the  case  had  been  closed  on 
both  sides,  he  obtained  informa- 
tion from  each  party  in  the  ab- 
sence of  the  other,  —  and  that, 
after  the  hearing,  and  before 
making  his  award,  he  dined  with 
one  of  the  parties  and  his  wit- 
nesses.    Crossley^.  Clay.       581 

III.  Judgment  non  obstante  Yere- 


ARBITRAMENT. 


ASSAULT. 


M9 


dicto.  — -  Contingent  Damages,  -— 
MtUual  Releases. 
By  an  order  of  referencey  a  verdict 
was  taken  for  the  plaintiff,  damages 
500/.»  subject  to  the  award  of  a 
barrister,  who  was  empowered  to 
direct  that  a  verdict  should  be 
entered  for  the  p]ainti£P  or  the 
defendant  as  he  should  think  pro- 
per, and  to  whom  the  cause  and 
all  matters  in  diflTerence  between 
the  parties  were  referred,  —  the 
costs  of  the  suit  to  abide  the 
event  of  the  award,  &c.  The 
order  also  contained  the  usual 
clause  precluding  the  parties  from 
bringing  any  writ  of  error,  &c. 

The  arbitrator,  by  his  award, 
directed  that  a  verdict  be  entered 
for  the  plaintiff  on  the  second 
and  fiflh  issues,  and  on  all  the 
other  issues  (some  going  to  the 
whole  cause  of  action)  for  the 
defendant;  and  he  assessed  the 
damages  of  the  plaintiff  on  the 
issues  found  for  him  at  I5.,  "  which 
^uro,  except  for  my  finding  upon 
the  other  issues,  the  plaintiff 
would  be  entitled  to  recover  in 
the  cause."  As  to  the  matters  in 
difference,  he  awarded  that  neither 
party  had  any  claim  against  the 
other  in  respect  thereof;  and  he 
directed  that  they  should  each, 
upon  the  requisition  of  the  other  of 
them,  and  at  the  costs  of  the 
party  requiring  the  same,  sign  and 
deliver  mutual  general  releases, 

&c. 

One  of  the  matters  pressed 
upon  the  arbitrator,  was,  tliat  two 
of  the  pleas  (the  issues  upon  the 


rejoinders  to  the  replications  to 
which  were  afterwards  found  for 
the  defendant,)  were  bad  in  law, 
and  be  was  requested,  on  the  part 
of  the  plaintiff,  in  the  event  of  his 
finding  those  pleas  proved,  to  en* 
ter  judgment  for  him,  son  obstante 
veredicto,  —  which  the  arbitrator 
thought  he  had  no  power  to  do, 
and  which  he  did  not  do : — 

Held,  that  the  arbitrator  had  no 
power  to  enter  judgment  non  ob^ 
stante  veredicto  ;  that  the  award 
was  sufiiciently  certain  in  respect 
of  the  contingent  assessment  of 
damages;  and  that  the  direction 
as  to  mutual  releases  was  unob- 
jectionable.     Toiy  v.  Lovibondm 

Page  770 

ASSAULT. 

Certijicate  under  9G.^  c.  SI.  s.  28. 

A  party  having  been  summoned  be- 
fore two  justices,  under  the  9  G.  4. 
c.  31.  s.  27*9  for  an  assault,  and 
having  appeared  and  pleaded  not 
guilty,  the  complainant  declined 
to  proceed,  stating  that  he  meant 
to  bring  an  action.  The  justices 
thereupon  dismissed  the  com- 
plaint, and  gave  the  defendant  a 
certificate  as  follows  :  -— 

"  We  deemed  the  offence  not 
proved,  inasmuch  as  Aie  com- 
plainant did  not  offer  any  evidence 
in  support  of  the  information  ; 
and  have  accordingly  dismissed 
the  said  complaint  :"— 

Held,  that  what  passed  before 
the  justices  constituted  a  *<  hear- 
ing" within  the  meauing  of  the 


850 


ASBBMFSIT. 


BAMKROTT. 


2Tth  sectioD ;  and  that  the  certi- 
ficate was  a  complete  bar  to  an 
action  for  the  same  assault,  under 
s.  28.     Tunnicl^e  v.  Tedd. 

Page  553 

ASSUMPSIT. 

ExecuUd  ConMeration. 

The  father  of  an  illegitimate  child 
promised  the  mother,  that,  if  she 
would  abstain  from  affiliating  the 
child,  he  would  pay  her  2f.  6</. 
per  week  for  its  maintenance.  The 
mother  did  so  abstain,  and  suf- 
fered the  time  limited  by  the 
statute  for  obtaining  an  order  of 
affiliation  to  expire  : — Held,  that 
the  promise  bound  the  father,  and 
that  indebitatus  assumpsit  lay,  the 
consideration  having  been  exe- 
cuted.   Linnegar  v.  Hod(L      437 

ASSURANCE. 
See  Insurance. 

ATTESTING  WITNESS. 
See  Evidence,  II. 

ATTORNEY. 

Taxation  of  BUI, 

Where  adjudge  at  chambers,  in  the 

exercise  of  his  discretion,  in  re- 

.  ferring  an  attorney's  bill  for  taxa* 

tiouy  under  the  6  &  7  Vict.  c.  73. 

s*  37*>  resenres  to  the  client  liberty 

.    to  question  the  retainer,  and  re- 

.  strains  the  attorney  from  bringing 

.   an  action  upon  the  bill  pending 


the  reference^-— the  court  wffl  not 
interfere,  without  strong  groond 
for  80  doing.  In  re  WUiiam  Pynt. 

Ptige407 

AUTHORITY. 
See  Factor. 

AWARD. 

See  Arbitrament. 


BANKRUPT. 
L  Rights  ofAssigneei. 

1.  ^  in  an  action  on  a  bill  of  ex- 
change against  S^  a  trader,  signed 
final  judgment  under  a  judge's 
order  on  the  7th  of  March.  Go 
the  9th,  B.  signed  and  filed  in 
the  office  of  the  Lord  Chancellor's 
secretary  of  bankrupts  a  declara- 
tion of  insolvency,  and  on  the 
same  day  a  notice  of  having  so 
filed  such  declaration  of  insol- 
vency, was  served  both  on  A.  and 
on  his  attorney.  On  the  9th  of 
Aprils  a  ca.  sa*  was  issued  against 
B.  in  the  action,  indorsed  to  take 
46/.  Is.  6d.f  and  was  delivered  to 
an  officer  of  the  sheriff  of  Middle- 
sex,  who,  on  the  same  day,  took 
B.  in  execution.  A  being  taken 
in  the  custody  of  the  officer  to  a 
lock-up  house,  on  the  said  Qfh  of 
April  paid  one  of  the  assistants  of 
such  officer  the  amount  indorsed 
on  the  mu  jo*    This  sum  was  part 


BANKRUPT. 


BARON  AND  FEME.      951 


of  the  assets  of  B«  when  so  paid> 
and  It  was  on  the  11th  of  April 
handed  over  by  the  assistant  who 
received  it  to  the  officer^  who  paid 
it  to  ^.'s  attorney,  who  afterwards 
paid  it  to  A.  On  the  SOth  of 
Aprils  Bjiat  in  bankruptcy  issued 
against  B^  founded  on  the  de- 
claration of  insolvency,  under 
which  B.  was,  on  the  1st  o£  Maif, 
duly  declared  a  bankrupt: — 

Held,  that  the  assignees  of  B. 
were  entitled  to  recover  the  46/. 
Is.  6d.  in  an  action  for  money  had 
and  received.    FoUett  v.  Hoppe. 

Page  226 
2.  The  defendants  bought  goods  at 
the  shop  of  A,y  ader  notice  that 
A.  had  committed  an  act  of  bank- 
ruptcy, by  absconding,  and  claimed 
to  set  off  against  the  price  a  debt 
due  to  them  from  A.  AJiat  hav- 
ing afterwards  issued  against  A.^ 
his  assignees  sent  in  an  invoice, 
and  demanded  payment  for  the 
goods  so  bought  by  the  defend- 
ants:— 

Held,  that  the  assignees  did  not 
thereby  so  affirm  the  sale  as  to 
disentitle  them  to  maintain  trover 
for  the  goods,  upon  a  subsequent 
demand  and  refusal.  Volpy  v« 
Sanders.  886 

II.  Bond  gi^fen  pursuant  /o  1  &  2 
Ffc/.  clias.8. 

To  an  action  in  C.  P.  by  A,  obligee, 
against  B.^,  obligor,  on  a  bond 
given  under  the  1  &  2  Vici.  e.  110. 
s.  8.,  *j&.  pleaded,  that,  after  the 
making  of  the  bond,  A*  brought 
an  action,  and  recovered  judg- 


ment against  C,  the  principal 
debtor,  in  B.  A.,  and  issued  a 
ca.  sa.^  under  which  C  was  taken ; 
that  C,  before  the  time  for  ren- 
dering according  to  the  practice 
of  that  court,  was,  according  to 
such  practice,  arrested  under  the 
writ,  and  was  detained  in  execu- 
tion, in  custody,  under  the  writ, 
upon  the  judgment  so  recovered, 
and  according  to  such  practice, 
— which  practice,  then,  and  be- 
fore and  at  the  time  of  the  making 
of  the  bond,  existed  until  and 
after  the  return  day  of  the  ca.  sa.f 
—  that,  from  the  recovery  of  the 
judgment,  until  C.  was  so  arrested, 
C»  was  always  ready  and  willing 
to  render  himself  to  the  custody 
of  the  gaoler  of  the  court,  accord- 
ing to  the  said  practice ;  that,  by 
reason  of  C  having  been  so  ar- 
rested and  detained  in  execution, 
and  of  the  premises,  C  was,  by 
such  practice,  discharged  from 
rendering  himself  according  to 
the  condition;  and  that  the  de- 
fendant, and  2>.,  his  co-surety, 
were,  as  such  sureties,  by  the 
practice  o£  the  court  discharged 
from  rendering  C.  according  to 
the  condition: — 

Sembkf  that  the  plea  was  bad, 
as  not  shewing  that  C*  had  been 
prevented  by  A>  from  rendering, 
or  that  it  had  become  impossible 
that  C  should  render.  Haynard 
V.  BennetU  P^e  593 

BARON  AND  FEME. 
See  HiWBAJiD  and  Wivx. 


952      BILL  OF  EXCHANGE. 


CASE. 


BILL  OF  EXCHANGE. 

L  lAability  of  Acceptor. 

Bill  accepted  by  an  AgenW]  —A  bill 
of  exchange^  addressed  to  the  de- 
fendant by  the  name  of  <'  WU- 
iiam  B.r  was  accepted  by  his 
wife,  by  writing  across  it  her  own 
name,  "  Mary  Br  There  was  no 
evidence  of  any  express  authority 
in  the  wife  so  to  accept  the  bill ; 
bat,  on  its  being  presented  to  the 
husband,  after  it  had  become  due, 
he  said  he  knew  all  about  it,  that 
the  bill  was  a  millinery  bill  (for 
which  the  husband  appeared  to 
be  liable),  and  that  he  would  pay 
it  very  shortly: — Held,  that  he 
was  liable  as  acceptor.  Lindut 
V.  Bradwdl.  Page  583 

U.  Notice  of  Dishonour. 

The  following  notice  was  sent  to  the 
defendant,  the  drawer  of  a  bill  of 
exchange : — *^  5tli  January 9 1847*  | 
I  am  the  holder  of  a  bill  drawn  by  I 
you  on  L.  M.  Mendelssohn^   for 
98/.    15«.,     which    became    due 
yesterday,  'tlie   14th  instant,  and 
is  unpaid;  and  I  have  to  state, 
that,  unless  the  same  is  paid  to 
me  immediately,  I  shall  take  pro- 
ceedings against  you  without  delay 
for  the  amount."     At  the  foot  was 
added,  *^  noting,  5s.**    There  was 
no  signature  to  the  note  ;  but  the 
person  who  delivered  it  informed 
the  defendant  from  whom  it  came : 
' — Held,  that  this  notice  conveyed 
sufficient  intimation  to  the  drawer 
that  the  bill  had  been  presented. 


and  dishonoured,  and  that  the 
holder  looked  to  him  for  pay- 
ment.    Armstrong  v.  ChristianL 

ftge687 

III.  Accommodation  BilL 

The  acceptor  of  an  accommodation 
bill  is  not  entitled,  in  an  actioo 
against  the  drawer  upon  his  im* 
I  plied  contract  of  indemnity,  to 
recover  costs  incurred  in  defend- 
ing an  action  brought  against 
himself  upon  the  bill.  Beech  v. 
Jones.  696 

And  see  Stamp,  IIL 

IV.  Alteration  in* 
Effect  of  alteration  of  date,  185  (c). 

BOND. 

Condition  impossible  of  performance. 

696(a) 

And  see  Bankrupt,  II. 

BRITISH  CONSUL. 

Affidavit  sxvom  before.  —  See  Hus- 
band AND  Wife,  I.  iv.  5. 


CA.  SA. 
See  Writ  of  Errob. 

CASE. 

L  For  Negligence, 
u  Obstructing  a   Navigation.']'^ h 
Where  a  vessel  is  sunk  by  acd- 


CASE. 


95S 


denty  and  without  any  default  in 
the  owner  or  his  servantf  in  a 
navigable  river>  and  remains  there 
under  water,  no  duty  is  ordinarily 
cast  upon  the  owner  to  use  any 
precaution,  by  placing  a  buoy  or 
otherwise,  to  prevent  other  vessels 
from  striking  against  it*  The 
owner  is  therefore  not  liable  to  an 
indictment  or  to  an  action  at  the 
suit  of  a  party  sustaining  special 
damage,  in  respect  of  such  omis- 
sion. Brown  v.  Malleit,  Page  599 
2*  Where  a  declaration,  after  stating 
certain  facts,  alleges  that  it  there- 
upon became  the  duty  of  the  de- 
fendant to  do  a  certain  act,  such 
allegation  is  to  be  understood  as 
a  mere  exposition  of  the  legal 
liability  supposed  to  result  from 
the  previously  stated  facts,  —  as 
an  assertion  that  the  defendant 
became  thereby  bound  by  law  to 
do  the  act,  —  and  not  as  a  distinct 
substantive  allegation.  Ibid* 

3.  In  such  a  case,  the  word  '^  there- 
upon** is  to  be  understood  not 
merely  as  '*  afterwards,"  but  as 
equivalent  to  "  thereby.**        Ibid. 

4.  Unless  the  duty  results,  in  all 
caseSf  from  the  facts,  a  declaration 
so  framed  is  bad  in  substance. 

Ibid. 

5.  The  allegation  of  duty  is  super- 
fluous, where  the  facts  stated  shew 
a  legal  liability,  and  it  is  useless 
where  they  do  not.  Ibid. 

ii.  Keeping  Jerodous  Animals^  — 
1.  In  case  for  injury  done  to  the 
plainti£P's  sheep  by  a  ferocious 
dog  kept  by  the  defendant,   he 


knowing  it  to  be  of  ferocious  and 
mischievous  disposition,  ''  not 
guilty,"  puts  in  issue  the  ferocity 
of  the  dog  and  the  scienter^  those 
matters  forming  the  substance  of 
the  charge.     Card  v.  Case* 

Page  622 
2.  Tlie  allegation  of  duty  in  the  de« 
fendant  to  use  due  and  reasonable 
care  and  precaution  in  keeping 
the  animal,  is  an  immaterial  al- 
legation. Ibid. 

II.  For  Fratidulenlly  Imitating  Trade 

Marks. 

1.  An  action  on  the  case  may  be 
maintained  by  a  manufacturer 
against  another  manufacturer  who 
marks  his  goods  with  the  known 
and  accustomed  mark  of  the  plain- 
tiff, —  where  the  mark  used  by 
the  defendant  resembles  the  plain- 
tiff's mark  so  closely  as  to  be  cal- 
culated to  deceive,  and  as  to  in- 
duce persons  to  believe  the  de- 
fendant's goods  to  be  of  the  plain- 
tiff's manufacture,  —  and  the  de- 
fendant uses  such  mark  with 
intent  to  deceive  —  and  sells  the 
goods  so  marked,  as  and  for  goods 
of  the  plaintiff's  manufacture ;  and 
proolf  of  special  damage  is  not 
necessary.  Rodgers  v.  Nowill.  109 

2.  In  such  cases,  it  is  enough,  —  at 
least  after  verdict,  —  to  allege 
generally,  that,  by  means  of  the 
premises,  the  plaintiff  was  de- 
prived of  the  sale  of  divers  large 
quantities  of  goods,  and  lost  the 
profits  that  would  otherwise  have 
accrued  to  him  therefrom*    Ibid. 
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CHEQUE. 

Nature  of  contract.       Page  485  (a) 
Venue."]  —  In  an  action  upon  a  ban- 
ker's cheque^  the  venue  cannot  be 
changed,  upon  the  common  aflB- 
daWt.     Webb  v.  Intoards.         48S 

CHRISTIAN  NAME. 
iS^e  Pleading,  IY. 

CO-CONTRACTOR. 

Plea  of  Non-joinder  of —  S^ 

Pleading,  IIL  iii. 

COMMITMENT. 
See  Conviction. 

CONDITION. 
See  MoNKt  Had  anh  Received. 

CONTINGENT  DAMAGES. 
See  Arbitrament,  III. 

CONTINGENT  DEVISE,  747  (a) 

CONTRACT. 

I.  Construction  of.  . 

On  the  28th  oi  November,  1844>,  the 
defendant  contracted  to  supply 
the  plaintiff  with  150  tons  of  cast- 
iron  girders,  according  to  drawings 
^o  be  provided  bj  the  plaintiff's 
architect,  —  50  tons  to  be  de- 
livered on  or  before  the  31  st  of 
December,  1844;  50  tons,  on  or 
before  the  28th  o^  January,  1845; 
and  50  tons,  on  or  before  the  Slst 


of  March,  1845,  —  provided  the 
drawings  for  the  first  50  tons  were 
deliTered  within  three  dajrs,  and 
the  drawings  for  the  remainder 
within  three  weeks.  Some  plam 
were  sent  to  the  defendant  on  the 
5th  of  December,  and  on  the  16th, 
an  order  was  given  to  him  for 
girders,  amounting  to  about  four- 
teen tons.  On  the  13th  o€  March, 

—  afler  the  defendant  had  de- 
clined to  perform  the  contract,  by 
reason  of  the  delay,  —  further 
plans  were  furnished,  and  a  further 
order  given  for  girders,  amounting 
to  about  50  tons,  and  the  girders 
ordered  on  the  16th  of  December 
were  demanded.  The  jury  found 
that  the  drawings  were  not  de- 
livered within  a  reasonable  tine: 

—  Held,  that  the  contract  was 
entire ;  and  that,  as  the  plamtiff 
had  failed  to  furnish  drawings  for 
the  whole  150  tons,  within  a  rea- 
sonable time,  he  could  not  main- 
tain an  action  for  any  non-delivery 
of  girders.     Kingdom  v.  Cox. 

F^e522 

And  see  AoREEif  bkt. 

II.  Restraint  of  Trade. 

A.  contracted  to  serve  B.  and  his 
partner  or  partners  for  the  time 
being,  for  seven  years,  in  his 
business  of  a  glass  and  alkali 
manufacturer,  and  at  all  times 
during  the  term  to  do  his  best 
endeavours,  and  use  his  utmost 
care  and  diligence,  in  the  works ; 
and,  further,  that  he  would  not, 
at  any  time  during  the  term, 
neglect  or  absent  hunself  fron 
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the  said  service^  without  the  con- 
sent in  writing  of  B.  or  his  partner 
or  partners  for  the  time  being,  or 
either  or  such  of  them  as  should 
carry  on  the  business ;  nor  would 
work  for  or  serve  any  other  per- 
son or  persons  without  such  con- 
sent:—  in  consideration  of  which 
service,  B.  agreed  to  pay  A,  24*^. 
per  week  for  a  certain  amount  of 
work,  and  to  find  him  some  other 
description  of  work,  provided  he 
should  not  require  that  quantity 
of  the  specified  work,  so  that  ^.'s 
wages  should  not  be  less  than  24^. 
per  week,  except  when  a  furnace 
should  be  out,  when  A,  agreed 
to  work  for  2ls,  per  week :  and  it 
was  agreed,  that,  if  A.  should  be 
sick  or  otherwise  incapacitated 
from  performing  the  service,  or  in 
case  of  misconduct,  or  if  B«,  or 
his  partner  or  partners  for  the 
time  being,  or  either  or  such  of 
them  as  should  carry  on  the  trade, 
should  discontinue  the  trade  dur- 
ing the  term,  —  in  either  of  such 
cases,  B.  or  his  partners  should  be 
at  liberty  to  ret^n  or  employ  any 
other  person  in  the  room  or  stead 
of  A,^  without  being  obliged  to 
pay  him  any  wages  or  satisfac- 
tion: — 

Held,  that  this  agreement  was 
not  void  for  want  of  mutuality,  or 
as  being  in  unreasonable  restraint 
of  trade.   Hartley  ▼.  Cummings. 

Page  247 

HI.  Material  Alteration* 

1.  A  material  alteration  in  a  sold- 
Dote,  made  by  die  buyer,  without 


the  knowledge  or  consent  of  the 
seller,  prevents  the  former  from 
suing  on  the  contract,  notwith- 
standing the  duty  of  the  latter 
may  not  be  varied  by  the  altera- 
tion.    MoUett  V.  Wackerbarth. 

Page  181 

2.  A  sold-note  in  the  following  form 
—  "  Sold  for  W.  &  C,  100  tons 
of  crushed  sugar  (as  per  sample) 
in  hogsheads,"  at,  &c.  — «  was  al- 
tered by  the  buyer  without  the 
privity  of  the  seller,  by  adding  at 
the  foot  of  the  paper  the  words, 
*'  of  their  own  manufacture,"  with 
an  asterisk  as  a  mark  of  reference, 
and  a  corresponding  asterisk  in 
the  body  of  the  note,  after  the 
word  '^  sample,"  and  within  the 
parenthesis  :  —  Held, —  dubitante 
Wilde,  C.  J.,  —  that  the  added 
words  imported  that  the  san^ 
was  of  the  manufacture  of  W,& 
C. ;  and  that,  whether  they  ap- 
plied to  the  sample  or  to  the  bulk, 
they  constituted  a  material  alter- 
ation, which,  as  against  the  buyer, 
avoided  the  contract.  Jbid, 

S.  SemUe,  that,  assuming  the  added 
words  to  import  only  that  the 
sample  was  of  the  manufacture  of 
W.  &  C-,  the  proof  sustained  a 
plea,  —  that,  after  the  agreement 
had  been  made,  the  plaintiff,  with- 
out the  knowledge  or  consent  of 
the  defendants,  caused  it  to  be 
altered  in  a  material  particular, 
that  is  to  say,  by  inserting  therein 
words  to  the  purport  or  effect 
that  the  sugars  mentioned  in  the 
agreement  toere  to  be  of  the  manu^ 
facture   of  the   defendants,  —  it 
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being  unnecessary  to  prove  the 
allegation  following  the  videlicet. 

Page  181 

CONVICTION. 

Distribution  of  Penalty, 

By  the  9  G.  4.  c.  SI.  «.  27.«  power  is 
given  to  two  justices,  in  cases  of 
assault,  to  impose  upon  the  of- 
fender a  fine  not  exceeding  5/., 
«  to  be  paid  to  some  one  of  the 
overseers  of  the  poor,  or  to  some 
other  officer  of  the  parish,  town- 
ship, or  place  in  which  the  offence 
shall  have  been  committed,  to  be 
by  such  overseer  or  officer  paid 
over  to  the  use  of  the  general  rate 
of  the  county,  riding,  or  division, 
in  which  such  parish,  township,  or 
place  shall  be  situate :"  and  «.  35. 

^  provides  that  the  conviction  may 
be  drawn  up  in  a  given  form,  or 
in  any  form  of  voords  to  the  same 
eject:  — 

Held,  that  a  conviction,  by 
which  the  penalty  was  ordered  to 
be  paid  *'  to  the  treasurer  of  the 
county  of  C,  in  which  the  said 
offence  was  committed,  to  be  by 
bim  applied  according  to  the  di  • 
rections  of  the  statute,"  &c.,  or 
the  party,  in  default,  to  be  im- 
prisoned for  two  months,  &c.,  was 
bad;  and  that  the  justices  were 
liable  in  trespass,  for  the  impri- 
sonment of  the  party  under  it. 
Chaddoci  v.  Wilbraham.  645 

CONVEYANCE  BY   MARRIED 

WOMAN. 

See  Husband  and  Wife,  L 


COPYRIGHT. 
I.  Who  may  have* 
i.  Foreigner."] — A  foreigner  resident 
abroad  may  acquire  copyright  in 
this  country  in  a  work  that  is  first 
published  by  him,  as  author,  or  as 
author's  assignee,  in  this  country, 
which  has  not  been  made  pubiici 
juris  by  a  previous  publication 
elsewhere.    Cocks  v.  Purday. 

Page  860 

ii.  Publication  abroad^ — A  contem- 
porancous  publication  abroad  does 
not  defeat  such  right.  Ibid. 

iii.  Foreign  assignment. "] — By  the 
law  of  Austria^  which  prevailed 
where  ^.,  the  author  of  a  musical 
composition,  and  B.j  his  assignee, 
were  respectively  domiciled,  the 
author  has  a  copyright,  and  such 
copyright  may  be  assigned  by 
word  of  mouth.  A.  assigned  his 
right  to  J?.,  and  B.<,  before  the 
publication  of  the  work,  sold  his 
copyright  to  C. :  —  Held,  that, 
there  being  a  sale  valid  by  the 
law  of  Austria,  the  country  in 
which  the  sale  took  place*  the  in- 
terest of  the  author  became  vested 
in  C.  before  publication,  so  as  to 
make  him  an  assignee  within  the 
meaning  of  the  5  &  6  Vict.  c.  45. 
«.  3.,  and  to  confer  upon  him  s 
good  derivative  title.  Ibid. 

II.    Pleadings  in   Actions  for  In- 
Jringement  of. 

1.  In  case  for  infringement  of  copy- 
right, the  court  refused  to  alloir  s 
count  founded  upon  a  coromoo 
law  right,  to  be  joined  with  counts 


COSTS. 
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on  the  statute  5^6  Vici.  c 45., 
upon  the  same  cause  of  action. 
Boozey  v.  Tolkien.  Page  476 

2.  Held,  that*  notwithstanding  the 
words  contra  formam  siatuti  in 
counts  framed  upon  the  statute, 
a  plaintiff  might  give  in  evidence, 
under  those  counts,  an  infringe- 
ment of  his  common  law  right. 

*    Ibid. 

COSTS. 

I.  OfNonsuii* 

The  court  refused  to  treat  an  as- 
signment of  error  as  frivolous^ 
where  the  ground  of  error  as- 
signed was  that  a  ca.  so.  hJad  been 
awarded  since  the  7  &  8  VicL 
c.  96.  against  a  plaintiff  who  had 
been  nonsuited.  Newton  v.  Lord 
A,  Conyngham.  749 

11.  Of  making  Judge' $  Order  a  Rule 

of  Court. 

The  resolution  of  Trinity  term,  S 
Vid.^  declaring  the  costs  of  the 
application  to  be  consequential  on 
making  a  judge's  order  a  rule  of 
court,  applies  where  the  party 
sought  to  be  charged  is  an  infant. 
Beames  v.  Farley.  178 

III.  Security  for  Costs. 

Ailer  a  rule  absolute  for  a  new  trials 
in  an  action  for  the  infringement 
of  a  patent,  all  the  plaintiff*s  real 
and  personal  estate  was,  by  an 
order  of  the  insolvent  debtors 
court,  vested  in  the  official  as- 
signee :  —  The  court  refused  to 
call  on  the  plaintiff  to  give  secu- 

VOL.  V.  —  C.  B. 


rity  for  costs,-^it  not  being  shewn 
that  the  assignee  had  interfered, 
or  was  likely  to  interfere.  Stead 
v.  mUiams.  Page  528 

IV.  Taxation  of. 

False  Affidavit  of  Increase.']  —  The 
master  having,  upon  the  taxation 
of  the  plaint iffd'  costs,  been  in- 
duced by  false  affidavits  to  allow 
a  large  sum  as  the  fees  and  ex- 
penses to  commissioners  named  in 
a  commission  for  the  examination 
of  witnesses,  which  sum,  it  was 
suggested,  had  not  been  paid,  — 
the  court  referred  it  back  to  the 
master  to  inquire,  by  such  means 
as  he  should  think  fit,  what  sums 
had  actually  been  paid,  and  to  re- 
view the  taxation,  if  necessary. 
Barnes  v.  Atttoood.  164 

And  see  County  Court,  I. 

COUNTY  COURT. 

L  Suggestion,  under  9  &  10  Vict, 
c.  95.9  to  deprive  Plaintiff* of  Costs. 

1.  To  entitle  a  defendant  to  a  sug- 
gestion to  deprive  the  plaintiff  of 
costs,  under  the  county  court  act, 
9  &  10  Vict.  c.  95.  s,  129.,  all  the 
exceptions  mentioned  in  s.  128. 
must  be  negatived.  Meeten  v. 
Nicholls.  848 

2.  Upon  a  motion  for  a  suggestion  to 
deprive  a  plaintiff  of  costs,  under 
the  129th  section  of  the  county 
court  act,  9  &  10  Vict.  c.  95.,  the 
affidavit  must  distinctly  shew  that 
the  defendant  dwelt  or  carried  on 
his  business  within  the  local  juris* 

3c 
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diction,  at  the  time  of  the  action 
brought:  it  is  not  enough  to  shew 
that  the  cause  of  action  arose 
there.     Maihew  v.  BroughaU. 

Page  937 

S.  It  must  also  negative  the  parties 

being  oflBcers  of  the  county  court. 

Ibid. 
4.  Nor  is  it  enough  to  shew  that  the 
plaintiff  might  have  sued  in  the 
county  court :  the  defendant  must 
shew  affirmatively  that  he  was 
bound  to  have  recourse  to  the 
inferior  jurisdiction, — that  is,  that 
the  cause  of  action  arose  wholly, 
or  in  some  material  point,  within 
the  jurisdiction.  Bailey  v.  Rob^ 
son.  934 

n.  Prohibition* 

1.  This  court  has  no  power  to  issue 
a  prohibition  to  the  judge  of  a 
county  court,  in  a  matter  that  is 
within  his  jurisdiction.  Tq/l  v. 
Rayner.  162 

2.  Where,  therefore,  the  judge  of  a 
county  court  gave  judgment  for 
the  plaintiff,  notwithstanding  that, 
at  the  trial,  the  defendant's  plea, 
that  judgment  had  already  been 
obtained  and  execution  executed 
against  him  in  another  inferior 
court,  in  an  action  brought  in  the 
latter  court  upon  the  same  cause 
of  action,  was  admitted  to  be  true, 
— this  court  declined  to  interfere. 

Ibid. 

COVENANT. 

Construction  of. 
To  keep  on  foot  a  Life  Policy."] — A. 


insured  his  life  for  1000/.,  subject 
to  a  condition,  that,  *<  in  case  the 
assured  should  die  upon  the  seas, 
except  in  certain  passages,  or  go 
beyond  the  limits  of  Europe^  or 
enter  into  or  engage  in  naval  or 
military  service,  unless  licence 
were  obtained,  or  should  die  by 
his  own  hands,  or  by  the  hands  of 
justice,  or  in  consequence  of  a 
duel.  Sec,  the  policy  should  be 
void." 

Previously  to  his  marriage  in 
1828,  A.  assigned  the  policy  to 
trustees,  for  the  benefit  of  his  in- 
tended wife  and  the  issa^  of  the 
marriage.  The  settlement  con- 
tained a  covenant  by  An  that  he 
would,  **  at  all  times  daring  his 
life,  duly  pay  all  such  premiams 
and  other  moneys,  and  do  and 
perform  all  such  acts,  matters, 
and  things,  as  should  be  requisite 
for  keeping  on  foot  the  siid 
policy." 

In  1838,^.  threw  himself  into 
the  Thames^  and  was  drowned. 
In  an  action  to  recover  the  amoont 
of  the  policy,  the  jury  had  fbmd 
that  the  assured  voluntarily  threw 
himself  into  the  river,  intending 
to  destroy  his  life,  but  that,  at  the 
time  of  committing  the  act,  he 
was  not  capable  of  judging  be- 
tween right  and  wrong ;  upon 
which  finding  the  court  of  Com- 
mon Pleas  had  held,  that  this  was 
such  a  dying  by  the  party's  own 
hands,  as  discharged  the  office 
from  liability :  — 

Held,  that  the  act  of  self-de- 
struction by  A,y  was  not  a  breach 
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iff  the  above  covenant  for  keeping 
the  policy  on  foot.  Dormay  v. 
BorrttdaHe.  Page  880 


DEMURRER. 
Frivolous — See  Pleading,  IV« 

DETINUE. 
Asseument  of  Damages  in. 

1.  In  detinue  for  railway*8crip,  which 
had  been  delivered  up  to  the 
plaintiff,  after  action  brought, 
under  a  judge's  order:  — Held, 
that  the  judge  was  warranted  in 
directing  the  jury  at  the  trial,  that, 
in  estimating  the  damages,  they 
might  take  into  consideration  the 
difference  in  value  of  the  scrip  at 
the  time  of  the  demandf  and  at  the 
time  of  its  delivery  to  the  plaintiff' 
under  the  judge's  order.  WiUiams 
V.  Archer.  318 

2.  Held,  also,  that,  inasmuch  as  the 
scrip  had  already  been  redelivered, 
the  verdict  and  judgment  were  pro- 
perly confined  to  an  assessment  of 
damages  for  the  detention,  —  by 
analogy  to  the  case  of  the  re- 
delivery of  charters  being  ren- 
dered impossible  by  reason  of  their 
having  been  burnt.  lUd. 

And  see  pp.  327  (6),  329  (A). 

DEVISE. 

Construction  of. 
Description  of  Devisee.']  —  The  tes- 
tator, •—  who  had  a  wife  Mary^  to 


whom  he  was  married  in  18S4, 
and  who  survived  him,  —  in  1840 
went  through  the  ceremony  of 
marriage  with  a  woman  whose 
christian  name  was  Caroline,  and 
who  continued  to  reside  with  him 
to  the  time  of  his  death.  Shortly 
before  his  decease,  he,  by  his  will, 
devised  certain  property  to  '^  my 
dear  wife  Caroline^  her  heirs,  &&, 
absolutely:" — Held,  that  Caro- 
line  took  under  this  devise^  not- 
withstanding the  entire  description 
was  not  applicable  to  her.  Doe 
d.  Gains  v.  Bouse.  Page  422 

And  see  Appointmxnt. 

DISTRESS. 
See  Practice,  II.  S. 

DOG. 

Case /or  negligently  keeping  ^^  See 
Cask,  L  ii. 

DOWER. 
See  Husband  and  Wife,  L  iv.  8. 

DUTY. 
Allegation  of-^  See  Ca8£,  I.  i.  2. 


EJECTMENT. 

I.  Service  of  Declaration,  SfC.  upon 
a  Servant. 

The  court  refused  to  grant  a  rule 
nisi    for    judgment    against    the 
38  2 
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casual  ejectoFy  upon  an  affidavit 
itating  a  service  on  a  servant  of 
the  tenant)  upon  the  premises,  on 
the  8th  of  January^  and  an  ac- 
knowledgment stated  to  be  made 
by  the  tenant  <'  a  few  days  after- 
wards,", that  the  declaration,  &c., 
hfA  reached  him.  Doe  d.  Watson 
V.  Roe.  Page  521 

II.  Notice  to  appear, 

A  declaration  in  ejectment  was  served 
on  the  1st  of  November y  with  a 
notice  requiring  the  tenant  to  ap- 
pear "  in  next  Hilary  term : "  — 
Hcld>  bad.    Doe  d.  Love  v.  Roe. 

512 


ENLARGED  RULE. 
See  Practice,  V. 

ENTRY. 
Traverse  of,  153  (d). 


ESTOPPEL. 
By  Recitals  in  a  Deed. 

1.  By  indenture  of  lease,  dated  the 
26th  of  June,  1810,  between  A, 
(the  father  of  the  plaintiff)  and  B. 
(the  father  of  the  defendant), — 
reciting  a  former  lease  of  the  27th 
ofJulyt  1801,  made  between  fF. 
S.  and  M.  his  wife,  and  A.,  which 
recited  that  M.  was  entitled  to  a 
moiety  of  lands  in  West  Fen,  and 
to  two-thirds  for  life  or  for  some 
other  estate  of  freehold,  and  that 

.    A.  loas  entitled  to  the  other  moiety 


and  the  other  third  part,  respec' 
tivelyf  or  some  other  share  of  the 
same  lands,  for  some  estate  of  free- 
hold, &c. ;  and  by  which  W.  S.  and 
M.  his  wife  demised  the  moiety 
and  two-third  parts  respectively  of 
M.  to  A.  for  forty  years  from  the 
5th  o^  April,  1801, — A.  demised 
to  B.y  amongst  other  premises,  the 
lands  of  which  M.  was,  by  the  re- 
cital in  the  lease  of  1801,  said  to 
be  entitled  to  two-thirds  and  him- 
self, A,,  to  one-third  (of  the  lands 
in  West  Fen),  for  the  remainder  of 
the  term  of  forty  years,  except  the 
last  ten  days. 

A.  died  in  1813,  and  B.  in  1818, 
leaving  the  plaintiff  and  defendant 
their  respective  representatives. 

The  defendant  continued  in  the 
occupation  of  the  lands  in  West 
Fen  down  to  the  time  of  the  trial, 
— he  and  his  father  having  re- 
gularly paid  rent  to  the  plaintiff 
and  his  father  down  to  Lady  Day, 
1841,  when  the  lease  of  1801 
expired. 

In  debt  for  use  and  occupation 
of  an  undivided  third  part  of  the 
lands  in  West  Fen,  since  Lady 
Day,  1841:  — 

Held,  that  the  recital  in  the  lease 
of  1801  was  prima  Jacie  evidence 
that  A.  was  entitled  to  one-third 
of  the  lands  in  West  Fen,  in  fee : 

And  that  the  plaintiff  hid  a 
right  to  treat  the  defendant  as  i 
tenant  at  sufferance  of  such  un- 
divided third  part,  for  the  period 
during  which  lie  held  on  after  the 
expiration  of  the  lease,  and  to  sue 
him  for  use  and   occupation  in 
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respect  thereof.    Bayley  v.  Brad'- 
ley.  Page  396 

2.  Sembkf  that  the  estoppel  created 
by  the  recital,  ceased  upon  the 
expiration  of  the  lease.  396 

And  see  JoiJAT  Stock  CompamTi  1. 5. 

EVIDENCE. 

I.  Competency  of  Witness. 

1.  A  defendant  in  trespass,  who  has 
suffered  judgment  by  default^  is 
not  a  competent  witness  for  his 
co-defendant,  where  the  jury  are 
summoned  as  well  to  try  the  issues 
against  the  one,  as  to  assess  the 
damages  against  the  other.  Thorpe 
V.  Barber.  675 

2.  The  statute  6  &  7  Vict.  c.  85.  does 
not  apply  to  such  a  case.       J6id. 

II.  Subscribing  Witness. 

In  order  to  prove  an  admission  of  a 
debt,  by  the  medium  of  an  entry 
in  a  schedule  filed  by  the  defend- 
ant in  the  insolvent  debtors  court, 
it  is  necessary  to  prove  the  de- 
fendant's signature  by  calling  the 
subscribing  witness,  even  where 
the  document  has  been  acted  upon 
by  the  court.  Streeter  v.  Bart- 
kit.  562 

III.  Private  Documents. 

In  an  action  by  the  acceptor  against 
the  drawer  of  an  accommodation 
bill,  on  his  implied  contract  of  in- 
demnity, the  plaintiff,  —  in  order 
to  prove  that  a  former  bill,  in  re- 
newal of  which  the  bill  in  respect 
of  which  the  action  was  brought, 
was  given,  had  been  made  payable 


at  a  particular  place,  —  called  a 
banker's  clerk,  who,  without  pro- 
ducing the  bank  book,  stated  that 
he  had  ascertained  the  fact  from 
an  entry  therein  in  his  own  hand- 
writing, but  that,  independently  of 
that  entry,  he  had  no  recollection 
whatever  of  the  fact :  —  Held, 
that  this  was  not  evidence  of  such 
fact.    JBeech  v.  Jones.    Page  696 

EXECUTED  CONSIDERATION. 

See  Assumpsit. 


FACTOR. 

Rights  and  Duties  of. 

A  factor  to  whom  goods  have  been 
consigned  generally  for  sale,  and 
who  has  subsequently  made  ad- 
vances to  his  principal  on  the 
credit  of  the  goods,  has  no  right 
to  sell  them,  contrary  to  the  orders 
of  his  principal,  on  the  latter  neg- 
lecting, on  request,  to  repay  the 
advances,  —  although  such  sale 
would  be  a  sound  exercise  of  dis- 
cretion on  his  part ;  his  authority 
to  sell  not  becoming,  by  reason 
of  the  unpaid  advances,  irrevoca- 
ble, as  an  authority  coupled  with 
an  interest.     Smart  v.  Sandars. 
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FEME  COVERT. 

See  Husband  and  Wivi. 
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GUARANTEE. 


FEROCIOUS  DOG. 
See  Case,  L  ii. 

FOOT-RACE. 
See  Gaming. 


FRAUD. 
Plea  ^— &c  Joint-Stock  Com« 

PAKTy  1. 1.  2. 


FRAUDS,  STATUTE  OF. 
See  Sunday  Trading. 

FRIVOLOUS  DEMURRER. 
See  Pleading,  IV. 

FURTHER  CHARGE. 
See  STAMPf  L  iii. 


GAMING'. 

I.  What  a  latoful  Game  within  SSf9 
Vict.  c.  109. 

1.  A  foot-race  is  a  *Mawful  game, 
sport,  or  pastime,"  within  the 
proviso  in  the  8  &  9  Vict.  c.  109. 
S.IS.  Baity y. Marriott.  Page 818 

2.  Tvoo  persons  agree  to  run  a  foot- 
race, and  each  of  them  deposits 
10/.  with  a  third  person,  the  whole 
20/.  to  be  paid  over  to  the  winner: 


— Held^  that  the  loser  cannot  re- 
cover back  his  deposit  from  the 
stakeholder.  F^e  818 

U.  Where  Wager  repudiated  before 
the  Event  ascertained. 

1.  The  8  &  9  Via.  c  109.  *.  18., 
which  avoids  contrapts  by  way  of 
gaming  or  wagering,  and  prohibits 
the  maintenanoe  of  actions  for  the 
recovery  of  money  won  upon  apj 
wager,  or  depoai^d  in  the  hands 
of  a  stakeholder  to  abide  the  event 
pf  any  wager, — .does  not  preclude 
a  party  who  repudiates  the  wager 
before  the  event  is  ascertained, 
from  recovering  back  from  the 
stakeholder  the  amount  of  his  de- 
posit    Vamey  y.  Hickman^    271 

2.  SemUe,  that  a  defence  arising  oat 
of  this  ^  statute,  must  be  pleaded 
specially.  Und. 

GOODS  BARGAINED  AND 
SOLD. 

See  Sunday  Trading. 


GUARANTEE. 

Construction  of, 

1.  Guarantee  —  <^  In  consideration 
of  your  agreeing  to  supply  S., 
with  goods  upon  credit,  in  the  way 
of  your  trade  (the  amount  to  be 
in  your  own  discretion),  I  hereby 
guarantee  you  the  due  and  regular 
payment  of  such  aum  or  sums  ss 
he  may  now,  or  at  any  time,  and 
from  time  to  time  bereafter,  owe 
to  you,  &c.     My  liainlity  under 


HABEAS  CORPUS. 


HUSBAND  AND  WIFE.  963 


this  guarantee  is  to  be  limited  to 
principal  sum,  in  running  account, 
of  100/." 

A  declaration  upon  this  gua« 
rantee  stated  that  the  plaintiff, 
confiding  in  the  promise  of  the 
defendant,  afterwards  supplied  S, 
with  goods  to  the  amount  of 
65L  10«.  9d.t  and  that,  although 
the  credit  had  expired,  S.  had  not 
paid  for  them,— of  which  the  de- 
fendant had  notice ;  and  alleged 
for  breach,  the  non-payment  of 
the  amount  by  the  defendant  on 
request :  —  Held,  that  the  gua- 
rantee disclosed  a  suflBcient  con- 
sideration, and  that  the  declara- 
tion was  good  on  general  de- 
murrer.    White  y.  fVoodxoard, 

Page  810 
2.  Held,  also,  that  the  omission  to 
give  reasonable  notice  of  the 
principal's  default,  if  it  would  have 
amounted  to  matter  of  discharge, 
should  have  been  pleaded.     Ibid, 


HABEAS  CORPUS. 
See  Prisoner. 

HUSBAND  AND  WIFE. 

I.  Conveyance  by  Married  Woman 
under  S^-*  fT.  4.  c.  74. 

i.  Notarial  Certificate  dispensed  taiih.'] 
In  the  case  o^  an  acknowledge- 
ment under  the  statute  S  A  4 1^.  4. 
c.74^  taken  in  a  remote  part  of 


India^  the  court,  in  lieu  of  a  no- 
tarial  certificate,  received  the  cer- 
tificate of  the  major-general  in 
command  of  the  district,  upon 
production  of  an  affidavit  stating 
his  rank  and  verifying  his  band- 
writing.    In  re  Mary  Jane  Daly. 

Page  128 

ii.  Description  of  Party ^ — In  the 
certificate  of  an  acknowledge- 
ment under  the  3  &  4  ^«  4*  c.  74. 
s.  84.,  the  party  was  described  as 
^  Mary,  the  reputed  wife  of  A.B,^ 
otherwise  Mary  S,f  spinster."  She 
was  similarly  described  in  the 
affidavit  of  verification,  and  in  the 
deed  itself. 

The  court  allowed  the  docu- 
ments to  be  received  and  filed. 
Ex  parte  Mary  Francis.  498 

iii.  Amendment  of  Certificate.'}  — • 
The  court  refused  to  allow  the 
amendment  of  the  certificate  of 
the  acknowledgment  by  a  married 
woman  of  a  deed  conveying  an  in- 
terest in  land,  where  the  commis- 
sion issued  in  January y  1848,  and 
the  certificate,  erroneously,  stated 
the  acknowledgment  of  the  deed 
to  have  been  taken  in  February, 
1847.    In  re  Millard.  753 

iv.  Affidavit. — 1.  In  the  jurat  of  an 
affidavit  of  the  due  taking  of  an 
acknowledgment  at  CalcuitOf  the 
name  of  one  of  the  deponents  was 
interlined: — Held,  that  the  affi- 
davit could  not  be  received.  In 
re  Mary  Jane  Fagau.  436 

2.  The  court  refused  to  direct  the 
officer  to  receive  a  certificate  and 
affidavit  of  an  acknowledgment 
Sg  4 
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•  under  the  S  &  4  W.  4.  c.  74. — the 
affidavit  haying  an  interlineation  in 
an  important  part,  without  any 
thing  to  denote  that  the  interline- 
ation had  been  made  before  the 
affidavit  was  sworn*  fVorlhinglon, 
in  re.  Page  511 

S»  In  the  case  of  an  acknowledge- 
ment to  bar  doxoerf  under  the 
3  &  4  fT.  4.  c.  74.  s.  77.,  the 
affidavit  of  verification  and  nota- 
rial certificate  may  be  upon  paper. 
Ex  parte  Carr*  496 

4r.  A  statement  in  the  affidavit  of 
verification  of  an  acknowledge- 
ment under  the  S  &  4  W.  4.  c.  74., 
that  it  was  taken  *' at  Madeiray*" 
is  sufficiently  precise.  Ex  parte 
Betty  Hutchinson,  499 

6.  The  court  received  an  affidavit 
sworn  before  the  British  consul  in 
the  island  of  Madeira^  the  jurat 
describing  him  as  being  authorised 
by  the  laws  of  the  island  to  ad- 
minister oaths  there ;  and  the  affi- 
davit being  accompanied  by  a 
notarial  certificate  to  the  same 
effect.  Ibid. 

▼.  Wife*s  Provision.'] — Where  tlie 
amount  of  the  consideration  which 
forms  the  inducement  for  a  mar- 
ried woman  to  give  up  her  interest 
in  an  estate  was  iw^  small  (40L) 
to  form  the  subject  of  a  settle- 
ment»  and  the  arrangement  was 
that  the  amount  should  be  paid  to 
the  wife,  the  court  allowed  her 
acknowledgment  to  be  registered.  I 
Ex  petrU  Webber.  179 


IMMATERIAL  ISSUE. 
See  Plkading,  III.  ii.  2. 


INFANT. 

The  resolution  of  Trinity  term, 
S  Vict.y  declaring  the  costs  of  the 
application  to  be  consequentisl 
on  making  a  judge's  order  a  rule 
of  courty  applies  where  the  party 
sought  to  be  charged  is  an  infiiot 
Beames  v.  Farley.  Fsge  178 


INFERIOR  COURT. 
See  County  Court. 

INITIALS. 
See  Plkaoing,  IV. 

INSOLVENT  DEBTOR. 

I.  Order  Jor  Protection  under  7  4  8 
VicL  c 96— See  Pleading,  III.  I 

IL    Proof  of  Schedule—  See  Evi- 

DSNCE,  IL 

And  see  Sicuritt  for  Costs. 


INSURANCE. 

Comtrudhfe  ToUi  Loss. 

1.  Goods  were  vecetTed  oa  board  s 
ship  at  P^rmmwibucay  oa  frdgbt 
for  ZJverpaoL  WhilsSpnKecdi^ 
oat  of  the  harlxMn' 
sbe^  b  J  pcrila  of  ike 
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on  a  rock  and  a  bank,  and  received 
80  much  damage  as  to  render  it 
necessary  for  her  to  put  back  for 
repair.  The  cargo  was  accord- 
if^gly  landed,  and  the  ship  hove 
down  and  surveyed;  and  ultimately 
the  master,  with  the  concurrence 
of  the  merchants  to  whom  he  had 
been  directed  by  the  owner  to 
apply  for  a  cargo,  caused  her  to 
be  repaired.  The  cost  of  the  re- 
pairs exceeded  70001. ;  which  was 
more  than  the  value  of  the  ship 
when  repaired.  Being  so  repaired, 
the  ship  took  on  board  the  same 
cargo,  and  duly  arrived  therewith 
at  Liverpool.  The  master,  unable 
otherwise  to  raise  money  to  pay 
for  the  repairs,  pledged  the  ship, 
freight,  and  cargo  for  the  sum  ex- 
pended, with  bottomry  premium 
of  20  per  cent*  As  soon  as  the 
owner  received  information  that 
the  repairs  were  likely  to  exceed 
the  value  of  the  ship  when  re- 
paired, he  gave  notice  of  aban- 
donment to  the  several  under- 
writers on  ship  and  Jireight.  Upon 
the  arrival  of  the  ship  at  Liver- 
poolf  she  was  seized  and  sold 
under  process  of  the  court  of 
Admiralty,  at  the  instance  of  the 
obligees  of  the  bottomry-bond,  to 
whom  the  proceeds  of  the  ship 
(1675/.),  and  the  freight  (2200/.), 
were  paid  over. 

These  facts  appearing  upon  a 
special  verdict,  —  upon  which  it 
was  found  ^*that,  in  respect  of 
the  premises,  the  owner,  and  the 
several  other  parties,  acted  bond 
^fide,  and  that  the  owner  acted 


without  laches,  and  as  a  prudent 
owner  of  ship  and.  freight,  if  un- 
insured, would  have  acted  :'* — 

Held,  that,  under  the  circum- 
stances, the  adventure  was  not  in 
point  of  fact  abandoned,  and  that, 
as  it  was  not  found,  and  could  not 
be  inferred,  that  a  prudent  owner, 
if  uninsured,  would  not  have  re- 
paired, the  underwriters  on Jreight 
were  not  liable  as  for  a  total  loss. 
Chapman  v.  Benson*  Page  SSO 
2.  Held,  also,  that  the  court  was 
not  at  liberty  to  refer  to  the  find- 
ing of  the  jury  upon  another  issue, 
— that  the  ship  was  wholly  lost,^^ 
and  to  take  that  fact  as  found,  in 
deciding  whether  the  Jreight  was 
wholly  lost,  and  lost  by  a  peril 
insured  against.  Jbid. 


JOINT  CONTRACTORS. 

Authority  to  bind  Co-contractors, 

Certain  persons,  of  whom  the  de- 
fendant was  one,  associated  them- 
selves together  for  the  publication 
of  a  periodical  work,  under  cer- 
tain regulations,  one  of  which  was 
—that  a  committee  (naming  them) 
<*  should  assist  the  editor  in  pro- 
moting the  prosperity  and  circu- 
lation of  the  work,  in  obtaining, 
as  for  as  possible  toithout  expense^ 
literary  contributions,  and,  in  all 
such  matters  connected  with  the 
work  as  the  editor  might  require, 
aid  ioi  but  not  interfere  with|  the 
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editorial  department : "  —  Held» 
that  this  gave  no  authority  to  one 
member  of  the  committeey  to  con- 
tract for  articles  to  be  paid  for^ 
ao  as  to  charge  the  proprietors. 
Heraud  v.  Leaf.  Page  157 


JOINT-STOCK  COMPANY. 
I.  Registration  and  Incorporation  o/T 

1.  The  first  count  of  the  declaration 
stated*  that,  by  a  certain  deed 
made  on  the  11th  of  June,  IMS, 
between  the  plaintiff  and  the  de- 
fendants (a  joint-stock  company, 
therein  described  as  registered 
and  incorporated  in  pursuance  of 
the  7  &  8  Vict,  c  lia),  reciting, 

•  amongst  other  things,  that  the  said 
company  had  been  duly  formed 
under  a  deed  of  settlement  bear- 
ing date  the  22nd*  of  May  then 
last  past,  in  consideration  of  the 
plaintiff's  covenanting  to  convey 
his  interest  in  certain  letters-pa- 
tent  to  the  company  as  soon  as 
an  act  of  parliament  should  be 
obtained  to  authorise  it,  and  in 
the  meantime  licencing  them  to 
work  the  patents, — the  defendants 
covenanted  to  pay  the  plaintiff 
15,000/.  out  of  the  inoney  raised 

.  by  the  first  instalments  or  calls 
on  the  shares  of  the  said  com- 
pany: Breach,  that,  although  in- 
stalments or  calls  on  the  shares 
were,  before  the  commencement 
of  the  suit,  paid  to  the  company, 
out  of  which  they  might  and  ought 
to  have  paid  the  15,000/.t  and 
although  a  convenient  and  reason- 


able time  for  the  payment  thereof 
had  elapsed  since  the  making  of 
the  deed  and  payment  of  the  in- 
stalments or  calls,  the  company 
had  not  paid  the  same. 

Third  plea, — that  the  deed  of 
settlement  m  the  firat  count  men- 
tioned and  referred  to^  was  ob- 
tained by  fraud,  covin^  and  mis- 
represeDtatioB  of  the  plaintiff  and 
others  in  collusion  .  with  him: — 
Held,  bad,  oii  general  demurrer. 
PiUnrow  v.  PiUrw»s  Atmeepkeric 
Railway  Co.  Page  440 

S.  Fourth  plea,  —  that  the  registra- 
tion and  incorporation  of  the  said 
company,  recited  in  Uie  deed  in 
the  first  count  mentiiHied,  were 
obtained  by  the  fraud,  covin,  and 
misrepresentation  of  the  plaintiff 
and  others  in  collusion  with  bam : 
-—Held,  bad^on  geneNddemurrer. 

Aid. 

S.  Eighth  plea,  —  that  the  companr 
was  formed  by  and  under  a  deed 
of  settlement,  to  which  the  plain- 
tiff was  a  party,  by  which  it  wss 
agreed  that  the  directors  should, 
as  soon  as  conveniently  could  be 
after  complete  registration,  psy 
certain  expenses,  and  should  also 
pay  to  the  plaintiff,  with  and  out 
of  the  money  received  from  the 
first  calls  on  the  shares  of  the  said 
company,  after  providing  thereout 
a  suflSciency  to  meet  the  necessary 
expenses  of  the  said  company,  the 
said  sum  of  IS^QOOL  in  cash ;  and 
that,  since  the  execution  of  the 
deed,  no  calls  or  instalments  bsd 
been  raised  or  p^id  to  or  received 
by  the  company,  aaffioient  to  sa- 
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tifify  the  necessary  expenses  of 
the  company,  and  the  15,00(V«,  or 
any  part  thereof: — Held,  bad,  on 
special  demurrer.  Page  440 

4*  The  second  count  set  out  certain 
articles  of  agreement^  dated  the 
12th  of  Junef  18459  between  the 
plaintiff  on  the  one  party  and  the 
company  (therein  described  as  re- 
gistered and  incorporated  in  pur- 
suance of  the  7  &  8  Vid.  c  110.) 
of  the  other  part,  reciting  the  sale 
of  the  letters-patent  to  the  com- 
pany for  15,000^.9  whereby  it  was 
agreed,  **  that  the  sum  of  IS^OOO^. 
in  cash  should  be  paid  to  the 
plaintiff  as  soon  as  conveniently 
could  be  done  after  the  execution 
of  the  said  articles,  out  of  the 
money  raised  by  the  Jirst  install 
ments  or  caUs  on  the  shares  in  the 
said  company;  and  assigned  for 
breach,  that,  although  the  com- 
pany, within  a  convenient  and 
reasonable  time  after  the  execu- 
tion of  the  said  articles  of  agree- 
ment, to  wit,  on  &c.,  could  and 
might,  by  calls  and  instalments  on 
the  shares  of  the  said  company, 
have  raised  the  last-mentioned 
sum  of  15,000/.,  and  a  convenient 
and  reasonable  time  for  raising 
the  money,  and  paying  the  same 
in  cash  to  the  plaintiff,  had  elapsed, 
the  company  had  refused  to  pay 
the  same :  —  Held,  on  general  de- 
murrer, that  the  breach  was  well 
assigned.  Ibid. 

5.  Twenty-first  plea, — that  the  said 
company  was  not  incorporated  by 
any  charter  or  act  of  parliament, 
nor  was*  the  same  duly  and  law- 


JiiUy  registered  and  incorporated 
according  to  the  form  of  the 
statute,  and  in  the  said  deed  and 
articles  respectively  mentioned : 
—Held,  bad,  on  special  demurrer ; 
the  defendants  being  estopped,  by 
the  recital  in  the  deed,  from  deny- 
ing their  incorporation ;  and  the 
plea  seeking  to  put  in  issue  matter 
of  law.  Page  440 

6.  Twenty-second  plea*  — that  the 
said  company  was  a  company  re- 
quiring a  certificate  of  complete 
registration,  and  that,  at  the  time 
of  the  obtiining  a  certificate  of 
complete  registration,  the  com. 
pany  was  not  formed  by  a  deed  or 
writing  under  the  hands  and.  seals 
of  the  shareholders  therein,  or  any 
of  them9  in  pursuance  of  thestatute, 
nor  was  there  at  any  time  any 
such  deed  of  settlement  of  the 
said  company  as  required  by  the 
statute:  —  Held9  bad9  on  special 
demurrer9  for  the  same  reasons 
that  applied  to  the  twenty-first 
plea.  Ibid. 

IL  Commencement  of  Formation, 

h  The  26th  section  of  the  7  &  8  Vict, 
c.  110.  prohibits  the  transfer  of 
shares  in  any  joint-stock  company 
within  that  act9  the  formation  of 
which  shall  be  commenced  after  the 
\st  of  November^  18449  until  such 
joint-stock  company  shall  have 
obtained  a  certificate  of  complete 
registration. 

In  assumpsit  for  not  accepting 
shares  in  a  railway  company  9  the  de- 
fendant pleaded,  that,  after  the  Ist 
of  November^  .18449  divers  persons9 
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JUDGMENT. 


exceeding  the  number  of  twenty- 
five,  were  united  and  established 
as  a  joint-stock  company  in  Eng' 
land,  for  the  purpose  of  executing 
certain  works  that  might  be  carried 
on  without  obtaining  the  authority 
of  parliament,  to  wit,  for  the  pur- 
pose of  making  a  certain  railway 
in  India;  that  the  company  had 
not  been  formed  or  established, 
either  by  or  in  the  names  of  any 
other  person  or  persons,  or  in  any 
way  on  or  before  the  1st  day  of 
November,  1844'>  nor  had  the  com- 
pany ever  at  any  time  been  incor- 
porated by  statute  or  charter,  &c. ; 
and  that  the  company  had  not  ob- 
tained any  certificate  of  complete 
registration,  under  the  7  &  8  VicL 

c.  1 10. 

At  the  trial,  it  was  proved  that 
one  S.  went  to  India  in  184S,for  the 
purpose  of  promoting  the  forma- 
tion of  railways  there ;  that  he  had 
conversations  with  certain  persons 
there  touching  a  line  of  railway 
between  M.  and  />. ;  that  meet- 
ings were  held  upon  the  subject, 
and  promises  of  assistance  were 
obtained  from  persons  who  agreed 
to  be  parties  to  a  company  for 
that  purpose,  when  formed ;  that, 
in  July,  18*4,  S.  procured  a  draft 
deed  of  settlement  to  be  prepared 
in  India  ;  that  he  left  India  in  Sep^ 
lember,  1844,  and  during  his  home- 
ward voyage  drew  up  a  report 
upon  the  subject  of  the  proposed 
line ;  that  S,  arrived  in  England 
on  the  Srd  of  November,  1844; 
and  that  the  company  was  provi' 
tionaUy  registered  in  May^  1845 ; 


but  that  it  had  never  been  com- 
pletely  registered  2  — 

Held,  that  there  was  no  evidence 
to  go  to  the  jury,  that  the  formation 
of  the  company  had  been  com- 
menced before  the  Ist  of  November, 
1844.  Bakery.  PlaskhL  Pace 262 
2.  SemUe,  that  the  plea,  though 
good,  after  having  been  pleaded 
over  to,  would  have  been  bad  on 
demurrer,  for  alleging  that  the 
company  had  not  been  formed  or 
established  on  or  before  the  1st  of 
November,  1844,  instead  of  nega- 
tiving, in  the  terms  of  the  statute, 
that  the  formation  of  the  company 
had  been  commenced  before  that 
day.    '  Ibid. 

JUDGE'S  ORDER. 
Waiver  qf^^  See  Practice,  IV.  i. 


JUDGMENT. 

Registration   of,  under   1  &  2  Vict. 

c.  110. 

The  court  has  no  jurisdiction  over 
the  senior  master,  as  to  the  entry 
of  particulars  of  a  judgment,  for 
the  purpose  of  charging  lands 
under  the  provisions  of  the  1  &  2 
Vict.  c.  110.  sA9. 

The  master  must  act  upon  his 
own  discretion.  Ex  parte  John 
Ness.  155 


JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

See  Pbacticb,  IV. 


JUDGMENT. 


LANDLORD  AND  TENANT.  969 


JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

Sirtf  Arbitrament,  IIL 


JURAT. 
See  Affidavit,  IL 

JUSTICE  OF  PEACE. 
See  Conviction. 


LANDLORD  AND  TENANT. 

Contract  of  Tenancy, 

].  A.  held  premises  of  B.  under  a 
lease  for  three,  seven,  or  ten  years, 
determinable  on  notice;  with  a 
stipulation  that  the  amount  of  a 
quarter's  rent  should  be  paid  by 
A*  on  taking  possession,  which 
B'as  to  be  allowed  to  him  for  the 
last  quarter's  rent  "  on  the  deter' 
mination  of  the  said  tenancy** 
After  a  notice  to  determine  the 
lease  at  the  expiration  of  the  third 
year  had  been  given,  and  before 
its  expiration,  the  parties  verbally 
agreed  that  A,  should  continue 
tenant  for  another  year,  —  no 
express  mention  being  made  of 
the  terms  of  the  tenancy  :  — 

Held,  that  the  above  was  in  sub- 
stance a  stipulation  for  a  forehand 
rent ;  and  that,  in  the  absence  of 
any  express  mention  of  other 
terms,  A.  continued  to  hold  sub- 


ject to  the  terms  of  the  original 
lease :  and,  consequently,  that  the 
payment  made  on  taking  pos- 
session, was  applicable  to  the  last 
quarter  of  the  fourth  year.  Finch 
V.  Miller.  Page  428 

2»  The  declaration  stated,  that^  in 
consideration  that  the  defendants 
had  become  and  were  tenants  to 
the  plaintiffl  of  certain  premises, 
upon  the  terms  (amongst  others) 
that  they  should  during  their  said 
tenancy  keep  the  premises  in  re- 
pair^ the  defendants  promised  the 
plaintiff,  during  their  said  tenancy 
thereof  to  uso  the  premises  in  a 
tenant-like  manner,  and  to  keep 
them  in  repair;  that  the  said 
tenancy  of  the  defendants  con« 
tinued  from,  &c.,  hitherto;  yet 
that  the  defendants  did  not  use 
the  premises  in  a  tenant-like  man- 
ner, or  keep  them  in  repair. 

Plea,  that,  aher  the  defendants 
had  become  tenants  to  the  plaintiff, 
and  before  the  committing  of  the 
breach,  or  the  accrual  of  the  cause 
of  action  in  respect  thereof,  the 
plaintiff,  by  due  course  of  law, 
conveyed,  assigned,  granted,  and 
assured  all  his  estate,  &c.,  of  and 
in  the  demised  premises,  and  of 
and  in  the  reversion  expectant  on 
the  determination  of  the  defend- 
ant's said  tenancy,  to  one  W»  B* ; 
and  that  the  plaintiff  thencefor- 
ward, and  before  the  accrual  of 
the  cause  of  action,  ceased  to 
have  anything  in  the  demised 
premises,  and  the  defendants 
thence  ceased  to  be,  and  never 
since  had  been,  tenants  thereof  to 
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NUL  TIEL  RECORD. 


the  plaintiff';  concluding  with   a 
verification :  — 

Held,  that  the  plea  was  no  an- 
swer to  the  declaration;  the  te- 
nancy therein  alleged,  being*  a 
tenancy  under  the  plaintiff^  and 
hii  assigns.    Bickford  v.  Parsons. 

Page  918 

LATENT  AMBIGUITY,  520  (a). 

LEASE. 
See  Vendor  and  Purchaser. 


LIVERPOOL  NEW  GAS 

COMPANY. 

See  A0REBMENT9  2. 

LORD'S  DAY. 
See  Sunday  Trading. 


condition  which  has  not  been  com- 
plied with,  cannot  be  recovered 
as  money  had  and  received  to  A^% 
use.    Hardingham  v.  AUen. 

Page  793 

And  see  Bankrupt,  1. 1. 

MORTGAGE. 
See  Stamps,  I.  ii. 

MUTUAL  RELEASES. 
See  Arbitrament,  III. 

MUTUALITY. 
See  Contract,  II. 


MADEIRA. 

Affidavits  swam  at  ^See  Husband 
AND  Wife,  I.  iv.  4.  5. 


MASTER. 

Registration  of  Judgments  *y,  under 
1  &  2  Via.  c.  110—  See  Judg- 
ment. 


MONEY  HAD  AND  RECEIVED. 
IVhere  maintainable. 

Money  paid  by  A.  to  B.  upon  a 


NEW  TRIAL. 

See^^PRACTICE,  IX« 

NON  OBSTANTE  VEREDICTO. 
See  Arbitrament,  III. 

NOT  GUILTY. 
See  Pleading,  UL  iv. 

NUISANCE. 
See  Case,  I. 

NUL  TIEL  RECORD. 
Proof  of  Issue  on* 

Upon  a  plea  of  nul  tiel  record  of  a 
judgment  in  replevin  in  a  county 
courts  under  the  9  &  10  Vict, 
c.  95. :  —  Held,  that  an  allegation 


ORDER. 


PLEADING. 
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that  **  it  was  adjudged  by  the 
said  court  that  the  plaintiff  should 
take  nothing  by  his  said  plaint," 
— .  was  not  sustained  by  a  certified 
copy  of  an  entry  in  the  minute- 
book  of  the  county  court»  stating 
that  the  cause  was  <' struck  out  for 
want  of  jurisdiction,  a  disputed 
title  having  being  sworn  to.*' 
Tubby  V.  Stanhope.         Page  790 


ORDER. 

Judge's  Order  —  See  Practice, 
IV.  i. 


OUTLAW- 

Semble,  that  an  outlaw  brought  be- 
fore a  judge  by  summons,  is  en- 
titled to  be  heard  without  revers- 
ing his  outlawry.  In  re  JVilliam 
Pyne.  407 


PARTNERS. 

Mutual  Rights, 

In  September^  1846,  a  partnership 
was  entered  into  between  A.  and 
2?.,  the  terms  of  which  were  never 
definitively  arranged.  The  business 
continued  to  be  carried  on,  in  the 
names  of  ^4.  and  B.^  in  a  shop  and 
counting-house  forming  part  of  a 
house  of  which  A.  was  lessee, 
down  to  the  25th  of  DecewAerf 


when  A,  caused  B.  to  be  served 
with  a  notice  to  dissolve  the  part- 
nership. On  the  2nd  o£  January, 
18479  B,  broke  and  entered  the 
shop  and  counting-house : — Held, 
that  he  was  liable  in  trespass ;  his 
right  to  the  occupation  of  the 
premises  having  ceased  with  the 
determination  of  the  partnership. 
Benham  v.  Gray,  Page  138 

PATENT  AMBIGUITY,  520  {a). 

PAYMENT. 
Rules  as  to  appropriation  of,  797  (a). 

PENALTY. 
See  Conviction. 

PERIODICAL  WORK. 

Authority  of  Editor  —  See  Joint 
Contractors. 

PIRACY. 
See  Case,  I. 

COPTRIGHT. 


PLEADING. 
I.  Construction  of  Pleadings. 

Where  a  declaration  or  other  plead- 
ing is  susceptible  of  a  construction 
that  will  make  it  good,  it  is  not 
competent  to  the  party  pleading 
it  to  insist  upon  a  construction 
that  will  make  it  bad.  Moore  v. 
Forster.  220 
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IL    Varinnce    between    Declaration 
and  Process. 

The  writ  being  in  debt,  and  the  de- 
claration containing  two  counts, 
the  one  commencing  as  a  count 
in  debt,  but  concluding  with  a 
promise  and  a  breach,  and  the 
other  being  a  count  in  assumpsit, 
—  the  court  set  aside  the  declara- 
tion for  this  variance  from  the  pro- 
cess, Moore  y.  Forster.    Page  220 

And  see  p.  223,  n.  {g). 

III.  Pleas. 

i.  Discharge  under  1  Sf  S  VicL  c.  96. 

A  plea  alleging  that  the  defendant 
obtained  a  final  order  Jbr  proieC" 
tion  and  distribution,  under  the 
7  &  8  Vict.  c.  96.>  is  not  proved 
by  the  production  of  a  mere  order 
for  personal  protection  under  the 
28th  section  of  that  statute.  Miles 
V.  Pope.  294 

ii.  Accord  and  Satis/action. 

1.  In  debt  for  use  and  occupation  of 
certain  rooms  of  the  plaintiff,  the 
defendant  pleaded, — first,  that 
the  plaintiff,  during  the  continu- 
ance of  the  demise,  and  before  the 
commencement  of  the  suit,  took 
the  defendant  s  goods  as  a  dis- 
tress, they  being  of  sufficient  value 
to  satisfy  the  rent  and  the  costs  of 
the  distress,  &c.,  that  the  plaintiff 
never  sold  the  goods,  but  retained 
them  until  just  before  the  com- 
mencement of  the  suit,  when  he, 
with  the  assent  of  the  defendant, 
received  and  accepted  them,  and 
still  retained  them,  in  satisfaction, 


Ac.  —  Secondly,  that,  after  the 
accruing  of  the  causes  of  action, 
and  before  the  commencement  of 
the  suit,  the  plaintiff  wrongfully 
seized  the  defendant's  goods, being 
of  value  more  than  sufficient  to 
satisfy  the  causes  of  action,  and 
retained  them  for  an  unreasonable 
time,  to  wit,  &c.,  and  converted 
them;    that  it    was,   before  the 
commencement  of  the  suit,  agreed 
between  the  plaintiff  and  defend- 
ant, that,  for  the  termination  of 
disputes  between  them  concerning 
the  causes  of  action  in  the  declar- 
ation, and  claims  made  by  the  de- 
fendant in  respect  of  the  seizure 
and  conversion,  such  demands  and 
rights  of  action  should  be  mutu- 
ally  relinquished,   and   that  the 
plaintiff  should  retain  the  goods 
as  a  final  settlement  in  full  satis- 
iaction  and  discharge  of  the  said 
causes  of  action;    and  that  the 
plaintiff  accepted  and  received, 
and  still  retained,  the  said  goods  in 
such  full  satisfaction  and  discharge. 
— Thirdly,  that  the  plaintiff  wrong- 
fully seized  the  defendant's  goods, 
to  the  value  of  all  the  moneys  in 
declaration  mentioned,   and    de- 
tained the  goods,  for  an  unrea- 
sonable time,  and  converted  them, 
and  wrongfully  disturbed  the  de- 
fendant in  the  peaceable  posses- 
sion of  the  rooms ;  that  the  plain- 
tiff was  desirous  of  regaining  pos- 
session of  the  rooms ;  that,  after 
the    accruing   of   the  causes  of 
action,  and  before  the  commence- 
ment of  the  suit,  it  was  agreed 
between  the  plaintiff  and  the  de- 


PLEADING. 

fendant)  that,  to  put  an  end  to 
disputes  in  respect  of  the  causes 
of  action  in  that  plea  mentioned, 
and  other  alleged  causes  of  action 
on  the  part  of  the  defendant,  they 
should  mutually  relinquish  their 
claims,  that  the  plaintiff  should 
retain  the  goods  in  full  satisfac* 
tion  and  discharge  of  his  claim, 
and  that  the  defendant  should  re- 
linquish her  right  to,  and  give  up 
possession  of,  the  rooms,  and 
should  be  discharged  by  the  plain- 
tiff from  all  claims ;  and  that  the 
plaintiff  accordingly  relinquished 
her  claims,  and  gave  up  possession 
during  the  tenancy,  and  the  plain- 
tiff resumed,  and  still  retained, 
possession  of  the  rooms>  and  re- 
tained the  goods  so  seized,  in 
satisfaction  and  discharge  of  the 
causes  of  action :  — - 

Held,  that  the  pleas  were  good 
pleas  of  accord  and  satisfaction. 
Jones  V.  Savokins.  Page  142 

2.  Held  also,  that  the  replications, 
— which,  in  substance,  alleged  that 
the  plaintiff  did  not  seize  or  detain 
any  goods  of  the  defendant  of 
sufficient  value  to  satisfy  the  rent 
and  costs,  or,  of  value  sufficient 
for  a  full  satisfaction  and  dis- 
charge of  the  causes  of  action, — 
were  bad,  as  raising  an  immaterial 
issue-  Ibid. 

iii.  Abalement. 

Non-joinder  of  a  Co-contracior.'] — 
]  •  An  affidavit  verifying  a  plea  in 
abatement  of  the  non-joinder  of 
a  co-contractor,  under  3  &  4  fF.  4. 

VOL,  V.  —  C  B. 


PRACTICE. 
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c.  42.  $•  8.,  must  state  the  place  of 
residence  of  the  co-contractor,  and 
not  merely  his  place  of  business* 
Maybury  v.  Mudie.  Page  283 
2.  Falsehood  or  insufficiency  of  the 
affidavit  in  this  respect,  is  a  ground 
for  setting  aside  the  plea  on  mo- 
tion. Ibidm 

iv.    What  pui  in   Issue  by    "  Not 
GuUly:*-^  See  Case. 

V.  Immaterial  Issuer — Antet  HI*  ii*  2. 

IV.  Demurrers. 

Frivolous.']  —  The  court  refused  to 
set  aside,  as  frivolous,  a  demurrer 
to  a  declaration  against  the  ac- 
ceptor of  a  bill  of  exchange,  in 
which  the  cause  assigned  was,  that 
it  was  uncertain,  inasmuch  as  the 
defendant,  as  to  part  of  his  chris* 
tian  name,  was  described  by  the 
initial  letter  only.  Nash  ▼•  Calder. 

177 


PRACTICE- 

L  Process. 

Summons.']  —  The  court  refused  to 
allow  the  dates  of  writs  of  sum- 
mons to  be  altered,  for  the  pur- 
pose of  preventing  the  plaintiff's 
claim  from  being  barred  by  the 
statute  of  limitations.  Campbell 
v.  Smart.  196 

II.  Striking  out  Counts  or  Pleas.* 
1.   The  court  will   not  allow  two 
counts  upon  the  same  agreement, 
to  avoid  a  difficulty  in  stating  iu 

3  R 
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legal    effect.     Smith  v.    Tkomp' 
son.  Page  486 

2.  The  first  count  set  out  an  agree- 
ment whereby  the  defendant  un- 
dertook to  receive  the  plaintiff 
into  his  service  as  clerk  for  six 
months,  and,  at  the  expiration  of 
that  period,  should  there  be  no 
just  cause  shewn  to  the  contrary, 
to  enter  into  a  further  agreement 
with  the  plaintiff  for  a  further  en- 
gagement for  two  years :  and  the 
first  breach  assigned  was,  that,  at 
the  expiration  of  the  six  months, 
although  no  just  cause  was  then 
shewn  to  the  contrary,  the  de- 
fendant refused  to  enter  into  such 
further  agreement  as  aforesaid. 

The  second  count  stated  that 
the  plaintiff  had  been  for  six 
months,  and  then  was^  in  the  ser- 
vice of  the  defendant  as  clerk, 
and  that  the  defendant  promised 
to  continue  him  in  such  service 
for  two  years ;  and  assigned  for 
breach,  that  the  defendant  did  not 
continue  the  plaintiff  in  his  ser- 
vice for  the  two  years. 

A  judge  at  chambers  having 
made  an  order  to  strike  out  so 
much  of  the  first  count  as  related 
to  the  first  breach, — on  the  ground 
that  the  two  counts  were  in  ap- 
parent violation  of  the  5th  rule  of 
HUary  term,  4  W.^.  —  the  court 
refused  to  disturb  the  order. 

Ibid. 

S.  A  count  in  trespass  for  entering 
rooms  and  taking  goods,  was  not 
allowed  to  be  joined  with  a  count 
for  taking  goods  of  the  like  quan- 
tity, &c.,  as  and  for  a  distress  for 


rent  fidsely  pretended  to  be  due. 
Hoare  v.  Lee.  Page  754 

4«  In  case  for  infiringement  of  copy- 
right, the  court  refused  to  aUow 
a  count  fSunded  upon  a  common- 
law  right,  to  be  joined  with  counts 
on  the  statute  S&6  Vieti  c.  45. 
upon  the  same  cause  of  action. 
Boozey  v.  Tolkien.  476 

5.  To  a  plea  in  quare  impeditf  the 
plaintiff  replied  traversing  a  ma- 
terial allegation  in  the  plea,  and 
adding  another  distinct  replication. 
The  court  ordered  the  second  re- 
plication to  be  struck  out,  with 
costs.  Tobon  v.  The  Bishop  of 
Carlisle.  761 

6«  Where,  upon  a  demurrer  to  one 
of  several  rejoinders  to  replica- 
tions to  several  pleas,  the  defend- 
ant, instead  of  joining  in  demurrer, 
delivers  to  the  plaintiff  an  entry 
of  a  relinquishment  of  the  re- 
joinder demurred  to,  and  of  the 
plea  to  which  such  rejoinder  re- 
lates, —  the  court  cannot  order 
that  such  plea,  and  the  replication 
and  rejoinder  thereto,  be  struck 
out,  and  that  the  plaintiff  pay  the 
costs  of  such  striking  out.  Do- 
rndson  v.  Bohn.  170 

7.  The  superfluous  pleadings  were 
struck  out,  by  consent,  without 
costs.  Ibid. 

UL  Adding  Pleas. 

The  court,  after  notice  of  trial  given 
and  countermanded,  allowed  the 
defendant, — the  trial  not  b^ing 
delayed  thereby,  —  to  add,  upon 
terms,  a  plea  that  the  plaintiff  wai 
not  a  sworn  broker  of  the  city  of 
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Lond4»h  in  an  action  for  work  and 
labour,  and  money  paid^  by  the 
.  plaintiff,  as  a  broker,  upon  the  pur- 
chase and  sale  of  railway  shares. 
FiM  y.  Sawyer.  Page  844 

IV.  Judgment  as  in  Case  of  a  Nan- 

suii. 

i.  Time  for  moving  Jbr,"]  —  1.  An 
order  staying  all  further  proceed- 
ings in  the  cause  ^  until  the  fur- 
ther order  of  the  court,"  cannot 
be  waived  by  a  notice  of  aban- 
donment of  such  order  from  the 
defendant,  so  as  to  enable  him  to 
move  for  judgment  as  in  case  of  a 
nonsuit,     Wilson  v.  Uj>fill.      245 

2.  In  18S9,  an  action  was  brought 
against  A.,  B.,  C,  and  D.,  which, 
so  far  as  concerned  A.  and  B., 
was  at  issue  in  Jidy^  1840.  As 
against  C  and  D.,  the  cause  never 
was  completely  at  issue ;  but  both 
were  dead :  — 

Held,  that,  in  the  absence  of 
some  suggestion  on  the  record,  of 
the  deaths  of  C.  and  D.,  it  was 
not  competent  to  A.  and  B.  to 
move  for  judgment  as  in  case  of  a 
nonsuit.     Pinkus  v.  Siurch,     474 

ii.  Sufficiency  of  Excused]  -—  Upon  a 
'  rule  for  judgment  as  in  case  of  a 
nonsuit,  an  affidavit  of  the  plain- 
tiff's attorney,  stating  that  ''he 
had  not  had  an  opportunity  of 
seeing  the  plaintiff,  who  resided 
some  distance' from  him,  and  that 
'  he  verily  believed  the  plaintiff  was 
not  quite  prepared  with  sufficient 
evidence  to  go  to  trial  earlier," — 
was  held  to  present  a  sufficient 


excuse  to  entitle  the  plaintiff  to 
discharge  the  rule  upon  giving  a 
peremptory  undertaking,  Richards 
V.  Hamer.  Page  582 

ill.  Default,  after  Peremptory  Under- 
taking.']  — Where,  in  pursuance  of 
a  peremptory  undertaking,  the 
record  is  carried  in,  and  the  cause 
is  entered  for  trial,  but  is  made 
a  remanet,  the  plaintiff  is  entitled 
to  discharge  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit, 
and  to  enlarge  the  peremptory 
undertaking.    Rizzi  v.  FobttL 

852 

V.  Enlarged  Rules. 

Where  the  party  who  has  to  shew 
cause  against  a  rule,  moves  to  en- 
large it,  it  is  his  duty  to  draw  up 
and  serve  the  rule  for  that  pur- 
pose ;  where  a  rule  is  enlarged  by 
consent,  it  is  the  duty  of  the  party 
who  originally  moved  the  rule,  to 
keep  it  alive,  by  drawing  up  and 
serving  the  enlarged  rule.  Batty 
V.  Marriott.  420 

VI.  Turning  Special  Case  into  Spe- 
cial  Verdict. 

The  court  refused  to  allow  a  special 
case,  stated  under  a  judge's  order 
pursuant  to  the  S  &  4  IF.  4.  c.  42. 
s.  25.,  to  be  argued,  where  the 
court  was  to  draw  inferences  from 
the  facts  stated,  as  a  jury  might, 
and  liberty  was  reserved  to  either 
party  to  turn  it  into  a  special 
verdict.    Engstrom  v.  Brightman. 

419 
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PRACTICE, 


VII.  Right  to  begin. 

1 .  In  ejectment,  the  lessor  of  the 
plaintiff  claimed  as  devisee  under 
a  will  of  J,  S.  At  the  trial,  the 
defendants  admitted  the  seisin  of 
J*  S;  and  the  due  execution  of 
that  willy  afld  that  the  plaintiff  was 
primdjacie  entitled  under  it,  and 
proposed  to  set  up  a  subsequent 
will  revoking  the  first  will.  The 
defendants  were  permitted  to  be- 
gin :  -«-  Held,  that  the  plaintiff 
should  have  been  permitted  to 
begin.    Doe  d.  Bather  v.  Brai/ne. 

Page  655 

2.  Heldy  also,  that  an  erroneous 
ruling  with  respect  to  the  right  to 
begin,  is  ground  for  a  new  trial ; 
but  that,  at  all  events^  it  is  so, 
where  prejudice  has  resulted  from 
th6  course  taken.  Ibid. 

VIII.  Setting  aside  Proceedings* 

A  writ  of  summons  issued  on  the 
8th  of  April,  and  an  alias  on  the 
10th  of  August.  The  plaintiff 
entered  an  appearance  to  the  alias^ 
sec.  stat.f  and  filed  a  declaration. 
The  defendant  (who  had  appeared 
to  the  first  writ),  treating  the  de- 
claration as  n  declaration  in  a 
second  action,  pleaded  the  pen- 

•  dency  of  a  former  action  for  the 
same  cause*  The  plaintiff  took 
issue  thereon :  —  The  court  re- 
fused to  grant  the  defendant  a 
rule  to  set  aside  the  issue.  Nash 
V.  Calder.  513 

IX.  New  Trial. 
Alleged  Miscarriage  of  Juri/.'] -^  A 


witness  called  for  the  plaintiff,  in 
answering  a  question  put  to  him 
by  the  defendant's  counsel  on 
cross-examination,  added  a  state- 
ment which  was  not  evidence,  and 
of  which  the  judge  did  not  make 
a  note.  The  plaintiff^s  counsel  in 
his  reply,  observing  upon  the 
statement  so  made,  was  interrupted 
by  one  of  the  jury,  who  had  un- 
derstood the  statement  in  a  sense 
opposite  to  the  truth.  The  plain- 
tiff's counsel  thereupon  asked  the 
judge  to  recall  the  witness,  in 
order  that  the  mistake  might  be 
corrected.  The  judge  refused  to 
do  so,  saying  that  tlie  statement 
was  not  evidence,  and  told  the 
jury  that  they  must  -not  take  it 
into  their  consideration  : — Held, 
that  the  decision  of  the  judge  was 
correct;  and  that  the  possibility 
of  the  jury's  having  permitted 
their  verdict  to  be  influenced  by 
the  statement^  was  no  ground  for 
a  new  trial.     Cattlin  v.  Barker, 

Page  201 

X.  Amendment  of  Record f  pending  a 
Writ  of  Error. 

The  plaintiff  carried  in  the  roll,  and 
gave  the  defendant  (who  had  ob- 
tained the  verdict)  notice  to  com- 
plete it.  The  defendant's  attorney 
finding  the  roll  apparently  com- 
plete^ down  to  the  end  of  the  postea^ 
merely  added  the  usual  entry  of 
the  amount  of  costs  adjudged  to 
the  defendant.  A  writ  of  error 
being  afterwards  brought,  it  was 
objected  by  the  plaintifl^  before  the 


prescriptive;  right. 


PRISONER. 


977 


court  of  error,  that  there  was  no 
entry  of  the  return  of  the  nisi 
prius  record ;  whereupon  the  judg- 
ment was  postponed,  in  order  to 
give  the  defendant  an  opportunity 
to  apply  to  this  court  to  amend 
the  record.  The  plaintiff  having 
refused  to  consent  to  the  amend- 
ment, upon  n  summons  at  cham- 
bers, and  there  being  ground  for 
supposing  the  omission  to  have 
been  the  act  of  the  plaintiff  him- 
self,—  the  court  made  a  rule  ab- 
solute for  amending  the  record  at 
his  expense.     Newton  v.  Boodle. 

Page  206 

XL   Writ  of  Trial 

The  defendant,  appearing  and  con. 
senting  to  an  order  for  a  writ  to 
try  the  issue  (two  issues  being 
joined),  was  held  to  be  estopped 
from  moving  to  set  aside  the  writ, 
which  directed  the  sheriff  to  try 
"the  issues"  although  he  ob- 
jected at  the  trial,  that  the  writ 
was  not  warranted  by  the  order. 
Humblestone  v.  Welham,  195 


PRESCRIPTIVE  RIGHT. 

Watercourse. 

In  case  by  a  reversioner  for  widening 
a  channel  or  watercourse  in  a 
close  in  the  occupation  of  his 
tenant,  the  defendant  pleaded  a 
prescriptive  right,  —  enjoyed  for 
twenty  years  and  upwards,  as  of 
right  and  without  interruption,  by 
the  occupiers  of  a  certain  close, 
**to  a  watercourse^  and  also  a 


right  to  enter  for  the  purpose  of 
cleansing  and  scouring  the  same, 
when  necessary,  as  appurtenant 
to  the  said  close. 

The  replication  traversed  the 
right  to  the  watercourse,  and  the 
right  to  enter  for  the  purpose  of 
cleansing  and  scouring :  — 

Held,  that  the  right  to  the  wa« 
tercoursc,  and  the  right  to  scour 
and  cleanse,  constituted  one  entire 
right,  and  consequently  that  such 
right  was  properly  put  in  issue  in 
its  entirety.     Peter  v.  DanieU 

Page  568 

PRINCIPAL  AND  AGENT. 
See  Factor. 


PRISONER. 

Commitment  and  Custody  of. 

1.  The  court  refused  to  grant  a 
habeas  corpus  to  bring  up  a  pri- 
soner under  sentence  of  the  court 
of  Queen's  Bench  for  a  misde- 
meanor, in  order  to  discuss  the 
validity  of  the  warrant  under  which 
he  was  committed.  In  re  Richard 
Dunn,  215 

2.  The  court  refused  to  grant  a 
habeas  corpus  to  a  prisoner  in  cus- 
tody under  process  oat  of  the 
court  of  chancery,  applied  for  on 
the  ground  that  the  keeper  of  the 
Queen's  prison  had  improperly 
removed  him  to  a  part  of  the  pri- 
son provided  for  prisoners  of  a 
particular  class.  Ex  parte  William 
CobbetU  418 
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FROmBmON. 


SOLD-NOTB. 


PROHIBITION, 
See  County  Court,  IL 

PROTECTION. 
See  Pleading,  UL  L 


QUARE  IMPEDIT. 

Pleadings  in. 

To  a  plea  in  guare  impeditf  the  plain- 
tiff replied  traversing  a  material 
allegation  in  the  plea,  and  adding 
another  distinct  replication.  The 
court  ordered  the  second  replica- 
tion to  be  struck  out,  with  costs. 
Tobon  y.  The  Bishop  of  Carlisle. 

Page  761 

QUIETUS. 
Memorandum  in  lieu  of,  157  (a) 


RAILWAY  SCRIP. 
See  Detinue. 

REGISTRATION. 
See  Joint  Stock  Company,  I. 

RELEASES,  MUTUAL. 
Sm  Arbitrament,  IIL 


RESTRAINT  OF  TRADE. 
See  Contract,  IL 

RETRAXIT. 
See  Practice,  IL  6. 


SALE. 

See  Contract. 

Sunday  Trading. 
Vendor  and  Purchaser. 

SAMPLE. 
Saile  by —  See  Contract,  HI. 

SECURITY  FOR  COSTS. 
See  Costs,  III. 

SETTING  ASIDE  PROCEED- 
INGS. 

See  Practice,  VIII. 

SCIENTER. 
See  Case,  I.  iL 

SLANDER. 

Tlie  venue  in  an  action  of  slander 
cannot  be  changed  on  special 
grounds  until  jaf^er  issue  joined. 
Hodge  V.  Churchward.    Page  405 

SOLD-NOTE. 
Maierial  Alteration — See  Con* 

TRACT,  III^ 


SPECIAL  VERDICT. 


STAMP. 
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SPECIAL  VERDICT. 
See  Practice,  VI. 

STAMP. 
I.  On  Deeds, 

i.  Convet^ance,']  — By  indenture  be- 
tween A.  and  B.,— -reciting,  that 
B.  having  become  surety  on  be- 
half of  A.  for  the  payment  of  6(X)L 
due  from  A.  to  C,  in  considera- 
tion of  C.'s  forbearing  proceedings 
against  A.^  A.,  for  the  purpose  of 
securing  to  B,  the  payment  of  the 
600^,  in  case  he  should  be  re- 
quired, as  such  surety,  to  pay  the 
same  to  C,  had  executed  a  bond 
to  B.f  conditioned  for  the  payment 
to  B,t  his  executors,  &c.,  of  6001. 
on  a  certain  day ;  and  that,  for  the 
better  securing  to  B.  the  payment 
of  the  60tf.,  in  case  he  should  be 
required,  as  such  surety,  to  pay 
the  same  to  C,  A.  had  agreed  to 
grant,  &c.,  his  household  goods 
and  effects,  &c.,  to  J9.,  —  A.,  in 
consideration  of  J9.  having  become 
such  surety,  granted  unto  B,  his 
said  goods  and  effects,  &c.,  unto, 

•  and  to  the  proper  use  and  behoof 
of,  B.y  his  executors,  &c.,  for  ever. 
The  indenture  contained  a  pro- 
viso to  be  void  on  payment  to  C, 
of  600/.»  with  interest,  on  a  given 
day, — a  covenant  by  A^  with  B. 

,  to  pay  the  6001*  and  interest  to 
C.»  and  to  indemnify  J9.,  his  ex- 
ecutors,.  &c.,  from  the  payment 

.  thereof, — a  coyeni^t  by  .^  for 


quiet  enjoyment  by  B*  in  case  of 
default, — a  covenant  to  insure, — 
and  a  power  of  sale  for  payment 
to  C.  of  the  600L  and  interest: — 
Held,  that  this  indenture  was 
properly  stamped  with  an  ordinary 
deed  (IL  1 5s.)  stamp,  without 
either  an  ad  valorem  or  a  25L 
stamp,  the  bond  from  A.  to  B, 
having  been  stamped  with  the  pro- 
gressive duty  (5/.)  upon  600L 
Watson  V.  Macquire*      Page  8S6 

ii.  Mortgage,"] — An  indenture  qua. 
dripartite  between  A.f  J9.,  C,  and 
D.,  recited  that  A,  was  entitled  to 
certain  copyhold  land ;  that  he  had 
contracted  for  the  sale  of  it  to  D., 
who  had  been  let  into  possession, 
and'  had  erected  certain  cottages 
on  the  land ;  that  D.  had  entered 
into  an  agreement  to  oaortgage  the 
land  to  C  for  400/. ;  that,  for  the 
purpose  of  carrying  the  agree- 
ments for  mortgage  and  purchase 
simultaneously  into  effect,  certain 
surrenders  to  a  trustee  had  been 
made  by  A.  and  B-  —  the  one  by 
direction  of  D.,  to  such  uses  as  C* 
should  appoint)  and,  in  default  of 
appointment,  to  the  use  of  G.  and 
his  heirs — the  other  to  the  use  of 
2>.  and  his  heirs,  subject  to  the 
surrender  in  favour  of  C.  The 
indenture  then  witnessed,  that,  in 
pursuance  of  the  agreements,  and 
in  consideration  of  the  premises 
A.  and  B,  covenanted  with  C, 
his  heirs  and  assigns,  and  also  se- 
parately toith  D,9  his  heirs  and 
assigns,  that  they  A.  and  B,  bad 

•   right  to  convey,  for  quiet  eajey- 

Sr  4 
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ment,  &c. ;  and  that,  in  further 
pursuance  of  the  agreements,  and 
in  consideration  of  the  premises, 
/>.  covenanted  with  C  for  pay- 
ment of  the  400/.  and  interest,  — 
with  power  of  sale  on  default,  a 
proviso  for  quiet  enjoyment,  and 
a  declaration  that  the  trustee  in 
whom  the  copyholds  were  vested, 
should  stand  seised,  in  trust  for 
the  plaintiff,  his  heirs  and  assigns, 
for  securing  payment  of  principal 
and  interest,  and,  subject  there- 
to, for  the  defendant,  his  heirs, 


11.  On  Agreements* 

1.  In  an  action  against  the  acceptor 
of  an  accommodation  bill,  the  fol- 
lowing memorandum,  with  refer- 
ence to  the  bill  declared  on,  was 
held  to  be  admissible  in  evidence 
without  a  stamp  —  *'  I  hereby  ac- 
knowledge that  you  have,  for  my 
accommodation,  accepted  a  bill 
of  even  date  herewith,  for  25/., 
payable,  &c. ;  and  I  agree  to  pro- 
vide for  the  same  when  due.** 
Notleif  V.  IVebb.  Page  834 


Ac.:— Held,  that  this  indenture  was  i  2.  By  a  memorandum  of  agreement 


not  an  instrument  operating  upon 
several  *< matters  or  things"  with- 
in the  12  Ann.  stat.  2.  c.  9.  s.  24., 
and  that  the  first  skin  was  therefore 
properly  stamped  with  a  single 
S5s,  stamp.     Rushhrook  v.  Hood. 

Page  181 

iii.  Further  Charge,']  —  By  a  second 
indenture,  made  between  D.  and 
C,  —  reciting  the  former  inden- 
ture, that  D«  had  made  default  in 
payment  of  the  400/.  and  interest, 
and  had  applied  to  C,  to  lend  him  ; 
the  further  sum  of  100/.,  which  C,  ; 
had  consented  to  do,  —  Z>.  cove-  ! 
nanted  with  C.,  his  heirs,  &c.,  that 
the  copyhold  should  remain  further 
charged  with  the  100/1  and  interest, 
and  that  C  should  hold  the  pro- 
perty as  security  for  the  whole 
sum  of  500/.  and  interest :  — 

Held,  that  this  indenture  ope- 
rated as  a  further  charge,  and 
therefore  was  properly  stamped 
with  a  30«.  stamp,  under  the  55 
G.S.C.  184.  Ibid. 


(containing  words  of  present  de- 
mise), A.  agreed  to  let  certain 
premises  to  B.  for  two  years,  at  a 
certain  rent,  and  that  B.  should 
have  the  right  of  purchasing  the 
premises  at  the  end  of,  or  at  any 
time  during,  the  term,  for  a  given 
sum,  —  "  it  being  understood  that 
A,  was  possessed  of  the  same  pre- 
mises for  his  own  life  and  the  life 
of  Mrs.  M.,  and  the  survivor  of 
them :" — Held,  that  a  single  lease 
stamp  (30«.  under  55  G.  3.  c.84.) 
was  sufficient.  Worthington  v. 
Warrington*  536 

III.  Other  Documents. 

In  an  action  by  5.  F.,  a  coal-mer- 
chant, against  his  clerk,  to  recover 
the  amount  of  money  received  and 
not  accounted  for,  the  plaintiff 
having  proved  an  admission  by 
the  defendant  on  the  15th  of  Au- 
gustf  that  a  sum  of  12/.  was  due, 
the  latter  offered  in  evidence  an 
unstam|>ed  receipt,  of  a  subse- 
quent date,  for  a  larger  amounu 


STATUTE. 


TENANT  AT  SUFFERANCE,   98» 


This  being  rejected,  the  defendant 
gave  in  evidence  a  memorandum 
on  the  back  of  the  same  paper, 
written  and  signed  by  the  plaintiff, 
as  follows : — **  Balanced  up  to  this 
day,  as  per  cash-book.  S.  F* 
19.  Nov."  :— 

Held,  that  this  memorandum 
did  not  require  a  receipt  stamp, 
and  was  properly  admitted,  with- 
out producing,  and  without  notice 
to  produce,  the  cash-book  to 
which  it  referred,  which  was  in 
the  plaintiff's  possession.  Finney 
V.  TootdL  Page  450 

STATUTE. 

Construction  of. 

Distinction  between  essential  provi- 
sions in  statutes,  and  such  provi- 
sions as  are  directory  only,  65^  (a). 

STATUTE  OF  FRAUDS. 
See  Sunday  Trading. 

SUBSCRIBING  WITNESS. 
See  Evidence,  II. 

SUICIDE. 
See  Covenant. 

SUNDAY  TRADING. 

1.  A.  agreed  to  purchase  of  B.  a 
carriage,  then  standing  in  the  shop 
of  £.,  A.  at  the  same  time  de- 
siring that  certain  alterations 
might  be  made  in  it.    The  alter- 


ations having  been  made,  the  car- 
riage was,  at  A*^  request,  placed 
in  the  back  shop.  On  Saturdafff 
the  14th  of  November^  A.  called 
at  the  shop,  and  requested  B.  to 
hire  a  horse  and  man  for  him,  and 
to  send  the  carriage  to  his  house 
on  the  following  day,  in  order 
that  he  might  take  a  drive  in  it, 
-^i4.  having  previously  intimated 
his  intention  to  take  the  carriage 
out  a  few  times,  in  order  that,  as 
he  was  going  to  take  it  abroad, 
it  might  pass  the  custom-house  as 
a  second-hand  carriage.  The  car- 
riage was  accordingly  sent  to  and 
used  by  A,  on  the  Sunday^  A. 
paying  for  the  hire  of  the  horse 
and  man.  A.  afterwards  refused 
to  take  or  to  pay  for  the  car- 
riage :  — 

Held,  that  there  was  a  sufficient 
acceptance  of  the  carriage  by  A. 
before  Sunday ^  the  15th  of  JVio- 
vemberf  within  the  17th  section 
of  the  29  Car.  2.  c.  3.,  to  entitle 
the  plaintiff  to  recover  upon  a 
count  for  goods  bargained  and 
sold.    Beaumont  y.  Br engeri. 

Page  SOI 
Qu€ere,  whether  the  statute  29 
Car.  2.  c.  7.  avoids  a  previous 
parol  contract  for  the  sale  of 
goods,  where  the  delivery  and  ac* 
ceptance  take  place  on  a  Sunday  ? 

Ibid. 


TENANT  AT  SUFFERANCE. 
See  Estoppel. 


TENDER. 

I.  Proof  of.  \ 

1.  A  tender  of  a  qnaner's  rent,  I 
coupled  with  a  demand  of  a  re- 1 
cdpt  to  a  particular  day,  — the  I 
contest  between  the  parties  being  1 
whether  one  or  two  quarters'  rent ' 
were  due,  —  is  not  a  valid  tender. 
.  FituSt  y.  MiUer.  Page  42S  ' 

&  A.  demands  from  S.  \l  Vtt.  for  j 
several  matters,  including  lOt.  for 
a  particular  serrice  performed  by 
A.  B.  tenders  ]9f.  6d.  This  will 
not  support  a  plea  of  tender  of , 
IOj.  on  account  of  such  service. 
Hardinghamv.  Allen.  7SS 

n.  Of  part  (fan  entire  Demand.     I 
1.  A  tender  of  part  of  an  entire  de-  [ 
mand    is    inoperative.      Dixon  v.  ] 
Ciarie.  365 

%  A  declaration  in  debt  on  simple 
contract  containing  two  counts, 
in  each  of  which  26i.  was  demand* 
ed.  The  defendants  pleaded,  as 
to  the  causes  of  action  in  the  de-  . 
claration  mentioned,  as  to  5/.  ' 
parcel  Btc,  a  tender. 

The  plaintiff  replied  —  that,  he-  . 
fore  and  at  the  time  of  the  tender, 
and  of  the  request  and  refusal  after 
mentioned,  and  until  and  at  the  I 
commencement  of  the  action,  a 
larger  sum  than  6/.,  to  wit, 13/.15f.>  i 
part  of  the  money  in  the  declara-  I 
tion  demanded,  was  due  from  the  I 
defendants  to  the  plaintiff,  a*  one  I 
entire  sum,  and  on  one  entire  con-  \ 
tract  and  liabititif,aDdiacluBive  of,  I 
and  not  separate  or  divisible  A-om, 


TRESPASS. 

the  said  sum  o(Si.,  and  the  same 
being  a  contract  and  liabilKy  by 
which  the  defeddants  were  liable 
to  pay  to  the  plaintiff  the  whole  of 
the  said  larger  sum  in  one  entire 
sum  upon  request ;  and  that,  after 
the  lasUmentioned  and  larger  sum 
had  become  so  due,  and  whOe  the 
same  remained  unpaid,  the  plain* 
tiff  requested  of  the  defendsnti 
payment  of  the  last-mentioned  sod 
larger  sum,  of  which  the  said  Si. 
ia  the  plea  mentioned  was  then 
such  indivisible  parcel  as  afore- 
said; yet  that  the  defendants  re- 
fused to  pay  the  said  larger  sum ; 
wherefore  the  plaintiff  refused  the 
aaidSLi  — 

Held,  on  special  demurrer,  thtt 
the  replication  was  a  good  answer 
to  the  plea ;  and  that,  if,  there  was 
any  set-off,  or  other  just  cause  for 
not  paying  the  larger  sum,  it 
should  have  come  by  way  of  re- 
joinder. I^c  365 

TRADE  MARKS. 
Pirating.—  See  Casb,  II. 

TRESPASS. 
I.  Where  mainlainaUe. 
1.  In  &!^f)n£CT-,  I84€,  a  partnership 
was  entered  into  between  A.  and 
B.,  the  terms  of  which  were  never 
definitively  arranged.  The  busi- 
ness continued  to  be  carried  on, 
in  the  names  of  A.  and  B.,  in  s 
shop  and  counting-house  forming 
part  of  a  bouse  of  which  A.  wss 
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lessee^  down  to  the  95th  of  De^ 
eember,  when  A*  caused  B»  to  be 
senred  with  a  notice  to  dissolve 
the  partnership.  On  the  2nd  of 
January y  1847»  B*  broke  and 
entered  the  shop  and  counting- 
house  : —  Held,  that  he  was  liable 
in  trespass ;  his  right  to  the  occu- 
pation of  the  premises  having 
ceased  with  the  determination  of 
the  partnership.  Benham  v.  Gray, 

Page  138 

%  A,  is  seised  in  fee  of  a  close, 
upon  which  the  burgesses  of  B. 
have  a  right,  during  a  certain 
portion  of  the  year,  to  depasture 
their  cattle,  and  have,  during  that 
period,  exclusive  possession  of  the 
close. 

A,  may  maintain  an  action  of 
trespass  against  a  party  who,  during 
that  period,  commits  a  trespass  in 
the  subsoil  by  digging  holes,  but 
not  against  one  who,  during  that 
period,  merely  rides  over  the 
close.     Cox  V.  Glue.  533 

3.  By  indenture  between  A.  and  B., 
—  reciting,  that jB.  having  become 
surety  on  behalf  of  ^.  for  the  pay- 
ment of  6001.  due  from  A.  to  C, 
in  consideration  of  C's  forbearing 
proceedings  against  A*f  A,,  for 
the  purpose  of  securing  to  B*  the 
payment  of  the  600^.,  in  case  he 
he  should  be  required,  as  such 
surety,  to  pay  the  same  to  C,  had 
executed  a  bond  to  i?.,  condi- 
tioned for  the  payment  to  B.,  his 
executors,  &c.,  of  600/.  on  a  cer- 
tain day ;  and  that,  for  the  better 
securing  to  B.  the  pajrment  of 


the  6O0Ui  in  case  he  should  be  re- 
quired, as  such  surety,  to  pay  the 
same  to  C,  A»  had  agreed  to 
grant,  &c.,  his  household  goods 
and  effects,  &c.,  to  i?.,  —  A.»  in 
consideration  of  B*  having  become 
such  surety,  granted  unto  B,  his 
said  goods  and  effects»  &c.,  unto, 
and  to  the  proper  use  and  behoof 
of,  B.y  his  executors,  &c.,  for  ever. 
The  indenture  contained  a  proviso 
to  be  void  on  payment  to  C.  of 
600/.,  with  interest,  on  a  given 
day,  —  a  covenant  by  A.  with  B. 
to  pay  the  600/.  and  interest  to  C, 
and  to  indemnify  i?.,  his  execu- 
tors, &c.,  from  the  payment  there- 
of, —  a  covenant  by  A,  for  quiet 
enjoyment  by  B.  in  case  of  de- 
fault,—  a  covenant  to  insure, — 
and  a  power  of  sale  for  payment 
to  C  of  the  600/.  and  interest :  — 
Held,  that  B.  might  maintain 
trespass  against  the  sheriff  for 
seizing  these  goods  under  9^fi*Ja. 
against  A,y  notwithstanding  that 
up  to  the  time  of  the  seizure  they 
remained  in^'s  possession.  Wat^ 
son  V.  Macquire*  Page  836 

II.  Damage*  in, 

A.*B  carriage  was  driven  against  the 
wheel  of  jB.'s  chaise :  the  collision 
threw  a  person  who  was  in  the 
chaise  upon  the  dashing-board; 
the  dashing-board  fell  on  the  back 
of  the  horse,  and  caused^  him  to 
kick,  and  thereby  the  chaise  was 
injured ; —  Held,  that  B.  was  en- 
titled to  recover  in  trespass  against 
AL  damages  commensurate  with 
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the  whole  of  the  injury  sustained. 

GilberUon  v.  Richardson^ 

Page  502 

And  see  Assault. 

COMVICTION. 

Practice,  II.  3. 

TRIAI^ 
Right  to  begin.^See  Practice,  VII. 

TROVER. 

In  trover,  the  defendant  pleaded  that 
A»^  being  lawfully  possessed,  lost 
the  goods,  which  came  into  the 
hands  of  j&.,  and  the  defendants, 
as  servants  of  A,^  took  thera  from 
B*i — Held,  that,  under  a  replica- 
tion de  injuria^  the  plaintiff  might 
set  up  a  conveyance  from  A*  to  the 
parties  under  whom  he  claimed. 
Eyre  v.  Scoveii.  702 


USE  AND  OCCUPATION, 
See  Estoppel. 


VARIANCE. 
See  Pleading,  II. 

VENDOR  AND  PURCHASER. 

Contract  for  Title. 

By   a  memorandum  of  agreement 
(containing  words  of  present  de- 


mise), A.  agreed  to  let  certain 
premises  to  B.  for  two  years,  at  a 
certain  rent,  and  that  B*  should 
have  the  right  of  purchasing  the 
premises  at  the  end  of,  or  at  any 
time  during,  the  term,  for  a  given 
sum,  —  **  it  being  understood  that 
A,  was  possessed  of  the  same  pre- 
mises for  his  own  life  and  the  life 
of  Mrs.  M.,  and  of  the  survivor  of 
them  : "  —  Held,  that,  by  this 
agreement,  A,  bound  himself  to 
make  title  to  the  premises  for  the 
lives  of  himself  and  M.f  and  the 
life  of  the  survivor,  Worthington 
V.  Warrington.  Page  536 

VENUE. 
I.  Changing. 

1.  In  an  action  upon  a  banker *ii 
cheque,  the  venue  cannot  he 
changed  upon  the  common  affi- 
davit.     Webb  v.  Inwards,         483 

2.  The  venue  in  an  action  of  slander 
cannot  be  changed  on  special 
grounds  until  after  issue  joined. 
Hodge  V.  Churchward.  495 

11,    Undertaking    fo  give    material 
Evidence. 

Where  the  venue  is  restored,  upon 
the  usual  undertaking,  —  semble, 
that  the  plaintiff  is  bound  to  give 
material  evidence  in  the  original 
county,  without  any  proof  of  the 
undertaking  being  given  on  the 
defendant's  part.  But,  supposing 
such  proof  to  be  necessary,  the 
undertaking  would  be  sufficiently 
proved  by  the  production  of  an 


WAGER. 

office-copy  of  the  rule« 
V.  BartkU. 


Streeter 
Page  562 


WAGER. 
See  Gaming. 

WATERCOURSE. 
See  Prescriptive  Right. 


WITNESS. 
ympetency  of —  See  Evidence,  I. 


WRIT  OF  TRIAL.        985 

WRIT  OF  ERROR. 
Frivolous^ 

Tiie  court  refused  to  treat  an  as- 
signment of  error  as  frivolous^ 
where  the  ground  of  error  assigned 
was,  that  a  ca,  sa.  liad  heen 
awarded,  since  the  7  &  8  Vid, 
c.  96.,  against  a  plaintiff  who  had 
heen  nonsuited.  Newton  v.  Lord 
A,  Conynfrham.  Page  749 

WRIT  OF  TRIAL. 
See  Practice,  XI. 
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